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GOODWIN  V.  ROWE.* 

(135  Pac.  171.) 

If  aster  and  Seirant— Injiuriee  to  Third  PerBon — ^Nes^gence  of  Servant 
^Master's  LiabiUty. 

1.  A  master's  responsibility  for  the  torts  of  his  servant  arises  onlj 
when  the  servant  is  acting  within  the  real  or  apparent  scope  of  his 
employment  and  in  the  line  of  his  duties,  so  that,  if  the  servant  acts 
beyond  the  limits  of  his  employment  and  commits  a  wrong  disassoci- 
ated with  his  master's  business,  the  latter  is  not  responsible. 

Maeter  and  Seryant— Injvriea  to  Third  Porson — ^Negligence  of  Senrant 
— Scope  of  Employment. 

2.  In  a  suit  against  the  proprietors  of  a  drug-store  for  injuries  to 
plaintiff  due  to  the  alleged  negligence  of  an  unlicensed  clerk  in  pour- 
ing undiluted  trikresol  on  plaintiff's  arm,  the  complaint  alleged  that, 
after  a  physician  had  instructed  and  requested  the  clerk  to  prepare  a 
1  per  cent  solution  of  trikresol  for  use  on  plaintiff's  arm,  the  physician 
left  the  pharmacy,  and  the  clerk  negligently,  and  because  of  his  in- 
competency in  undertaking  to  fill  the  prescription,  prepared  for  and 
gave  to  plaintiff  a  quantity  of  pure  and  unadulterated  trikresol,  which 
caused  the  injury  complained  of.  Held,  that  the  substantive  act 
alleged  was  the  supplying  of  a  dangerous  solution  of  medicine,  when 
a  harmless  or  beneficial  one  had  been  prescribed,  which  constituted 
negligence  within  the  scope  of  the  clerk's  employment,  for  the  result 
of  which  the  master  was  liable. 


*The  question  of  the  master's  liability  for  injury  done  by  servant 
to  third  person  in  use  of  deleterious  drug  placed  in  his  custody  is  the 
subject  of  a  note  in  10  L.  R.  A.  (N.  S.)  374. 

As  to  whether  the  fact  that  a  drug  clerk  is  a  licensed  pharmacist 
relieves  his  employer  from  liability  for  his  negligence  or  lack  of  skill, 
see  note  in  39  L.  B.  A.  (N.  S.)  275.  KEPoaTES. 
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Drnggiats— Unlicensed  Clerk— NegUgwice. 

3.  Under  Section  4750,  L.  O.  L.,  declaring  that  it  shall  be  unlawful 
for  any  person  to  sell  any  drug,  medicine  or  chemical,  or  to  dispense 
or  compound  any  prescription  of  a  medical  practitioner,  unless  such 
person  be  a  registered  pharmacist  or  a  registered  assistant  pharmacist, 
a  sale  of  unadulterated  trikresol  by  an  unregistered  drug  clerk  to 
plaintiff  on  a  physician's  prescription  for  a  1  per  cent  solution  thereof 
was  conclusive  evidence  of  negligence,  in  an  action  against  the  drug- 
gist for  injuries  sustained  by  the  use  thereof. 

Druggists— Injuries  to  Peraon  Using  Drugs— Statutory  and  Oommon- 
law  Negligence. 

4.  Section  4750,  L.  O.  L.,  makes  it  unlawful  for  any  person  to  sell 
any  drug  or  medicine  or  dispense  or  compound  any  prescription  of  a 
medical  practitioner,  unless  such  person  be  a  registered  pharmacist 
or  a  registered  assistant  pharmacist.  Plaintiff  alleged  that  he  went 
to  defendant's  drug-store,  which  was  in  charge  of  an  unregistered  clerk, 
and,  a  physician  having  prescribed  a  1  per  cent  solution  of  trikresol 
to  be  used  as  a  wash  on  plaintiff's  arm,  such  clerk  negligently  poured 
on  plaintiff's  arm  and  sold  to  him  undiluted  trikresol,  the  effect  of 
which  was  to  bum  the  flesh  and  cause  the  injuries  complained  of. 
Held,  that  the  complaint  charged  common-law  and  statutory  negli- 
gence, both  of  which,  in  the  absence  of  a  motion  to  compel  plaintiff 
to  elect  on  which  he  would  rely,  were  properly  submitted  to  the  jury. 

[As  to  tlie  liability  of  druggists,  see  note  in  55  Am.  St.  Bep. 
255.] 

From  Multnomah :  William  N.  Gatens,  Judge. 

Department  2.    Statement  by  Mb.  Justice  McNaby. 

This  is  an  action  by  Orton  E.  Goodwin  against 
Edgar  W.  Rowe  and  Harry  J.  Martin,  doing  business 
under  the  firm  name  and  style  of  Rowe  &  Martin,  to  re- 
cover damages  for  personal  injuries,  which  resulted  in  a 
verdict  and  judgment  against  defendants  for  $7,250. 
After  alleging  that  in  the  summer  of  1909  defendants 
were  partners  engaged  in  conducting  a  retail  drug-store 
in  Portland,  Oregon,  the  complaint  asserts :  That  at  the 
time  of  the  injury  to  plaintiff  the  pharmacy  was  in 
charge  of  one  G.  H.  Hall,  an  incompetent  drug  clerk, 
who  was  neither  a  registered  pharmacist  nor  registered 
assistant  pharmacist,  and  who  possessed  no  knowledge 
of  the  properties  of  drugs  and  medicines  in  general,  and 
trikresol  in  particular,  which  situation  was  known  to 
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defendants ;  that  on  July  17,  1909,  the  plaintiff  was 
suffering  from  a  slight  inflammation  of  his  right  wrist 
and  forearm,  and  in  that  condition  called  at  the  phar- 
macy of  defendants,  in  which  Hall  and  Dr.  M.  J.  Denny, 
a  duly  licensed  medical  practitioner,  were  present; 
that  Dr.  Denny,  in  the  presence  and  hearing  of  Hall, 
did  prescribe  and  reconmiend  for  immediate  use  a 
wash  and  application  of  1  per  cent  solution  of  trikresol 
for  plaintiff's  wrist  and  forearm,  and  instructed  and 
requested  Hall  to  prepare  a  compound  for  plaintiff's 
immediate  use  of  1  per  cent  solution  of  trikresol,  a 
dangerous  and  highly  caustic  liquid ;  that,  when  ap- 
plied in  the  unadulterated  state,  or  in  a  larger  solu- 
tion than  5  per  cent  to  the  human  body,  trikresol  breaks 
and  cooks  the  flesh  and  skin,  and  destroys  the  tissues 
thereof;  that  a  1  per  cent  solution  of  trikresol  or  any 
solution  thereof  not  to  exceed  5  per  cent  could  have 
been  applied  to  plaintiff's  forearm  without  harmful 
results;  that,  after  prescribing  and  instructing  the 
clerk  to  prepare  a  1  per  cent  solution  of  trikresol,  the 
physician  left  the  drug-store,  and  thereupon  Hall  did 
carelessly  and  negligently,  and  because  of  his  incompe- 
tency, prepare  for  and  sell  to  plaintiff  a  quantity  of 
unadulterated  trikresol,  and  did  bind  and  wrap  plain- 
tiff's forearm,  wrist  and  fingers  witii  a  bandage  of 
gauze,  and  did  pour  pure  trikresol  on  the  bandage, 
which  resulted  in  the  burning  and  cooking  of  plain- 
tiff's flesh  and  skin.  Concluding,  the  pleader  asserts 
that:  *'By  reason  and  on  account  of  said  application 
and  use  of  said  pure  and  unadulterated  trikresol,  and 
as  a  direct  and  proximate  result  of  the  negligence  of 
defendants  and  defendants'  said  employee  and  ser- 
vant, all  as  hereinbefore  alleged,  plaintiff's  said  wrist 
and  forearm  and  hand  and  fingers  were  burned  and 
cooked  and  severely  and  permanently  injured  and  dis- 
figured and  scarred,  and  the  tissues  of  the  flesh  and  skin 
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thereof  were  destroyed,  and  said,  trikresol  was  ab- 
sorbed and  taken  into  his  system  so  that  it  set  up  and 
caused  intestinal  ulcers,  and  his  digestive  organs  and 
his  nervous  system  were  and  are  seriously  and  perma- 
nently impaired  and  affected.'* 

Defendants,  after  denying  the  material  portions  of 
the  complaint,  rest  their  defense  upon  the  following 
statement : 

''That  on  July  17,  1909,  plaintiff  called  at  the  store 
of  these  defendants,  and  applied  to  Q.  H.  Hall,  who 
was  then  in  the  employ  of  these  defendants  as  a  drug 
clerk,  for  treatment  for  an  inflammation  of  his  wrist 
and  forearm,  and,  after  looking  at  the  said  wrist  and 
forearm,  said  Hall  refused  to  treat  or  prescribe  any 
remedy  for  said  inflammation,  and  advised  the  said 
plaintiff  to  secure  the  services  of  a  physician ;  that 
plaintiff  then  and  there  employed  Dr.  M.  J.  Denny, 
who  was  then  in  the  store,  and  being  the  same  M.  J. 
Denny  mentioned  in  plaintiff's  complaint,  to  examine 
and  prescribe  a  remedy  for  the  inflammation  of  plain- 
tiff's wrist  and  forearm,  and,  at  the  instance  and  re- 
quest of  plaintiff  and  said  Denny,  said  Hall  bandaged 
plaintiff's  said  wrist  and  forearm  and  applied  the  said 
trikresol  in  the  manner  directed  by  the  said  Denny, 
and  that  the  said  Denny  was  present  during  the  band- 
aging of  plaintiff's  said  wrist  and  forearm  and  the 
application  of  the  said  trikresol,  and  that  the  plain- 
tiff's said  wrist  and  forearm  were  bandaged  in  the 
manner  and  said  trikresol  applied  thereto  in  the  exact 
state  prescribed  and  directed  by  the  said  Denny,  and 
that  the  said  Hall,  during  all  of  said  time  and  in  the 
performance  of  all  of  said  acts  mentioned  in  plaintiff's 
complaint,  acted  solely  imder  the  advice  and  direction 
of  said  Denny,  and  in  no  other  manner,  and,  in  the 
bandaging  of  plaintiff's  said  wrist  and  forearm  and 
the  application  of  said  trikresol  thereto,  said  Hall 
acted  solely  in  the  capacity  of  nurse  for  plaintiff,  and 
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solely  under  the  direction  and  advice  of  said  Denny, 
and  in  no  other  capacity  or  manner.*' 

The  reply  contained  a  general  denial.    Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Ralph  E.  Moody,  Mr.  W.  C.  Healion  and  Mr.  Lester 
B.  Craven,  with  an  oral  argument  by  Mr.  Craven, 

For  respondent  there  was  a  brief  over  the  name  of 
Malarkey,  Seabrook  <&  Stott,  with  an  oral  argument  by 
Mr.  Ephraim  B.  Seabrook. 

Mb.  Justice  MoNaby  delivered  the  opinion  of  the 
court. 

Upon  the  graver  issues  of  the  case,  the  testimony 
demonstrates  that  defendants'  pharmacy  was,  at  the 
time  of  the  plaintiff's  misfortune,  under  the  exclusive 
control  of  an  unregistered  drug  clerk,  who  supplied 
plaintiff  with  and  applied  to  his  forearm,  wrist  and 
fingers  pure  trikresol,  an  extremely  caustic  drug. 

The  clerk  and  the  physician  gave  variant  testimony 
concerning  what  occurred  in  the  drug-store  about  the 
time  of  the  administration  of  the  medicine;  Dr.  M.  J. 
Denny  stating  that:  '*I  think,  as  I  entered  the  drug- 
store, Mr.  Goodwin  was  in  the  back  part  of  the  store 
talking  to  Mr.  Hall,  and  Mr.  Hall  called  me  to  look  at 
his  arm,  as  he  thought  he  had  blood  poison,  and  I  was 
on  my  way  home.  I  intended  to  stop  there  for  some — 
get  some  antiseptic  tablets.  I  walked  on  back,  walked 
behind  the  counter.  As  I  did,  I  looked  at  his  arm.  I 
didn't  find  anything.  Looked  at  Mr.  Goodwin.  He 
stepped  in.  I  examined  his  arm.  I  told  him  it  wasn't 
blood  poison,  didn't  amount  to  anything.  He  insisted 
he  must  put  something  on  it,  and  I  says,  'K  you  must 
put  something  on  it,  you  may  put  a  little  boracic  acid 
solution.'    He  didn't  want  to  put  on  the  boracic  acid 
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solution,  because  the  bottle  that  he  had  filled  with 
boracic  acid  was  empty.  I  suggested  peroxide  of 
hydrogen.  His  objection  was  he  didn't  want  to  open 
a  bottle  for  the  little  he  would  use.  This  bottle  of 
trikresol  was  standing  there  on  a  prescription  case.  I 
said,  *A  1  per  cent  solution  of  this  trikresol.*  I  got 
what  I  went  after,  after  getting  that  at  this  time,  and 
I  left  the  store.  I  said  *Good  night'  to  Mr.  Goodwin, 
as  I  went  out.  That  is  all  I  know  about  the  case.'* 
Mr.  G.  H.  Hall,  the  clerk,  testified  that:  *'0n  the  night 
of  July  17th,  be  rather  the  18th,  about  1  o'clock — 
something  like  that — Mr.  Goodwin  come  in,  which  I 
didn't  know  him  at  that  time,  and  he  says,  'I  got  some- 
thing wrong  with  my  arm,'  and  I  looked  at  it,  and  the 
streaks — red  streaks  running  up  his  arm  to  his  elbow. 
He  said  it  was  paining  him  awful — somewhat  swollen. 
He  asked  me  to  give  him  something.  I  told  him  I 
thought  it  was  blood  poison;  he  better  see  a  doctor. 
*Well,'  he  says,  *I  can't  get  my  doctor.  Dr.  Marsh,  at 
this  hour.'  I  says,  *Dr.  Denny  is  sitting  in  the  chair 
in  front.'  He  says,  *Very  well,  call  Dr.  Denny.'  I 
called  him  back;  he  looked  at  it;  he  says,  *Yes,  I  think 
you  are  right;  that  looks  to  me  like  blood  poison.'  I 
says,  'You  know  where  the  bandages  are.'  Kept  the 
antiseptic  in  the  case.  He  walks  back  there,  and  Mr. 
Goodwin  with  him.  I  asked  him  what  he  wanted.  He 
stood  for  a  moment,  and  says,  'What  would  you  use 
on  there!'  I  says,  'I  would  use  the  boracic  acid  and 
common  cotton  dressing  on  it,  if  I  were  doing  it ;  it  is 
your  case.'  He  says,  'I  will  use  some  trikresol.'  I 
says,  *Very  well.'  Got  the  bottle  down.  I  says, 
'There  is  the  cotton  bandages  and  gauze.'  He  says, 
'I  am  tired;  I  have  been  out  on  a  case.'  He  says,  'I 
am  worn  out.'  He  says,  'You  wrap  it  up.'  I  says, 
'What  per  cent  solution  do  you  want.  Doctor!'  He 
says,  'Put  it  on  straight/  and  I  called  his  attention  to 
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the  bottle ;  that  is,  that  it  says  it  must  not  be  used 
stronger  than  1  and  li/^  per  cent  solution.  He  says,  *I 
don't  care  anything  about  that;  I  have  used  a  3  per 
cent  as  a  douche,'  mentioned  that  to  me  like  that;  *I 
should  apply  it  straight '  I  says,  *  You  better  put  it  on 
yourself.'  He  says,  'No  go  ahead,  and  do  it  for  me; 
I  am  tired,'  and  I  refused  it  again.  He  insisted;  see- 
ing he  was  taking  all  responsibility,  not  me,  so  I  put 
it  on." 

Mr.  H.  J.  Martin,  one  of  the  defendants,  stated  he 
instructed  Hall  to  do  no  bandaging  and  to  perform  no 
act  expected  of  a  nurse  or  a  doctor. 

By  the  force  of  this  showing,  it  is  urged  the  trial 
court  erred  in  refusing  to  grant  a  directed  verdict,  as 
the  proximate  cause  of  the  injury  was  the  bandaging 
of  plaintiff's  arm  and  the  application  of  trikresol  by 
the  drug  clerk,  which  acts  were  not  within  the  scope  of 
his  employment. 

1.  The  doctrine  is  proverbial  that  the  master  is  not 
liable  for  every  wrong  which  the  servant  commits 
while  in  the  performance  of  his  contract  of  employ- 
ment; the  responsibility  of  the  master  attaching  in 
those  instances  when  a  servant  is  acting  within  the  real 
or  apparent  scope  of  his  employment  and  in  line  w.ith 
his  duties.  As  an  inevitable  deduction  from  these  two 
propositions  is  the  other,  that,  when  a  servant  walks 
beyond  the  limits  of  his  employment,  for  ever  so  short 
a  distance,  to  perform  an  act  disassociated  with  his 
master's  business,  the  latter  incurs  no  responsibility: 
26  Cyc.  525;  Morier  v.  St.  Paul  Ry.  Co.,  31  Minn.  351 
(17  N.  W.  952,  47  Am.  Rep.  793). 

The  rule  is  excellently  stated  by  Justice  Henry  J. 
Bean,  in  the  case  of  Dalrymple  v.  Covey  Motor  Car 
Company,  66  Or.  533  (135  Pac.  91) : 

**  Where  a  servant,  having  completed  his  duties  to 
his  master,  then  proceeds  to  prosecute  some  private 
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purpose  of  his  own,  the  master  is  not  liable.  If  the 
servant,  while  engaged  about  his  master's  business, 
merely  deviates  from  the  direct  line  of  duty  to  accom- 
plish some  personal  end,  the  master's  responsibility 
may  be  suspended.  But  while  the  servant  is  pursuing 
his  line  of  duty  within  the  scope  of  his  employijaent, 
even  if  in  violation  of  express  orders,  a  deviation 
therefrom  is  not  an  abandonment  of  the  master's 
servant." 

2.  With  much  zest,  counsel  for  defendants  argue  that 
the  bandaging  of  plaintiff's  arm  and  the  application 
of  the  trikresoi  were  not  within  either  the  real  or  ap- 
parent scope  of  the  drug  clerk's  employment,  and  that, 
in  the  undertaking,  the  clerk  stepped  aside  from  his 
master's  business.  Whether  we  accept  this  view  or 
not  is  unimportant  on  account  of  the  following  lan- 
guage of  the  complaint:  '*That  after  said  Denny  so  as 
aforesaid  prescribed  and  recommended  and  instructed 
and  requested  said  Hall  to  prepare  and  compound  a  1 
per  cent  solution  of  trikresol  for  use  as  a  wash  and 
application  on  plaintiff's  said  wrist  and  forearm,  said 
Denny  left  said  pharmacy,  and  said  Hall  did  care- 
lessly and  negligently,  and  because  of  his  aforesaid 
incompetency  and  lack  of  necessary  qualifications  and 
knowledge  of  a  pharmacist,  then  and  there,  in  attempt- 
ing and  undertaking  to  fill  and  comply  with  said  pre- 
scription and  reconmiendation  of  said  Denny,  prepare 
for  and  sell  and  give  to  plaintiff  a  quantity  of  pure 
and  unadulterated  trikresol." 

The  substantive  act  of  which  complaint  is  made  was 
in  the  supplying  of  a  dangerous  solution  of  medicine, 
when  a  harmless  or  beneficial  one  had  been  prescribed. 
This  constitutes  negligence,  for  it  is  negligence  to  vend 
a  harmful  drug,  when  a  harmless  one  has  been  pre- 
scribed, and  the  negligence  of  a  clerk  in  this  regard  is 
the  negligence  of  the  proprietor :  Thomas  v.  Winches- 
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ter,  6  N.  T.  397  (57  Am.  Dec.  455) ;  Horst  v.  Walter, 
53  Misc.  Rep.  591  (103  N.  Y.  Supp.  750) ;  Norton  v. 
Bewail,  106  Mass.  143  (8  Am.  Rep.  298) ;  Davis  v.  Guar- 
nieri,  45  Ohio  St.  470  (15  N.  E.  350,  4  Am.  St.  Rep. 
548) ;  Goldberg  v.  Hegeman  Co.,  60  Misc.  Rep.  107  (111 
N.  Y.-  Supp.  679).  Plainly  it  is  immaterial  who  applied 
the  dangerous  antiseptic,  if  the  clerk  supplied,  in  re- 
sponse to  the  physician's  prescription,  a  wrong  solu- 
tion. That  Hall  was  working  within  the  circle  of  his 
employment  in  filling  the  prescription  and  supplying 
the  drug  prescribed  cannot  be  gainsaid.  So,  if  the 
jury  was  convinced  the  clerk  supplied  a  drug  different 
from  the  one  prescribed,  it  could  logically  deduce  that 
such  negligence  was  the  proximate  cause  of  plaintiff's 
injury. 

3.  Grievous  complaint  is  made  that  the  trial  court 
committed  error  in  admitting  evidence  that  Hall  was 
an  unregistered  pharmacist,  and  in  giving  certain  in- 
structions pertaining  thereto,  of  which  the  following  is 
illustrative:  **I  instruct  you  that,  under  the  testimony 
in  this  case,  G.  H.  Hall,  who  was  in  charge  of  defend- 
ants, store  at  the  time  in  question,  was  not  a  registered 
pharmacist,  and  defendants,  in  leaving  him  in  charge 
thereof,  violated  the  laws  of  the  State  of  Oregon,  and, 
if  you  should  find  from  a  preponderance  of  the  evi- 
dence that  such  violation  of  the. laws  of  this  state  by 
defendants  was  the  proximate  cause  of  any  injury  you 
may  so  find  plaintiff  sustained,  then  your  verdict 
should  be  for  the  plaintiff.'' 

At  the  time  of  the  injury,  there  was  a  statute  extant 
to  the  effect  (Section  4750,  L.  0.  L.) :  **From  and  after 
the  passage  of  this  act  it  shall  be  unlawful  for  any 
person  to  manufacture,  compound,  sell,  or  dispense 
any  drug,  poison,  medicine,  or  chemical,  or  to  dispense 
or  compound  any  prescription  of  a  medical  practi- 
tioner, unless  such  person  be  a  registered  pharmacist 
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or  a  registered  assistant  pharmacist  within  the  mean- 
ing of  this  act,  except  as  hereinafter  provided.  Every 
store,  dispensary,  pharmacy,  laboratory,  or  ojfice  for 
the  sale,  dispensing,  or  compounding  of  drugs,  medi- 
cines, or  chemicals,  or  for  the  dispensing  of  prescrip- 
tions of  medical  practitioners,  shall  be  in  charge  of  a 
registered  pharmacist. '* 

Prior  to  the  enactment  of  the  statute,  the  erroneous 
filling  of  a  prescription  was  negligence  for  which  an 
action  would  lie;  since  the  adoption  of  the  law,  any 
violation  thereof,  from  which  an  injury  proceeds,  is 
conclusive  evidence  of  negligence. 

4.  A  close  examination  of  the  complaint  will  reveal 
the  situation  that  acts  constituting  both  common>law 
and  statutory  negligence  are  pleaded.  The  first  act  of 
negligence  is  predicated  on  the  failure  of  defendants 
to  observe  the  pharmacy  laws  by  leaving  their  store  in 
the  sole  charge  of  an  unregistered  pharmacist,  and,  as 
a  result  reasonably  to  be  expected  therefrom,  the  clerk 
committed  an  act,  causing  the  injury  to  plaintiff. 
Obviously  this  is  a  charge  of  statutory  negligence. 
The  other  act  of  negligence  pleaded  is  that  the  clerk 
negligently  supplied  a  dangerous  solution  of  a  caustic 
drug  instead  of  a  harmless  one,  which  had  been  pre- 
scribed. This  is  a  charge  of  common-law  negligence. 
Thus  two  statements  are  made  of  as  many  different 
grounds  of  recovery  for  the  same  right,  and  plaintiff, 
being  required  to  make  no  election,  could  prove  and 
recover  on  either. 

It  was  a  material  and  appropriate  averment  for 
plaintiff  to  have  charged  the  specific  breach  of  the  stat- 
ute quoted.  The  civil  penalty  that  flows  from  a  vio- 
lation of  a  statute  designed  for  the  protection  of  the 
public  health  is  well  stated  by  Mr.  Chief  Justice  Mc- 
Bride,  in  Peterson  v.  Standard  Oil  Co.,  55  Or.  522  (106 
Pac.  341,  Ann.  Cas.  1912A,  625),  in  the  following 
language : 
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**  Whatever  may  be  the  rule  where  the  measure  of 
care  is  prescribed  by  the  by-laws  of  a  municipal  cor- 
poration, logic  and  reason  would  seem  to  indicate  that, 
where  the  laws  of  the  state  for  the  protection  of  the 
public  have  prescribed  that  certain  precaution  shall  be 
observed  *  *  such  requirements  constitute  a  legisla- 
tive declaration  of  the  minimum  of  care  necessary 
under  the  circumstances,  and  that  a  less  degree  is 
negligence,  as  a  matter  of  law,  and  that  the  pleading 
and  proof  necessary  in  case  of  injury  arising  under 
such  circumstances  need  only  to  show  the  breach  of  the 
statutory  requirement,  the  fact  that  such  breach  was  the 
approximate  cause  of  the  injury,  and  the  damages  sus- 
tained thereby/' 

It  was  the  exclusive  office  of  the  jury  to  consider  both 
forms  of  negligence  pleaded,  and  in  support  of  which 
testimony  was  admitted,  and  fix  upon  the  very  act 
which  was  the  efficient  cause  of  the  injury  to  plaintiff. 
Whether  plaintiff's  maltreatment  was  occasioned  by 
the  negligence  of  the  clerk  in  supplying  a  drug  differ- 
ent from  the  one  prescribed,  or  whether  it  arose  from 
a  failure  of  the  defendants  to  observe  the  statute,  was  a 
question  the  answer  to  which  rested  in  doubt,  and  was 
therefore  purely  a  consideration  for  the  jury. 

Many  other  assignments  of  error  are  made,  some 
relating  to  the  admission  of  testimony,  land  others  to 
instructions  given  by  the  court,  but  a  discussion 
thereof  would  be  void  of  substantial  benefit;  the  points 
decided  herein  being  the  only  ones  urged  upon  oral 
argument,  or,  for  that  matter,  discussed  appreciably 
in  defendants'  brief. 

For  the  reasons  herein  assigned  the  judgment  is 
affirmed.  Affibmed. 

Mb.  Justice  McBbide^  Mb.  Justice  Bean  and  Mb. 
Justice  Kaktn  concur. 
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HUTCHEON  V.  WEST  COAST  LIFE  INS.  CO. 

(135  Pac.  179.) 

StipuIatiaiiB—OonBtraction— Effect. 

1.  Where,  in  an  action  for  an  insurance  agent's  commissions,  it 
was  stipulated  that  plaintiff  during  his  employment  by  defendant 
wrote  the  policies  pleaded  in  the  complaint,  that  one  quarterly  pay- 
ment had  been  made  on  each  of  the  policies  when  plaintiff  left  de- 
fendant's employ,  and  that  the  commissions  on  the  three  quarterly 
payments  of  the  first  year's  premiums  were  paid  thereafter,  and  that 
plaintiff  had  received  no  commission  on  any  of  such  premiums,  and 
was  entitled  to  recover  $55.68,  if  he  was  entitled  to  recover  anything, 
defendant  could  not  thereafter  claim  that  plaintiff's  contract  of  em- 
ployment was  with  defendant's  former  superintendent  and  not  with 
defendant. 

Insnrance— Subagency  Oontract — Constructioii — OommiflsioiiB. 

2.  An  insurance  subagency  contract,  made  between  plaintiff  and 
defendant's  state  superintendent,  limited  plaintiff's  compensation  for 
services  to  commissions  on  premiums  on  policies  secured,  collected  and 
remitted;  the  commissions  to  be  regarded  as  earned  only  when  the 
premiums  had  been  paid  in  cash  to  the  superintendent.  It  further 
provided  that,  in  case  the  superintendent  was  displaced,  the  insurance 
company,  until  another  superintendent  was  substituted,  should  stand 
in  the  place  of  the  superintendent  in  the  contract,  but  without  assum- 
ing any  past  liabilities.  It  also  declared  that  the  agent  should  have 
no  claim  for  compensa'tion  for  services  under  his  contract  after  he  had 
ceased  to  be  an  agent  for  the  same,  and  that  he  should  have  no  claim 
except  in  accordance  with  the  prior  clause,  etc.  Heldy  that,  where  the 
superintendent  had  been  superseded,  and  made  no  claim  for  commit- 
sions  on  portions  of  first  premiums  paid  on  policies  obtained  by  plain- 
tiff after  plaintiff  had  left  defendant's  service,  commissions  on  fuch 
payments  were  due  to  plaintiff. 

From  Multnomah :  John  P.  Bj^vanaugh,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Beak, 

This  is  an  action  by  A.  W.  Hutcheon  against  the 
West  Coast  Life  Ins.  Co.,  commenced  in  the  justice's 
court  for  Portland  district  to  collect  $55.68,  commis- 
sion on  insurance  policy  premiums.  Judgment  was 
there  rendered  in  favor  of  plaintiff,  and  defendant 
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appealed  to  the  Circuit  Court.  The  cause  was  tried 
before  the  Circuit  Court,  without  the  intervention  of  a 
jury,  and  findings  were  made  in  favor  of  plaintiff. 
From  a  judgment  rendered  thereon,  defendant  appeals. 

The  plaintiff  alleged,  in  substance,  that  at  the  time 
mentioned  the  defendant  was  a  corporation,  organized 
under  the  laws  of  California,  doing  business  in  Ore- 
gon; that  during  certain  months  the  plaintiff,  by 
virtue  of  an  agreement  made  with  the  defendant's 
agent,  was  employed  by  the  company  to  solicit  and 
write  policies,  and  was  to  receive  as  compensation  a 
commission  on  the  premiums  on  policies  of  insurance 
secured ;  that  while  in  the  employ  of  defendant  plain- 
tiff solicited,  secured,  and  wrote  policies  upon  which 
the  first  year's  premium  had  been  collected  by  defend- 
ant, and  upon  which  the  agreed  commission  amounted 
to  the  sum  of  $74.24,  $55.68  of  which  has  not  been  paid. 

The  defendant  answered,  denying  each  and  every 
allegation  in  plaintiff's  complaint.  Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Jay  H.  Upton. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Virgil  A.  Crum. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  rule  is  too  well  settled  to  require  citation  of 
authorities  that,  where  a  cause  is  tried  by  the  court, 
without  a  jury,  upon  appeal,  this  court  will  only  ex- 
amine the  record  to  ascertain  if  there  is  any  competent 
evidence  to  support  the  findings  of  fact  which  have 
the  same  force  and  effect  as  a  verdict.  Plaintiff  men- 
tioned in  an  amended  complaint,  and  introduced  in 
evidence,  the  contract  of  employment  made  with  N.  E. 
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Crow,  defendant's   superintendent  for   the   state   of 
Oregon. 

1.  It  is  contended  by  defendant  upon  this  appeal 
that  the  defendant  is  not  liable  to  the  plaintiff;  that  the 
latter  was  employed  by  N.  E.  Crow,  the  superintend- 
ent, and  not  by  the  defendant.  Much  of  the  discussion 
in  the  briefs  is  devoted  to  this  very  intricate  question. 
Upon  turning  to  the  bill  of  exceptions,  however,  we  find 
that  the  parties  by  their  counsel  have  relieved  the  court 
from  passing  upon  this  question,  by  stipulating  as 
follows : 

**That  the  said  A.  W.  Hutcheon,  during  his  employ- 
ment by  the  defendant,  secured  and  wrote  the  policies 
of  insurance  set  out  in  plaintiff's  complaint  [naming 
them,  with  the  amounts  of  quarterly  premiums] ;  that 
one  quarterly  payment  had  been  paid  on  each  of  these 
policies  at  the  time  the  plaintiff  left  the  employ  of  the 
defendant,  and  the  defendant  had  received  his  commis- 
sion on  that  amount,  and  that  the  remaining  three  quar- 
terly premiums  of  the  first  year's  premiums  on  said 
policies  were  paid  after  the  plaintiff  left  the  employ 
of  the  defendant,  and  the  plaintiff  received  no  com- 
mission on  any  of  these  premiums ;  also  that  the  sum 
of  $55.68  was  due  plaintiff  as  commission  on  said  poli- 
cies from  the  defendant,  if  any.'* 

This  clearly  shows  that  the  plaintiff  was  employed 
by  defendant,  and  that  the  company  had  been  substi- 
tuted as  a  party  to  the  contract  for  N.  E.  Crow,  super- 
intendent, who  had  ceased  to  be  such  superintendent, 
in  accordance  with  clause  **c"  of  the  contract* referred 
to  below. 

2.  The  contract  of  employment,  so  far  as  deemed 
material  to  the  issue,  provides  as  follows : 

**The  only  compensation  to  be  allowed  the  agent  for 
all  services  herein  provided  or  pertaining  to  said 
agency  shall  be  commissions  on  premiums  on  policies 
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of  insurance  secured,  collected,  and  remitted  to  the 
company  by  the  agent,  as  follows : 

Participating 
Life  Policies.  Bate  Com.  Endowment  Bate  Com. 

Policies. 

Whole  Life         55%  20  year  45% 

"Commissions  shall  not  arise  except  on  premiums 
collected  by  the  agent  while  in  the  employ  of  the  super- 
intendent, nor  shall  they  be  earned  until  the  premiums 
are  paid  in  cash  to  the  superintendent.  But  it  is 
hereby  expressly  understood  and  agreed : 

'*  First.  That,  when  ordinary  policies  issued  under 
this  contract  are  changed,  and  an  allowance  is  made  on 
an  old  policy  and  applied  to  the  payment  of  new  in- 
surance, as  to  such  insurance  no  commissions  shall  be 
allowed,  except  upon  the  increases,  if  any,  in  pre- 
miums.'* 

Then  follow  clauses  not  deemed  material  in  this  case. 

Clause  ''c"  of  the  fifth  paragraph  of  the  contract 
provides  that:  **If  at  any  time  the  party  of  the  first 
part,  or  anyone  substituted  for  him,  ceases  to  be  such 
superintendent,  the  said  the  West  Coast  Life  Lisur- 
ance  Company  shall  then  and  there,  without  notice,  and 
so  long  as  the  company  does  not  substitute  anyone  for 
said  superintendent,  stand  substituted  for,  and  be  the 
party  of  the  first  part  herein  but  without  assuming  any 
past  liabilities.  The  company  may  at  any  time  and 
from  time  to  time  substitute  any  person  for  said  super- 
intendent, or  for  itself  as  substituted  for  said  super- 
intendent, and  thereupon  and  thereafter  the  person  so 
substituted  by  the  company  shall  while  holding  such 
position,  be  the  party  of  the  first  part  to  this  contract 
and  the  company  free  from  all  responsibilities  and 
liabiUties.  *  *  '' 

Clause  7  reads:  *'The  agent  shall  have  no  claim  for 
compensation  for  services  or  obligations  under  this 
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contract  after  he  has  ceased  to  be  an  agent  under  the 
same.'' 

And  the  eighth  paragraph  provides:  *'The  said 
agent  shall  not  have  under  this  contract  or  for  any 
matter  pertaining  to  said  agency  any  claim  whatever 
against  the  West  Coast  Life  Insurance  Company  ex- 
cept as  provided  in  clause  *c'  of  the  fifth  subdivision 
of  this  contract.'' 

It  would  seem  that  the  contract  was  not  intended  to 
be  understood  by  anyone  outside  of  insurance  circles. 

It  is  contended  by  defendant  that,  under  the  last 
clause  of  the  contract  quoted,  N.  E.  Crow,  the  super- 
intendent, and  not  the  subagent,  is  entitled  to  the  com- 
missions on  all  premiums  uncollected  at  the  time  the 
subagent  ceases  to  be  an  agent  of  the  company.  N.  E. 
Crow,  the  former  superintendent  of  the  company,  was 
a  witness  for  plaintiff,  and  made  no  claim  to.  such  com- 
mission. He  and  J.  W.  Stewart,  the  present  superin- 
tendent, each  appeared  and  testified  in  regard  to  the 
construction  put  upon  the  clause  in  question  in  the 
transaction  of  the  company's  business. 

Mr.  Thomas  Lake  Miller,  vice-president  of  the  de- 
fendant company,  gave  his  deposition,  and  stated: 
**Our  instruction  to  Superintendent  Crow,  as  to  all 
other  superintendents  at  that  time,  was  that  commis- 
sions on  ordinary  policies,  written  by  agents  who  had 
left  his  employ  before  the  premiums  thereon  had  been 
paid,  should  be  remitted  to  the  company  and  retained 
by  it  until  the  final  audit  of  the  agent's  account  showed 
whether  he  was  indebted  to  the  company  or  not ;  if  so 
indebted,  the  commission  was  retained  and  was  applied 
on  account  of  such  indebtedness;  otherwise  was  cred- 
ited to  the  superintendent's  personal  account." 

The  contract  also  provided  that  any  indebtedness 
from  the  subagent  to  the  company  or  to  the  superin- 
tendent might  be  extinguished  by  the  application  of 
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the  commission  due  the  agent.  This  indicates  that  the 
subagent  is  entitled  to  the  benefit  of  such  commission. 
No  such  indebtedness  is  alleged  or  suggested  in  this 
case.  The  form  of  contract  of  employment  was  one 
furnished  by  the  company.  The  correspondence  be- 
tween the  company  and  Superintendent  Crow  tended 
to  show  that  the  parties  themselves  had  placed  a  con- 
struction upon  this  clause  of  the  contract.  It  appears 
that  the  defendant  company  in  several  instances  au- 
thorized the  superintendent  to  pay  the  ex-agents  com- 
missions on  premiums  collected  after  they  had  ceased 
to  write  policies.  Taking  the  contract  as  a  whole,  it 
would  hardly  seem  that  the  company  intended  that  the 
superintendent  should  have  the  power  to  summarily 
revoke  a  subagent 's  appointment  after  he  had  written 
a  large  amount  of  insurance,  and  thereby  reap  the 
benefit  of  commissions  earned  on  premiums  uncol- 
lected. This  would  tend  to  enhance  the  business  of 
the  company.  It  appears  that  the  main  object  of  this 
clause  was  to  protect  the  company  from  paying  com- 
missions on  premiums  which  were  not  paid  to  the 
company.  The  payment  of  the  premiums  to  the  com- 
pany was  a  substantial  compliance  with  that  part  of 
the  contract  requiring  the  premiums  to  be  paid  in  cash 
to  the  superintendent.  The  plaintiff  in  substance  says 
to  the  company,  *'I  earned  $55.68  in  commissions, 
which  have  been  paid  to  you.'*  By  the  stipulation  and 
other  evidence  the  company  does  not  deny  this.  It 
appears  from  the  record  that  neither  the  company  nor 
N.  E.  Crow  claims  this  money;  therefore  no  one  is 
prejudiced  by  any  alleged  error  committed  upon  the 
trial. 

There  was  competent  evidence  to  sustain  the  find- 
ings of  fact.  Whatever  reasons  may  be  suggested  by 
the  record  for  the  judgment  of  the  justice's  court  or 
that  of  the  Circuit  Court,  after  consideration  of  all  the 

07  Ox.— 2 


18  Crandall  v.  Mabt,  [67  Or. 

matters  submitted,  we  are  of  the  opinion  that  the  judg- 
ment of  the  court  appealed  from  was  such  as  should 
have  been  rendered  in  the  case;  therefore  the  judgment 
is  affirmed,  under  the  provisions  of  Article  VII,  Section 
3,  of  the  Constitution  of  Oregon :  See  Laws  1911,  p.  7. 

Affibmed. 

Mb.  Chief  Justice  McBride,  Mb.  Justiob  Eakin  and 
Mb.  Justice  McNaby  concur. 


Argued  September  18,  decided  September  30|  1913. 

CRANDALL  v.  MABY. 

(135  Pac  188.) 

Boundaries— Erldence— Weight  and  Sufficiency— Location  of  Oornext. 

1.  Where  for  more  iban  40  years  tbe  southeast  corner  of  a  block 
bad  been  recognized  as  being  at  a  certain  place,  and  lots,  blocks  and 
streets  located,  and  buildings  built  with  reference  thereto,  such  uni- 
versal usage  and  acquiescence  outweighs  indefinite  notes  of  the  sur- 
veyor who  many  years  before  replatted  the  block,  and  under  which 
It  is  claimed  the  corner  is  located  three  feet  farther  south. 

Bonndaries — ^Description-— Iiocation  of  Oomen. 

2.  Where  the  initial  point  in  the  description  in  a  deed  was  a  street 
corner,  the  location  of  which  was  a  matter  of  general  notoriety,  build- 
ings, sidewalks  and  streets  making  its  location  evident,  the  parties 
must  be  presumed  to  have  dealt  with  the  understanding  that  the 
comer  was  located  at  the  universally  accepted  place  rather  than  where 
a  new  survey  might  possibly  place  it. 

Bonndaries— Description— Artificial  Monnments  and  Marks. 

3.  While  it  is  true  that,  where  courses  and  distances  mentioned 
in  a  deed  conflict  with  fixed  monuments  therein  mentioned,  the  refer- 
ence to  monuments  will  control,  the  rule  has  no  application  where  no 
surveys,  stakes  or  other  monuments  are  referred  to  in  the  deed. 

[As  to  the  establishment  of  boundaries  by  agreement  or  acqui- 
escence, see  note  in  110  Am.  St.  Bep.  677.] 

Bonndaries — ^Establislunent — Acquiescence. 

4.  Where  the  weight  of  evidence  showed  that  a  certain  survey  was 
not  made  until  after  the  ezecation  of  the  deed  to  the  land,  which  was 
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borne  out  by  the  fftct  that  the  Burvev  was  not  referred  to  in  that  or 
other  deeds  to  the  purchaser,  the  purchaser  was  not  estopped  by  having 
acquiesced  in  and  taken  a  deed  pursuant  to  the  survey. 

[As  to  general  rule  for  the  location  of  boundaries,  see  note  in 
129  Am.  St.  Bep.  990.] 

From  Linn :  William  Galloway,  Judge, 

Department  2,  Statement  by  Me,  Chiep  Justice 
MgBbide. 

This  is  a  suit  by  L.  A.  Crandall  to  enjoin  J.  C.  P, 
Mary  from  trespassing  and  to  quiet  plaintiff's  title  to 
a  strip  of  land  three  feet  in  width  and  containing  a 
small  fraction  of  an  acre,  situated  in  the  City  of  Leb- 
anon. On  April  24,  1906,  plaintiff  purchased  from 
defendant  a  tract  of  land  with  the  following  descrip- 
tion: 

**  Beginning  at  a  point  sixty  feet  east  and  two  hun- 
dred and  fifty-six  and  one-half  feet  south  of  the  south- 
east comer  of  block  one  in  the  town  (now  city)  of 
Lebanon,  Linn  County,  Oregon,  said  beginning  point 
being  the  northwest  comer  of  the  land  of  said  L.  A. 
Crandall,  running  thence  north  sixty  feet,  thence  east 
to  right  of  way  of  the  Lebanon  and  Santiam  canal  as 
conveyed  by  grantors  by  deed  recorded  on  page  553 
in  volume  80  of  deed  records  for  Linn  County,  Oregon, 
thence  following  the  meander  of  said  right  of  way  in 
a  southwesterly  direction  to  a  point  due  east  of  the 
place  of  beginning,  thence  west  to  the  place  of  begin- 
ning; containing  a  fraction  of  an  acre,  in  Lebanon, 
Linn  County,  Oregon.'* 

Prior  to  the  making  of  this  deed  the  defendant  had 
conveyed  to  the  plaintiff  and  to  his  brother  two  other 
tracts  of  land;  the  last  of  which  lies  adjoining  and 
immediately  south  of  the  foregoing  tract,  and  the  first 
tract  being  and  lying  adjoining  and  immediately  south 
of  the  second  tract.    The  first  of  these  deeds  was  made 
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January  20, 1904,  and  was  to  L.  A.  Crandall  and  A.  L. 
Crandall,  and  the  land  was  described  as  follows : 

*' Beginning  at  a  point  sixty  feet  east  and  nineteen 
rods  and  three  feet  south  of  the  southeast  corner  of 
block  one  in  the  town  (now  city)  of  Lebanon,  in  Linn 
County,'  Oregon,  running  thence  south  fourteen  rods 
to  the  southwest  comer  of  the  land  of  the  grantors, 
thence  east  on  the  grantors'  south  line  twenty- two  rods 
and  six-sevenths  of  a  rod,  thence  north  fourteen 
rods,  thence  west  twenty-two  rods  and  six-sevenths  of 
a  rod  to  the  place  of  beginning,  containing  two  acres/' 

The  second  of  these  deeds  bears  a  description  as 
follows : 

'*  Beginning  at  a  point  sixty  feet  east  and  nineteen 
rods  and  three  feet  south  of  the  southeast  corner  of 
block  one  in  the  town  (now  city)  of  Lebanon,  in  Linn 
County,  Oregon,  running  thence  east  (290  feet)  two 
hundred  and  ninety  feet,  thence  north  (60  feet)  sixty 
feet,  thence  west  (290  feet)  two  hundred  and  ninety 
feet,  thence  south  (60  feet)  sixty  feet  to  the  place  of 
beginning,  containing  a  fractional  acre  in  Lebanon, 
Linn  County,  Oregon/' 

The  plaintiff  introduced  evidence  tending  to  show 
that  the  southeast  comer  of  block  1  in  the  City  of 
Lebanon,  as  originally  laid  out  and  dedicated  and 
marked  upon  the  ground,  is  at  a  point  33  feet  north 
of  the  south  boundary  line  of  the  donation  land  claim 
of  Jeremiah  Ralston  and  wife ;  and  that  for  more  than 
40  years  said  point  has  been  recognized  as  the  true 
comer  of  said  block  and  has  been  generally  used  as  the 
initial  point  for  survey  of  lots,  blocks,  and  streets  in 
the  City  of  Lebanon  and  for  surveying  and  laying  out 
additions  thereto.  The  defendant  claims  tha't  by  an 
actual  survey  the  southeast  corner  of  block  1  is  situ- 
ated only  30  feet  north  of  the  south  boundary  line  of 
the  Balston   claim,   which   contention,   if   sustained, 
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would  give  him  the  strip  of  land  here  in  dispute.  He 
also  claims  that  at  the  time  plaintiff  purchased  the 
land  it  was  surveyed  and  the  comers  staked  out  on  the 
ground  that  the  conveyance  was  made  and  accepted 
with  reference  to  said  boundaries,  and  that  plaintiff  is 
estopped  from  claiming  more  than  what  is  therein  in- 
cluded.   Other  facts  appear  in  the  opinion. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Hewitt  (&  Sox,  with  an  oral  argument  by  Mr.  Carlton 
E.  Sox. 

For  respondent  there  was  a  brief  and  an  oral  ar^- 
ment  by  Mr.  N.  M.  Newport. 

Opinion  by  Mb.  Chibp  Justice  McBRroB. 

The  evidence  is  not  clear  as  to  when  the  original 
plat  of  Lebanon  was  dedicated.  There  is  a  plat  in  evi- 
dence filed  July  19, 1865,  which  purports  to  be  a  resur- 
vey  of  the  town  and  contains  a  dedication  by  Ralston 
and  wife,  acknowledged  about  the  same  date.  The 
dedication  states  that  it  is  to  date  from  June  1,  1855, 
from  which  we  conclude  that  there  was  a  former  plat 
and  dedication  on  that  date,  and  that  the  survey,  plat, 
and  dedication  of  1865  was  to  make  certain  or  to  con- 
firm some  previous  plat  or  dedication.  On  this  plat  is 
noted  in  red  ink  a  street  called  Oak  Street,  running  east 
and  west  and  parallel  with  block  1 ;  its  south  boundary 
being  the  north  line  of  William  Ralston  *s  donation  land 
claim.  Across  the  space  designated  as  Oak  Street,  at 
a  point  opposite  the  southeast  comer  of  block  1,  the 
letters  and  figures  **30  ff  are  written  in  red  ink, 
which  would  seem  to  be  intended  to  show  the  distance 
from  the  north  line  of  the  William  Ralston  claim  to  the 
southeast  comer  of  block  1.    While  this  notation  on 
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the  plat  would  seem  to  indicate  that  block  1  was  30  feet 
north  of  the  north  line  of  the  WilKam  Balston  claim, 
which  the  testimony  of  Mr.  Fisher  implies  is  coincident 
with  the  south  line  of  the  donation  land  claim  of  Jere- 
miah Ealston,  who  was  the  original  dedicator  of  the 
town  plat  of  Lebanon,  the  notes  of  this  survey  are 
very  indefinite  and  are  not  made  clearer  by  the  testi- 
mony. The  following  comprises  the  entire  record  of 
the  survey  except  the  plat: 

*' Survey  made  July  18,  1865,  to  find  the  location  of 
the  town  of  Lebanon,  Oregon.  Beginning  at  the  S.  E. 
comer  of  N.  E.  %  of  section  10,  township  12  south, 
range  2  west.  Thence  running  south  on  the  section 
line  26.75  chains  to  the  south  line  of  J.  Ralston 's  dona- 
tion land  claim.  Thence  west  on  said  line  2.60  chains 
to  a  point,  where  the  street  on  the  east  side  of  the  town 
intersects  the  street  on  the  south  side;  this  point  of 
intersection  being  at  the  center  of  each  of  said  streets 
at  the  S.  E.  comer  of  the  town  plat.  Given  under  my 
hand  this  18th  day  of  July,  1865. 

**  Cyrus  Clinomak, 
** County  Surveyor." 

There  is  no  record  of  any  stakes  being  set  on  the 
survey  or  at  the  street  intersections  mentioned;  and, 
as  it  was  a  resurvey  of  an  already  existing  town,  it  is 
not  probable  that  any  were  set.  It  was  simply  a  re- 
survey  of  an  existing  town  made  from  data  not  dis- 
closed by  the  testimony  and  therefore  unreliable. 
Even  if  stakes  had  been  set,  they  would  not  control  the' 
description  in  the  deed  unless  referred  to  therein: 
Powers  V.  Jackson,  50  Cal.  429. 

1.  It  seems  to  be  established  by  the  great  weight  of 
the  testimony  that  for  more  than  40  years  the  south- 
east corner  of  block  1  has  been  recognized  as  being  at 
the  place  where  plaintiff  here  contends  it  is,  namely,  33 
feet  north  of  the  south  line  of  the  Jeremiah  Balston 
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claim.  Buildings  and  sidewalks  have  been  for  a  genera- 
tion constructed  with  reference  to  its  existence  at  the 
place  designated.  Other  lots,  blocks  and  streets  have 
been  located  and  built  upon  with  reference  to  this  loca- 
tion as  an  initial  point,  and  other  additions  have  been 
located  and  platted  to  correspond  with  it.  We  have 
no  doubt  from  the  evidence  that  the  original  comer  of 
the  block  as  it  was  marked  out  upon  the  ground  was 
where  plaintiff  now  claims  it,  and  in  our  opinion  the 
evidence  of  universal  usage  and  acquiescence  of  every- 
body in  the  location  of  the  lots,  streets  and  comers  as 
they  would  exist  when  measured  with  reference  to  this 
comer,  as  placed  by  plaintiff's  testimony,  far  out- 
weighs the  memorandum  made  by  the  surveyor  upon 
the  plat  submitted  in  evidence. 

2.  The  actual  location  on  the  ground  of  the  corner 
mentioned  as  the  initial  point  in  the  description  in  de- 
fendant's deed  to  plaintiff  was  a  matter  of  general 
notoriety.  Buildings,  sidewalks  and  streets  made  its 
position  so  evident  that  all  these  parties  could  see 
where  it  was,  and  they  should  be  presumed  to  have 
dealt  in  view  of  that  knowledge  and  to  have  had  in 
mind  the  comer  as  it  appeared  to  the  eyesight  and  as 
it  had  been  acquiesced  in  by  everybody  for  a  genera- 
tion rather  than  where  a  new  survey  might  possibly 
place  it.  It  is  claimed  that  the  plaintiff  bought  rather 
with  reference  to  the  survey  made  by  Fisher  of  the 
first  tract  than  by  the  description  in  the  deed,  and  he 
should  be  held  to  have  acquiesced  in  the  correctness 
of  that  survey  and  be  confined  to  the  boundaries  then 
measured  off  and  staked. 

3.  It  is  very  true  that,  where  courses  and  distances 
mentioned  in  a  deed  conflict  with  fixed  monuments 
therein  mentioned,  the  reference  to  monuments  will 
control ;  but  that  is  not  this  case.  Here  no  survey  or 
stake  is  mentioned.    The  initial  point  is  a  street  cor- 
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ner,  the  location  of  which  in  this  particular  instance 
was  notorious,  and  with  buildings  and  sidewalks  so 
designating  its  position,  that  a  reference  to  it  was,  in 
fact,  a  reference  to  a  permanent,  known,  and  visible 
monument.  The  description  is  plain  upon  its  face,  and 
there  are  no  surveys,  stakes  or  other  monuments  men- 
tioned which  render  the  description  uncertain  in  any 
respect.  The  southeast  comer  of  block  1  being  ascer- 
tained, the  deed  speaks  for  itself. 

4.  The  evidence  does  not  show  an  estoppel  against 
plaintiff  by  reason  of  having  acquiesced  in  the  survey 
and  having  taken  a  deed  pursuant  to  it.  The  weight 
of  testimony  is  that  the  survey  was  made  after  the 
deed  was  executed,  and  this  is  borne  out  by  the  fact 
that  none  of  the  deeds  from  defendant  to  plaintiff  re- 
fer to  this  survey. 

On  the  whole,  we  are  satisfied  that  the  true  comer 
of  block  1,  as  located  upon  the  ground  by  the  original 
proprietor  of  the  town  of  Lebanon,  is  at  a  point  33 
feet  north  of  the  south  line  of  the  donation  land  claim 
of  Jeremiah  and  Jemimah  Balston,  and  that  plaintiff's 
deed  was  executed  and  taken  in  view  of  that  location. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affibmed. 

Mb.  Justice  Bean,  Mb.  Justice  Eakin  and  Mb.  Jus- 
tice McNaby  concur. 
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Argned  September  22,  decided  September  30,  1913. 

SMITH  V.  I.  GEVUETZ  &  SONS. 

(135  Pac.  190.) 

Evidence— Opinioii  Evidence— Value  of  Services. 

1.  In  an  action  for  commissions  on  the  sale  of  a  hotel,  plaintiff, 
who  testified  that  he  was  in  the  real  estate  and  timber  business,  that 
he  had  sold  properties,  although  not  any  rooming-house  property,  and 
that  he  understood  from  real  estate  men  that  the  usual  commission  for 
such  sales  was  5  per  cent,  was  properly  permitted  to  testify  as  to 
what  his  services  were  worth  in  his  opinion. 

Appeal  and  Error— Bevlew— Questions  of  Fact. 

2.  On  appeal  in  an  action  tried  by  the  court  without  a  jury,  the 
findings  stand  as  a  verdict  and  cannot  be  set  aside  unless  the  Supreme 
Court  can  say  affirmatively  that  there  was  no  evidence  to  support 
them. 

BrokexB— Action  for  OommisflLonB— Snfflciency  of  Evidence. 

3.  In  an  action  for  commissions  on  the  sale  of  a  hotel,  evidence 
held  sufficient  to  support  a  finding  that  the  services  were  performed 
for  defendant,  although  it  was  claimed  that  the  lease  of  the  hotel  and 
the  furniture  were  owned  by  the  son  of  defendant's  manager. 

From  Multnomah:  Henby  E.  McGinn,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Ramsey. 

This  is    an  action  by  Andrew  Smith  against  I. 
Gevurtz  &  Sons,  a  corporation,  to  recover  commissions 
for  selling  a  hotel.    The  plaintiff  recovered  a   judg- 
ment for  $700  in  the  court  below,  and  defendant  ap- 
peals. Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Beach,  Simon,  &  Nelson,  with  an  oral  argument  by  Mr. 
Roscoe  C.  Nelson. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  W.  0.  Henderson  and  Davis  £  Farrell,  with  an 
oral  argument  by  Mr.  Henderson. 
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Mb.  Justice  Bamsby  delivered  the  opinion  of  the 
court. 

The  plaintiff  is  a  dealer  in  real  estate,  rentals  and 
the  general  transferring,  leasing,  and  selling  of  prop- 
erty. The  defendant  is  a  corporation  in  the  City  of 
Portland  and  engaged  in  the  business  of  furnishing 
and  equipping  for  occupancy  hotels  and  lodging- 
houses,  and  in  buying  and  selling  leases  and  furniture 
of  hotels  and  lodging-houses. 

The  plaintiff  claims  that,  at  the  request  of  the  de- 
fendant, about  February  18,  1912,  he  found  a  pur- 
chaser named  E.  G.  Kinne  for  a  hotel  for  the  defend- 
ant, and  that  said  purchaser  bought  said  hotel  for  the 
agreed  price  of  $14,000,  and  he  alleges  that  his  services 
for  finding  a  purchaser  for  the  hotel  are  reasonably 
worth  $700. 

This  action  was  tried  by  the  court  below,  without  a 
jury,  and  the  court  filed  its  findings  of  fact  and  con- 
clusions of  law  and  found  that  the  plaintiff  was  entitled 
to  a  judgment  for  $700,  and  judgment  for  that  amount 
was  rendered  in  favor  of  the  plaintiff.  The  defendant 
appeals  and  claims  that  there  was  no  evidence  to  sup- 
port the  court's  findings  of  fact,  etc. 

1.  Counsel  for  the  defendant  claiAs  that  there  was 
no  competent  evidence  tending  to  prove  that  the  plain- 
tiff's services  in  selling  the  hotel  were  of  any  value. 
The  plaintiff  testified  that  he  was  in  the  real  estate  and 
timber  business  in  Portland  since  1909,  and  that  he  was 
in  the  said  business  in  Portland  from  1902  until  1906, 
and  he  testified  that  in  his  opinion  his  services  were 
worth  $700.  His  evidence  on  this  question  appears  not 
to  have  been  objected  to.  On  cross-examination  he 
testified  that  he  had  sold  other  properties  but  not  any 
rooming-house  property.  He  testified  that  he  under- 
stood, from  real  estate  men  that  the  usual  commission 
for  such  sales  is  5  per  cent. 
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In  1  Wigmore  on  Evidence,  Section  715,  the  author 
says:  **It  would  be. a  hard  rule  which  would  prevent 
a  plaintiff  from  informing  the  jury  of  his  own  estimate 
of  his  services ;  and  the  courts  seem  inclined  to  impose 
no  terms  as  to  his  general  familiarity  with  the  class  of 
services ;  that  he  has  rendered  them  justifies  listening 
to  his  opinion, '* 

Section  685  of  1  Elliott,  Evidence,  says:  ** Witnesses 
who  are  not  strictly  experts,  as  well  as  expert  wit- 
nesses, may  testify  as  to  the  value  of  services  in  a 
proper  case.  They  must,  however,  have  some  knowl- 
edge on  which  to  base  their  opinion.  If  they  have  such 
knowledge,  the  fact  that  it  is  slight  will  go  to  the 
weight  of  their  testimony  rather  than  to  its  compe- 
tency,'* etc. 

Volume  13  of  Encyclopedia  of  Evidence,  pages  593, 
594,  says:  ** Qualifying  knowledge  must  extend  to  the 
usual  compensation  paid  at  about  the  time  and  place 
in  question.  Slight  knowledge  of  the  value  of  services 
qualifies  a  witness  to  testify.  *  *  The  extent  of  a  wit- 
ness' knowledge  goes  rather  to  the  value  than  to  the 
competency  of  his  evidence.*' 

In  order  to  be  qualified  to  give  an  opinion  as  to  the 
value  of  services,  a  witness  must  have  some  knowl- 
edge of  the  kind  of  services  in  question  and  as  to  their 
value;  but,  when  he  has  knowledge  of  these  matters, 
his  testimony  is  competent,  and  the  extent  of  his  knowl- 
edge goes  only  to  the  weight  of  his  evidence.  The 
evidence  of  the  plaintiff  as  to  the  value  of  his  services 
was  competent  and  suflScient  to  support  the  court's 
findings  on  that  point. 

The  main  point  for  consideration  is  whether  there 
was  any  evidence  tending  to  prove  that  the  services  ! 
rendered  by  the  plaintiff  were  performed  for  the  de-  ^ 
fendant. 

2.  This  action  having  been  tried  by  the  court,  with- 
out a  jury,  the  court's  findings  stand  as  the  verdict  of 
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a  jury  and  can  be  set  aside  in  the  same  manner  and  for 
the  causes  only  for  which  the  verdict  of  a  jury  may 
be  set  aside.  We  cannot  set  aside  the  findings  of  the 
court  in  this  case  unless  we  can  say  aflSrmatively  that 
there  was  no  evidence  to  support  them.  This  presents 
the  principal  question  for  decision. 

Was  there  any  evidence  to  support  the  findings? 
The  defendant  claims  that  it  had  nothing  whatever  to 
do  with  the  employment  of  the  plaintiff,  and  that  he 
did  nothing  for  it,  and  that  it  did  not  own  the  hotel  or 
furniture  or  lease  sold.  There  is  evidence  tending  to 
prove  that  the  plaintiff  found  the  purchaser  for  the 
property,  and  that  this  purchaser  bought  the  property, 
and  that  the  plaintiff  deserved  to  have  for  his  services 
$700.  But  it  is  strongly  asserted  by  the  defendant 
that  the  services  were  not  performed  for  it  but  for 
Phil.  Gevurtz. 

3.  The  defendant  is  a  corporation  and  its  name  is 
I.  Gevurtz  &  Sons.  Phil.  Gevurtz  is  a  son  of  I. 
Gevurtz,  but  the  defendant  asserts  that  he  is  neither  an 
oflScer  nor  an  agent  of  the  defendant  corporation. 

The  plaintiff  testified  that  he  had  met  Mr.  Gevurtz, 
of  Gevurtz  &  Sons;  that  Mr.  Kinne  (the  purchaser) 
came  to  the  plaintiff's  office  and  told  him  that  he  was 
looking  for  a  rooming-house  or  hotel,  and  that  the 
plaintiff  advised  him  that  Gevurtz  &  Sons  had  a  great 
many  rooming-houses  and  had  them  for  sale ;  that  he 
called  up  Gevurtz  &  Sons  next  morning  and  Phil. 
Gevurtz  came  to  the  phone;  he  asked  him  if  he  had 
any  hotels  for  sale;  he  said  he  had  two  and  one  was 
complete  and  the  other  was  not ;  he  asked  plaintiff  to 
bring  his  friend  over ;  that  Mr.  Kinne  agreed  to  go  over 
and  see  Gevurtz ;  that  Mr.  Kinne  had  gone  over  and 
had  seen  the  hotel;  plaintiff  told  Gevurtz  that  Kinne 
was  the  person  with  whom  he  had  talked,  and  that 
plaintiff  would  call  at  the  store  and  talk  the  matter 
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over;  the  party  that  answered  the  phone  got  Phil. 
Gevnrtz  on  the  phone,  and  plaintiff  talked  with  him; 
that  he  met  Mr.  Gevurtz  with  Mr.  Kinne  once;  Mr. 
Kinne  and  he  went  to  Mr.  Gevurtz ;  that  Phil.  Gevurtz 
was  the  only  one  connected  with  I.  Gevurtz  &  Sons 
with  whom  he  talked  ahout  the  sale ;  that  his  conversa- 
tions were  with  Phil.  Gevurtz ;  that  he  supposed  it  was 
Gevurtz  &  Sons  and  that  Phil.  Gevurtz  was  one  of  the 
firm ;  that  he  called  up  I.  Gevurtz  &  Sons  arid  they  re- 
ferred him  to  Phil.  Gevurtz  as  the  party  that  was 
handling  this  property. 

Mr.  Kinne  testified  that  the  plaintiff  told  him  that 
Gevurtz  &  Sons  had  a  hotel  for  sale ;  he  got  a  descrip- 
tion of  the  property;  he  discovered  the  sign  Gevurtz 
&  Sons  and  went  in  the  store  and  saw  Mr.  Levy,  man- 
ager or  salesman  in  the  store  (of  Gevurtz  &  Sons) ; 
Mr.  Gevurtz,  in  the  store,  said  that  he  could  not  pay  a 
commission  to  Mr.  Smith  for  selling  the  Clifford  Hotel ; 
then  they  had  Kinne  to  go  over  and  see  the  other  hotel. 
Kinne  met  Mr.  Gevurtz  and  Mr.  Levy  and  he  agreed  to 
take  the  hotel.  Mr.  Kinne 's  conversations  about  the 
property  were  with  Mr.  Levy,  a  salesman  in  the  store 
of  I.  Gevurtz  &  Sons,  and  with  Phil.  Gevurtz.  Mr. 
Kinne  purchased  the  hotel  for  $14,000  and  paid  for  it 
partly  in  cash  by  check,  partly  by  conveying  a  lot  in 
Boise,  Idaho,  and  he  gave  a  note  and  chattel  mortgage 
for  the  residue.  We  call  particular  attention  to  the 
manner  of  payment  as  it  shows  the  defendant's  con- 
nection with  the  transaction.  Mr.  Kinne  paid  the  $800 
by  check,  and  this  check  was  made  payable  to  /.  Gevurtz 
A  Sons,  the  defendant.  The  deed  to  the  lot  in  Boise, 
Idaho,  was  made  to  /.  Gevurtz  &  Sons,  and  the 
note  and  chattel  mortgage  were  also  made  to  the 
defendant.  Phil.  Gevurtz  attended  to  the  business,  but 
the  check,  the  deed,  and  the  note  and  mortgage  were 
made  to  t^e  defendant.    When  the  plaintiff  called  the 
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defendant  at  its  store  by  telephone,  Phil.  Gevnrtz  an- 
swered, and  Kinne  found  him  in  the  defendant's  store 
and  there  talked  with  him  and  Mr.  Levy,  a  salesman  in 
the  store,  concerning  buying  the  hotel.  Both  the  plain- 
tiff and  Kinne  understood  that  Phil.  Gevurtz  was  act- 
ing for  the  defendant.  The  lease  for  the  hotel  was  in 
the  name  of  Phil.  Gevurtz,  and  he  assigned  it  to  Kinne, 
but  all  the  consideration  for  the  property  purchased 
was  paid  to  the  defendant 

Phil.  Gevurtz  testifies  that  the  defendant  had  noth- 
ing to  do  with  the  transaction  and  that  he  was  the 
person  for  whom  the  sale  was  made.  He  admits  that 
the  store  (defendant's  store)  collects  the  rents  for  the 
hotels  and  helps  him  to  sell  the  hotels.  He  says  that 
he  is  trying  to  sell  the  Boise  City  lot  that  was  deeded 
to  the  defendant  for  $500.  Why  is  he  trying  to  sell 
itT  It  was  deeded  to  the  defendant,  and  the  fact  that 
Phil.  Gevurtz  is  trying  to  sell  it  is  a  circumstance  from 
which  the  court  might  legitimately  infer  that  he  was, 
all  the  time,  acting  for  the  defendant.  Before  the  sale 
he  was  active  in  selling  the  hotel  and  in  having  all  the 
consideration  paid  to  the  defendant,  and  after  the  sale 
he  admits  that  he  is  trying  to  sell  the  Boise  property, 
which  was  deeded  to  the  defendant,  at  a  great  discount. 

After  the  sale  the  plaintiff's  counsel,  W.  M.  Davis, 
wrote  to  Phil.  Gevurtz  a  letter  concerning  his  claim 
for  services  for  making  the  sale.  The  plaintiff  and  his 
attorney  understood  that  Phil.  Gevurtz  was  an  officer 
or  manager  of  the  defendant  and  wrote  to  him,  in  care 
of  the  defendant.  In  this  letter  Mr.  Davis  referred  to 
the  plaintiff's  claim  against  Gevurtz  <&  Sons  for  com- 
mission for  the  sale  of  this  hotel  and  said  that  Mr. 
Smith  informed  him  that  Phil.  Gevurtz  had  promised 
to  pay  this  commission.  It  was  distinctly  stated  in  this 
letter  that  the  claim  was  due  from  Gevurtz  d  Sons. 
Phil.  Gevurtz  answered  this  letter  on  a  printed  letter- 
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head  of  I.  Gevurtz  &  Sons,  and  in  this  letter  he  uses 
the  personal  pronoun  *^we,'*  from  which  the  court 
could  properly  conclude  that  he  was  speaking  for  the 
defendant  and  not  for  himself  only,  and  in  this  letter 
he  does  not  say  or  intimate  that  the  claim  for  commis- 
sion was  not  due  from  **  Gevurtz  &  Sons,^'  as  stated 
by  Mr.  Davis,  but  did  say,  **Now  we  are  willing  to  pay 
the  5  and  2%  per  cent  to  either  of  you**  (meaning  Mr. 
Smith  or  Mrs.  Lents).  This  letter  contained  no  inti- 
mation that  Gevurtz  &  Sons  did  not  owe  the  bill  for 
commission,  but  it  did  say  that  **we**  were  willing  to 
pay  a  commission  to  Smith  or  Lents  but  not  to  both. 

It  seems  that  the  only  witness  for  the  defendant  was 
Phil.  Gevurtz.  He  claimed  not  to  be  either  an  officer 
or  manager  of  the  defendant  but  said  that  his  father 
was  the  defendant's  manager.  It  is  a  little  strange 
that  his  father,  or  some  other  officer  of  the  defendant, 
who  had  full  knowledge  of  the  facts,  was  not  called  as 
a  witness.  No  reason  is  given  for  the  omission.  The 
defendant  relies  on  the  evidence  of  Phil.  Gevurtz. 

We  believe  that  the  findings  of  the  court  below  are 
supported  by  the  evidence  of  the  plaintiff  and  E.  J. 
Kinne  and  inferences  that  could  be  legitimately  drawn 
from  the  following  circumstances:  (1)  The  fact  that 
the  cash  payment  of  $800  was  made  by  a  check  made 
payable  to  the  defendant.  (2)  The  fact  that  the  deed 
for  the  Boise  town  lot  was  made  to  the  defendant. 
(3)  The  fact  that  the  note  and  chattel  mortgage  for 
the  balance  of  the  purchase  price  were  made  to  the  de- 
fendant. (4)  The  fact  that  Phil.  Gevurtz  admits  that 
he  is  trying  to  sell  the  Boise  lot  which  belongs  to  the 
defendant,  showing  that  he  is  acting  for  the  defendant 
as  to  this  property.  (5)  The  fact  that,  when  Mr. 
Davis  wrote  to  Phil.  Gevurtz  concerning  his  bill  against 
I.  Gevurtz  &  Sons  for  selling  this  hotel,  Phil,  answered, 
saying  **we*'  are  willing  to  pay  a  commission  to  Smith 
or  Lents,  and  not  intimating  that  the  defendant  did 
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not  owe  the  bill.  (6)  The  fact  that  when  the  plaintiff 
telephoned  I.  Gevurtz  &  Sons  concerning  selling  the 
hotel,  Phil.  Gevurtz  answered  the  phone,  and  when 
Kinne  called  on  I.  Gevurtz  &  Sons  concerning  buying 
this  hotel,  he  found  Phil.  Gevurtz  there  at  the  store  to 
attend  to  the  business,  etc. 

Phil.  Gevurtz,  in  order  to  show  a  reason  for  having 
the  whole  of  the  consideration  paid  to  the  defendant, 
stated  that  he  bought  furniture  of  the  stores  to  furnish 
hotels  and  turned  over  mortgages,  etc.,  to  pay  there- 
for, and  on  page  44  of  the  abstract  he  says,  concerning 
the  hotel  sold  to  Kinne:  **0n  this  very  hotel  I  had  to 
pay  the  store  money,  because  it  didn't  turn  out  satis- 
factorily. I  am  not  getting  the  actual  value  of  the 
furniture,  and  I  have  got  to  pay  the  store  back  money. 
So  it  is  my  deal  and  not  the  store's.*'  He  had  just 
said,  **The  way  I  do  with  Clifford  and  every  one  of 
them,  I  take  the  leases.  I  furnish  them  up.  If  there 
is  anything  made  on  them,  the  leases  are  all  in  my 
name.  When  a  mortgage  is  given,  or  anything,  I  turn 
that  over  to  the  store  as  a  part  payment  (for  furni- 
ture), and  the  rest  of  it  I  pay  the  store  myself."  But 
on  page  46  of  the  abstract  he  admits  that  he  did  not 
purchase  from  the  defendant  the  furniture  with  which 
he  furnished  the  hotel  sold  to  Kinne,  but  that  he  bought 
it  of  Gevurtz  Bros.,  a  different  corporation.  But  the 
$14,000  paid  by  Kinne  for  this  hotel  was  all  paid  to  the 
defendant. 

We  cannot  say  that  there  was  no  evidence  to  support 
the  findings  of  the  court  below.  We  do  not  decide  on 
which  side  the  evidence  preponderated.  That  question 
was  for  the  trial  court.  Our  decision  is  that  there  was 
evidence  to  support  the  findings. 

The  judgment  of  the  court  below  is  aflSrmed. 

Affibmbd. 

Mb.  Chief  Justice  McBride,  Mb.  Justice  Moobe  and 
Mb.  Justice  Bubnbtt  concur. 
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On  Motion  to  DismisB,  decided  December  24,  1912. 
On  the  Merits,  argued  September  17,  decided  September  30,  1913. 

BEALL  V.  BEALL.* 

(128  Pae.  835:  135  Pae.  185.) 

Appeal  and  Error — Service  of  Notice — ^Necessity. 

1.  Service  of  notice  of  appeal  upon  defendants,  who  had  no  interest 
in  the  subject  matter  of  the  litigation,  and  who  did  not  authorize  anj 
appearance,  is  unnecessary,  as  they  are  not  necessary  parties  to  the 
appeal,  and  the  appeal  will  not  be  dismissed  for  irregularities  in  such 
service. 

Mortgages— Bequisitefl— Evidence  as  to  Character  of  Inetnunent— 
Welfl^t  and  Snfflclency. 

2.  Evidence  held  to  show  that  a  deed  absolute  on  its  face  from  the 
vendor  to  a  creditor  of  the  purchaser  was  intended  as  and  was  a 
mortgage  to  secure  payment  of  the  purchaser's  debt,  subject  to  re- 
demption by  the  purchaser  from  the  creditor  or  his  heirs  and  repre- 
sentatives. 

Vendor  and  Purchaser— Bona  Fide  PurchaserB — Deed  as  Mortgage. 

3.  One  purchasing  property  from  the  heirs  of  a  person  deceased, 
with  knowledge  that  another  claimed  that  a  deed  of  the  property  to 
the  deceased  was  intended  as  a  mortgage,  is  put  upon  inquiry  and 
charged  with  notice  of  whatever  right  the  claimant  may  have  to 
redeem. 

Mortgages— Beqnlsltee— Evidence   as  to  Character  of  Instrument-* 
Weight  and  Snfflclency. 

4.  Evidence  held  to  show  that  a  deed  ezeeuted  to  certain  heirs  of 
a  deceased  creditor  of  the  grantor  for  property  which  had  previously 
been  deeded  to  such  creditor  as  security  for  a  debt  of  the  grantor  was 
intended  to  convey  whatever  interest  the  grantor  had  in  the  property 
rather  than  as  security  for  the  original  debt. 

Mortgages— Beqnisites— Evidence  as  to  Character  of  Instrument- 
Burden  of  Proof. 

5.  The  presumption  is  that  a  deed  is  what  it  purports  on  its  face 
to  be,  and  the  burden  of  showing  that  it  was  really  intended  as  a 
mortgage  rests  upon  him  who  asserts  that  to  be  a  fact,  which  must 
be  shown  by  clear  and  satisfactory  evidence. 

*A8  to  the  right  to  foreclose  a  deed  intended  as  security  for  debt, 
as  an  equitable  mortgage,  see  note  in  22  L.  B.  A.  (N.  S.)  572. 

On  the  question  whether  a  deed  absolute  on  its  face,  but  intended  as 
a  mortgage,  conveys  the  legal  title,  see  note  in  11  L.  B.  A.  (N.  S.)  209. 
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From  Clackamas :  James  U.  Campbell,  Judge. 

This  is  a  suit  by  R.  Edgar  Beall  against  John  W. 
Beall,  Portland  Railway  Light  and  Power  Company, 
a  corporation,  E.  C.  Ramsby,  county  recorder,  Ella  M. 
Hildebrand,  Mary  Frances  Wolfe,  Laura  H.  Hamner, 
Birdie  J.  Dudrow,  Arthur  L.  Beall,  Marvin  E.  Beall 
and  Jasper  M.  Beall,  From  a  decree  in  favor  of  plain- 
tiff, the  defendant,  John  W.  Beall,  appeals.  The 
respondent  files  motion  to  dismiss  the  appeal. 

Motion  Denied. 

Wilson  d  Need,  for  the  Motion. 

Mr.  N.  A.  Peery  and  King  <&  Saxton,  contra. 

Opinion  by  Mb.  Chief  Justice  Eakin. 

This  is  a  motion  to  dismiss  the  appeal,  for  the  reason 
that  service  of  the  notice  upon  six  of  the  defendants 
who  answered  in  the  case  was  accepted  by  J.  E. 
Hedges,  who  appeared  as  their  attorney  in  the  answer. 
At  the  trial  it  was  contended  by  the  respondents  that 
Hedges  had  no  authority  to  appear  for  them,  and 
therefore  had  no  authority  to  accept  service  of  the  no- 
tice of  appeal,  and  that,  there  being  no  service  of  the 
notice  upon  these  defendants,  the  court  has  no  juris- 
diction of  the  appeal,  and  that  it  should  be  dismissed. 

In  October  and  November,  1910,  defendants  Arthur 
L.  Beall,  Mary  Frances  Wolfe,  Laura  H.  Hamner, 
Birdie  J.  Dudrow,  and  Ella  M.  Hildebrand  authorized 
Peery  &  Peery  and  J.  E.  Hedges  to  appear  in  the  suit 
for  them.  It  is  a  significant  fact  that  in  the  authority 
so  given  it  is  stated:  **It  being  understood  that  I  claim 
no  interest  in  the  property  involved  in  this  suit,  *  * 
that  defendant  John  W.  Beall  is  the  owner  thereof,  and 
that  he  will  bear  all  expenses.*^  On  November  8  and 
12,  1910,  Arthur  L.  Beall  and  Birdie  J.  Dudrow  gave 
to  someone  (it  does  not  appear  to  whom)  a  qualifying 
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statement  as  to  the  person  who  should  appear  for 
them,  but  made  no  mention  therein  of  the  fact  that  they 
had  no  interest  in  the  property.  No  authority  to  ap- 
pear for  him  is  shown  from  Marvin  E.  Beall.  Later, 
in  May,  1911,  these  six  defendants,  recognizing  the 
pendency  of  the  suit,  and  that  they  were  parties 
thereto,  executed  a  formal  appointment  to  Albert  W. 
Sanson,  of  Philadelphia,  as  their  attorney  in  law  and 
in  fact,  to  appear  for  and  represent  them  in  this  suit; 
and  on  April  4, 1911,  Sanson  wrote  a  letter,  addressed 
to  Peery  &  Peery  and  J.  E.  Hedges,  canceling  and 
withdrawing  any  authority  theretofore  given  them  to 
appear  for  these  defendants.  Whether  sent  to  Peery 
&  Peery  and  Hedges,  or  not,  does  not  appear,  but  it 
was  filed  in  court  November  3,  1911,  at  the  commence- 
ment of  the  trial.  This  was  the  condition  at  the  time 
of  the  trial.  There  is  no  pretense  in  any  of  these 
papers  that  these  six  defendants  had  any  interest  in 
the  subject  of  the  suit,  at  the  time  the  answer  was  filed 
or  afterward,  or  that  they  desired  to  appear  in  the 
case ;  and  such  a  statement  is  made  in  their  answer. 

Therefore  the  six  defendants  last  above  named  are 
not  necessary  parties  to  the  appeal,  and  it  was  not 
required  that  the  notice  of  appeal  should  be  served 
upon  them;  and  the  motion  to  dismiss  the  appeal  is 
denied.  Motion  Denied. 


Argued  September  17,  decided  September  30,  ldl3. 

On  the  Mbbits. 

(135  Pac.  185.) 

Department  2.    Statement  by  Mb.  Justice  Eakin. 

This  is  a  suit  to  have  a  deed  executed  about  the  28th 
day  of  January,  1897,  by  W.  J.  Mead  to  James  F. 
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Beall  for  the  property  in  question  and  intended  as 
security  for  the  payment  of  $5,000  owing  by  plaintiff 
to  James  F.  Beall,  declared  to  be  a  mortgage,  and  to 
redeem  it  therefrom.  Plaintiff  alleges  that  defendant 
John  W.  Beall  has  obtained  a  conveyance  to  himself 
of  said  property  with  full  knowledge  of  the  fact  that 
plaintiff  has  some  interest  therein.  A  brief  summary 
of  the  facts  is  necessary  to  understand  the  issues, 
namely:  Prior  to  January  28,  1897,  the  plaintiff  had 
negotiated  for  the  property  in  question  in  this  suit,  and, 
being  indebted  at  that  time  to  his  father,  James  F. 
Beall,  in  the  sum  of  $5,000,  on  that  date  he  had  the 
property  conveyed  directly  from  the  grantor  Mead  to 
his  father.  In  remitting  the  deed  he  wrote  his  father 
on  September  25, 1897 :  *'I  have  made  the  deed  as  addi- 
tional security  to  the  mortgage  you  now  hold  for  the 
loan  to  me  upon  which  I  have  given  you  my  note  for 
$611.55.'^  James  F.  Beall  died  intestate  November 
22,  1900,  and  defendants  herein,  Ella  M.  Hildebrand, 
Mary  Frances  Wolfe,  Laura  H.  Hamner,  Birdie  J. 
Dudrow,  Jasper  M.  Beall,  Arthur  L.  Beall,  Marvin  E. 
Beall,  John  W.  Beall,  and  plaintiff  are  the  children  and 
only  heirs  of  said  James  F.  Beall,  deceased.  After  the 
death  of  James  F.  Beall  plaintiff  was  appointed  admin- 
istrator of  his  estate  by  the  orphans  *  court  of  Frederick 
County,  Maryland.  Plaintiff  at  all  times  represented 
to  the  other  heirs  that  this  deed  to  his  father  was  in- 
tended as  a  mortgage;  and  in  the  year  1904,  being 
unable  to  close  the  estate  until  he  could  pay  the  balance 
he  owed  it,  which  amounted  to  something  over  $3,000, 
on  the  19th  of  August  of  said  year,  in  order  to  hasten 
the  settlement  of  the  estate,  he  made  a  deed  to  all  the 
other  heirs,  conveying  his  one-ninth  interest  in  the 
property  in  question  to  them,  in  consideration  of  their 
agreement  to  release  him  from  the  debt  to  the  estate. 
After  stating  his  indebtedness  to  the  estate  and  the 
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agreement  for  the  release,  the  deed  recites:  *'Now, 
therefore,  in  consideration  of  the  premises  and  of  the 
sum  of  one  dollar,  I,  the  said  B.  Edgar  Beall,  do  grant 
unto  the  said  [naming  the  other  heirs]  as  tenants  in 
common,  all  my  undivided  one-ninth  interest  in  and  to 
all  the  following  described  real  estate  [describing  three 
tracts,  one  being  the  property  in  question  here].*'  It 
seems  that  John  W.  Beall  refused  to  accept  this  deed 
or  to  sign  the  release. 

Thereafter,  on  the  28th  day  of  November,  1904,  after 
having  recalled  the  former  deed,  plaintiff  executed  a 
second  deed  to  the  heirs,  excepting  John  W.  Beall,  in 
which  he  recited:  ** Whereas  *  *  R.  Edgar  Beall  is  in- 
debted to  the  estate  of  the  said  James  F.  Beall  in  the 
sum  of  thirty-two  hundred  and  seventy-four  dollars, 

•  •  and  whereas,  *  *  the  said  Ella  M.  Hildebrand, 
Mary  F.  Wolfe,  Laura  H.  (Hamner)  Robinson,  Birdie 
J.  Dudrow,  Jasper  M.  Beall,  Arthur  L.  Beall,  and 
Marvin  E.  Beall,  seven  of  the  said  heirs  at  law  of  said 
James  F.  Beall,  deceased,  have  agreed  to  release  the 
said  R.  Edgar  Beall  individually  and  as  administrator 

•  •  from  their  respective  claims  and  demands  against 
him  by  reason  of  his  indebtedness  to  said  estate,  upon 
his  conveying  to  them  all  of  his  right,  title  and  interest 
in  and  to  said  real  estate  hereinafter  described.'*  He 
conveyed  to  them  *'as  tenants  in  common  all  of  my 
right,  title,  and  interest  in  and  to  the  following  de- 
scribed *  •  land,*'  describing  the  land  in  question. 
This  deed  was  delivered  and  accepted,  the  release 
signed  by  all  the  heirs,  except  John  W.  Beall,  and  the 
deed  was  recorded  December  27,  1909.  By  a  bargain 
and  sale  deed  dated  April  14, 1909,  the  said  seven  heirs, 
with  the  spouses  of  those  married,  conveyed  the  said 
property  to  John  W.  Beall. 

In  July,  1909,  John  W.  Beall  visited  Tacoma,  Wash- 
ingtouy  and  while  in  the  west  ascertained  that  the  tract 
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of  land  in  question  was  valuable,  worth  probably 
$18,000;  and^on  the  advice  of  counsel,  because  of  re- 
citals in  the  deed  to  him  of  date  April  14,  1909,  and 
because  of  incompleteness  in  some  of  the  certificates  of 
acknowledgment,  he  obtained  an  additional  quitclaim 
deed  from  the  seven  heirs,  except  Jasper  M.  Beall, 
which,  although  not  questioned  here,  is  of  doubtful 
effect.  Prior  to  April  3,  1908,  plaintiff  offered  to  buy 
the  property  back  from  the  heirs  to  whom  he  had 
deeded  it  (see  Exhibit  42),  and  on  November  3,  1909, 
he  claimed  that  the  deed  to  the  heirs  was  intended  as  a 
mortgage  and  that  he  had  a  right  to  redeem  and  made 
that  offer  (Exhibit  48).  John  W.  Beall  refused  to 
recognize  such  right,  claiming  that  he  was  the  owner 
of  the  whole  title  in  fee,  and  R.  Edgar  Beall  brings  this 
suit  to  compel  redemption.  Jasper  M.  Beall  filed  a 
written  consent  that  decree  might  be  entered  for  the 
plaintiff  as  prayed.  John  W.  Beall  answered  contest- 
ing the  claim  of  plaintiff  that  the  deed  to  James  F. 
Beall,*  deceased,  was  intended  as  a  mortgage  or  that  the 
interest  of  the  heirs  was  subject  to  an  equity  of  re- 
demption in  favor  of  R.  Edgar  Beall,  and  pleads  the 
deed  of  November  28,  1904,  from  R.  Edgar  Beall  to 
the  heirs,  except  John  W.  Beall,  and  a  conveyance 
from  the  said  heirs  to  him,  and  that  he  is  the  owner 
-  thereof  in  fee  simple.  The  other  heirs  filed  an  answer, 
which  is  practically  a  disclaimer. 

The  Circuit  Court  found  that  the  said  deed  of 
November  28,  1904,  from  R.  Edgar  Beall  to  the  heirs, 
except  John  W.  Beall,  did  not  convey  the  fee  but  was 
intended  as  a  mortgage,  and  that  John  W.  Beall  took 
the  title  with  knowledge  of  that  fact  and  subject  to  the 
equity  of  R.  Edgar  Beall  to  redeem  and  rendered  a 
decree  to  that  effect,  from  which  John  W.  Beall  ap- 
peals. Reversed  :  Sxnx  Dismissed. 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  N.  A.  Peery  and  King  <&  Saxton,  with  oral  argu- 
ments by  Mr.  Peery  and  Mr.  Will  R.  King. 

For  respondent  there  was  a  brief,  with  oral  argu- 
ments by  Wilson  <&  Neai. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1,  2.  We  have  no  hesitation  in  holding  that  the  deed 
from  Mead  to  James  F.  Beall,  deceased,  procured  by 
the  plaintiff,  was  intended  as  a  mortgage  to  secure  to 
his  father  the  repayment  of  plaintiff's  debt  to  his  said 
father,  as  shown  by  the  letter  of  September  25,  1897, 
accompanying  the  deed,  and  quoted  in  the  statement. 
The  evidence  tends  to  show  that  James  F.  Beall,  de- 
ceased, so  considered  it,  and  there  is  no  evidence  to 
the  contrary,  and,  in  the  hands  of  the  personal  repre- 
sentatives and  heirs  of  the  deceased  was  subject  to  the 
same  equity.  See  Hall  v.  O'Connell,  52  Or.  164  (95 
Pac.  717,  96  Pac.  1070),  a  case  squarely  in  point.  De- 
fendant John  W.  Beall  admits,  by  paragraph  3  of  his 
answer,  that  he  took  the  title  to  the  property  with 
knowledge  that  E.  Edgar  Beall  had  at  various  times 
claimed  that  the  deed  from  him  to  his  father  was  in- 
tended as  a  mortgage,  which  put  him  upon  inquiry 
and  charged  him  with  notice. 

3.  The  next  question  for  consideration  is:  Was  the 
deed  of  November  28,  1904,  by  E.  Edgar  Beall  to  the 
heirs,  with  the  exception  of  John  W.  Beall,  intended  as 
a  mortgage  to  secure  to  them  the  payment  of  the  debt 
due  from  B.  Edgar  Beall  to  the  estate,  which  E.  Edgar 
Beall  places  at  $3,274.05,  with  interest  from  May  25, 
1903  T  E.  Edgar  Beall  was  the  administrator  of  his 
father  *s  estate  and  had  delayed  settling  the  estate  until 
there  was  some  complaint  as  to  the  delay ;  and  in  the 
year  1904,  being  unable  to  pay  his  own  debt  to  the 
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estate,  which  was  necessary  before  settlement,  he  asked 
the  heirs  for  a  release  therefrom  in  consideration  of  his 
conveyance  of  his  interest  in  the  property  to  them, 
which  was  practically  accomplished  as  shown  in  the 
statement  above.  There  is  no  condition  or  reserva- 
tion in  that  deed,  but  it  states  the  consideration  is  the 
release  of  E.  Edgar  Beall  individually  and  as  admin- 
istrator of  the  estate  of  James  F.  Beall,  deceased,  from 
the  respective  claims  or  demands  of  the  heirs  against 
him  by  reason  of  his  indebtedness  to  the  estate.  The 
first  letter  in  the  record  by  the  plaintiff  to  the  heirs 
proposing  the  release,  accomplished  by  means  of  the 
deed  is  dated  August  19, 1904,  in  which  he  says :  *'I  am 
without  the  means  to  settle  the  balance  due  the  estate 
except  to  relinquish  all  claim  to  this  property  and  give 
up  my  interest  in  it  entirely,  placing  the  full  title  to  all 
of  it  in  the  remaining  heirs  absolutely.  This  I  have 
now  done  upon  the  advice  of  my  attorney  in  order  to 
secure  the  release  necessary  to  close  the  estate.  •  •  " 
(Exhibit  8.) 

There  is  no  suggestion  in  any  of  the  correspondence 
contained  in  the  record  that  the  deed  is  to  be  for  the 
purpose  of  security,  nor  is  there  any  evidence  that 
any  of  the  grantees  so  understood  it,  except  possibly 
Jasper  M.  Beall,  and  in  letters  subsequent  to  the  exe- 
cution of  the  deed  R.  Edgar  Beall  recognizes  it  as 
eliminating  his  interest  in  the  property.  Two  months 
after  the  execution  of  the  deed,  namely,  January  21, 
1905,  referring  to  his  financial  embarrassment,  he 
writes:  ''As  I  am  personally  indebted  to  the  estate, 
which,  however,  has  been  entirely  settled  up  with  the 
exception  of  Rev.  John  W.  BealPs  one-ninth  interest 
in  the  item  of  $3,274."     (Exhibit  13.) 

On  April  3,  1907,  he  wrote  to  Birdie  J.  Dudrow: 
''You  understand,  of  course,  that  the  heirs  took  this 
property  for  the  balance  I  owed  the  estate  and  that  my 
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offer  to  buy  it  back  *  *  was  made  simply  that  the 
heirs  might  get  in  cash  from  the  estate.  •  *  You 
understand,  also,  I  am  sure,  that  I  owe  the  heirs 
nothing;  that  they  took  this  property  in  full  settlement 
of  the  balance  I  owed  the  estate  and  gave  me  a  release 
in  full.  •  •  You  now  own  your  share  in  this  property 
instead  of  having  the  $305,  or  my  note  for  that 
amount     (Exhibit  7.) 

On  April  29,  1907,  plaintiff  wrote  to  Morris  Wolfe: 
**The  property  in  question  belongs  to  the  heirs  except 
myself.    I  have  no  interest  in  it  whatever/' 

And  on  May  10,  1907,  in  a  letter  to  Laura  H.  Ham- 
ner,  he  says,  referring  to  the  property  and  its  man- 
agement: ''As  I  own  no  interest  in  the  property  and 
have  no  voice  in  its  management  I  send  you  also  here- 
with all  of  the  vouchers  and  correspondence  I  have 
bearing  upon  the  property,  thereby  ending  my  connect 
tion  with  if     (Exhibit  36.) 

Also  on  October  13, 1908,  he  wrote :  ''This  real  estate 
became  absolutely  the  property  of  the  eight  heirs  when 
I  deeded  my  one-ninth  interest  to  the  seven,  John  re- 
fusing to  accept  his  part  of  my  share.  *  *  I,  of  course, 
own  no  interest  in  any  of  the  property  and  conse- 
quently it  is  not  necessary  for  me  to  be  consulted  about 
a  sale/'     (Exhibit  44.) 

On  May  8,  1907,  he  wrote  to  Morris  Wolfe  in  refer- 
ence to  the  property:  "I  haven't  any  share  at  all  in  it 
and  don't  have  a  claim  upon  it  of  any  sort."  (Ex- 
hibit 12.) 

There  is  much  more  in  the  plaintiff's  letters  to  the 
same  effect,  showing  convincingly  that  from  the  date 
of  the  deed  until  November  3,  1909  (Exhibit  48),  he 
had  no  interest  in  the  property  and  did  not  owe  the 
debt  During  1907  and  1908  he  made  some  effort  to 
buy  the  property  back  but  at  no  time  claimed  a  right 
to  redeem  until  the  letter  of  November  3,  1909  (Ex- 
hibit 48).    He  says  in  a  letter  to  Nell  Hildebrand:  "I 
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am  now  able  to  settle  in  full  the  claim  of  $3,274.05, 
owing  by  me  to  father's  estate.  Although  you  gave  me 
a  release  *  •  when  I  transferred  a  one-ninth  interest 
in  my  western  property  *  *  this  was  done,  as  you  re- 
member, solely  to  aid  me  in  closing  up  my  administra- 
tion, the  consideration  and  understanding  being  that 
I  would  ultimately  pay  the  debt  and  redeem  the  prop- 
erty''— and  then  offers  to  redeem.  But  during  the  five 
years  from  the  date  of  the  deed  this  is  the  first  ac- 
knowledgment from  him  that  he  was  liable  for  the  debt 
except  to  John  W.  Beall  for  one  ninth  of  it. 

4.  At  no  time  could  the  heirs  or  an  administrator 
de  bonis  non  have  maintained  an  action  therefor.  It 
is  held  in  many  decisions  in  this  court  that  the  pre- 
sumption is  that  the  deed  is  what  it  purports  on  its 
face  to  be,  and  the  burden  of  showing  that  it  was 
really  intended  as  a  mortgage  rests  upon  the  one  who 
asserts  that  to  be  a  fact,  which  must  be  shown  by  clear 
and  satisfactory  evidence :  Albany  <&  Santiam  W.  D.  Co. 
V.  Crawford,  11  Or.  243  (4  Pac.  113) ;  Sweek  v.  Gal- 
breath,  11  Or.  516  (6  Pac.  220) ;  Elliott  v.  Bozorth,  52 
Or.  396  (97  Pac.  632). 

In  the  case  of  Albany  <&  Santiam  W.  D.  Co.  v.  Craw- 
ford, 11  Or.  243  (4  Pac.  113),  Mr.  Chief  Justice  Watson 
says  of  the  deed  in  question  there :  '*The  presumption  is 
that  the  transaction  was,  in  fact,  an  absolute  convey- 
ance, just  as  it  appears  from  the  face  of  the  deed  to 
have  been,  and  it  is  one  of  no  little  weight  either": 
See,  also,  Harmon  v.  Grants  Pass  Banking  <&  Trust 
Co.,  60  Or.  69  (118  Pac.  188). 

Mr.  Justice  Moore  in  the  latter  case  says:  '*The 
intention  of  the  parties  at  the  time  an  agreement  is 
consummated  to  execute  a  deed  determines  whether  or 
not  title  to  property  was  to  be  irrevocably  transferred, 
or  the  conveyance,  though  absolute,  was  to  operate  as 
security  for  the  payment  of  a  debt" 
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It  is  said  in  Elliott  v.  Bozorth,  52  Or.  396  (97  Pac, 
632) :  **The  intent  must  be  sought  in  the  circumstances 
surrounding  the  transaction,  the  pecuniary  relations  of 
the  parties,  their  previous  negotiations,  and  their  acts 
and  declarations  contemporaneous  with  the  making  of 
the  deed.  Their  subsequejjt  acts  and  admissions  re- 
specting the  subject  matter  of  the  contract,  while 
material  and  relevant,  are  to  be  considered  rather  as 
evidence  or  corroborative  of  a  previously  existing  in- 
tent shown  to  exist. '^ 

All  the  most  material  evidence  in  this  case  is  in  writ- 
ing in  the  deeds  and  correspondence.  The  principal 
parties  resided  far  apart,  and  the  transaction  was  ac- 
complished by  mail 

In  the  light  of  the  law  above  stated  we  find  that  the 
deed  of  November  28,  1904,  is  an  absolute  deed  and 
recites  that  the  seven  heirs  have  agreed  to  release  the 
said  R.  Edgar  Beall  from  their  respective  claims,  upon 
the  execution  of  his  conveyance,  showing  a  satisfaction 
of  the  debt  Subsequent  letters  prior  to  1909  show  that 
he  considered  the  debt  satisfied.  There  is  no  evidence 
that  at  the  time  of  the  transaction  there  was  any  con- 
dition, agreement  or  understanding  that  the  deed  was 
to  operate  as  security  only.  To  give  that  effect  to  the 
deed,  the  burden  is  on  the  plaintiff  to  show  by  clear 
and  satisfactory  evidence  such  intention  at  that  time. 
We  are  satisfied  from  the  evidence  that  there  was  no 
agreement  nor  understanding  that  the  deed  was  in- 
tended as  a  mortgage  or  security  for  a  debt  It  no- 
where appears  that  the  property  was  considered  worth 
the  amount  of  plaintiff's  debt  to  the  estate  until  in  July, 
1909.  The  heirs  were  willing  to  accept  $50  each  for 
their  interest,  and  plaintiff  advised  them  to  accept  it 
The  time  to  redeem  from  the  tax  sales  had  about  ex- 
pired, and  the  estate's  interest  in  the  property  was  of 
doubtful  value.    The  idea  of  claiming  that  the  deed  was 
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intended  as  a  mortgage  and  still  subject  to  redemption 
by  the  plaintiff  evidently  did  not  occur  to  him  until 
after  July,  1909,  when  its  market  value  appeared  to  be 
good.  The  effect  of  these  deeds  is  that  he  transferred 
all  his  right,  title  and  interest  to  the  seven  heirs,  in- 
cluding his  right  to  redeem  John  W.  BealPs  one-ninth 
interest  and  his  own  one  ninth,  as  well  as  the  seven- 
ninths  interest  of  the  other  heirs.  The  seven  heirs 
owned  the  whole  title  to  the  land,  except  John  W. 
Beall's  one  ninth,  and  the  deed  by  the  seven  heirs  to 
John  W.  Beall  vested  in  him  the  whole  title  to  the  tract 
in  fee  simple  as  against  plaintiff,  and  plaintiff  has  no 
equity  of  redemption  therein,  and  is  not  entitled  to  the 
relief  prayed  for. 

The  decree  of  the  Circuit  Court  is  reversed  and  the 
suit  is  dismissed.  Reversed  :  Suit  Dismissed. 

Mr.  Chief  Justice  McBridb,  Mb.  Justice  Bean  and 
Mb.  Justice  McNaby  concur. 


Argaed  September  11,  decided  September  30,  1913. 

JACKSON  V.  JACKSON. 

(135  Pac.  201.) 

WlUfl — Fonn  of  Ikistmment— Warranty  Deed. 

1.  A  warranty  deed  in  regular  form  and  executed  as  sneli  but 
placed  in  escrow  to  be  deliyered  after  the  grantor's  death  upon  certain 
conditions  cannot  be  treated  as  a  will,  especially  where  the  testatrix 
expressly  stated  that  she  did  not  desire  to  make  a  will. 

[As  to  what  instruments  are  testamentary,  see  note  in  89  Am. 
St.  Bep.  486.] 

EscrowB — IMirery  to  Depositary — Tfmo  Wlien  DeUvery  Takes  Effect 

2.  Where  the  owner  of  land,  who  had  been  living  thereon  with 
her  son,  executed  a  warranty  deed  for  the  express  purpose  of  assuring 
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him  that  he  would  become  the  owner  thereof  upon  her  death,  in  order 
that  he  might  make  needed  repairs,  and  gave  the  deed  to  him  to  be 
placed  in  escrow  until  after  her  death  and  after  he  should  make  cer- 
tain payments  to  her  other  childrea  which  equaled  the  consideration 
expressed  in  the  deed,  the  deed  was  not  delivered  to  the  son  at  that 
time,  but  upon  his  tendering  the  payments  after  her  death  he  became 
entitled  thereto,  and  the  delivery  then  related  back  to  th'e  date  of  the 
deed. 

£BcrowB— Belatlon  Back  of  DellTery— Balmeqaont  Deatli  of  Grantor. 
3.     The  fact  that  the  payments  upon  which  thq  delivery  was  condi- 
tioned were  not  made  until  after  the  death  of  the  grantor  does  not 
vitiate  the  conveyance. 

[As  to  the  law  of  escrows,  see  note  in  130  Am.  St.>Rep.  910.] 

From  Marion :  Willum  Galloway,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Ramsey. 

Tliis  is  a  suit  by  Clarence  Jackson  against  George 
W.  Jackson,  William  A.  Jackson,  Joseph  Jackson, 
Lavina  Jones,  John  B.  Jackson,  Susan  M.  Harris, 
Andrew  White,  Estella  Jackson,  William  A.  Jackson, 
as  administrator  of  the  estate  of  Mary  Jackson,  de- 
ceased, and  the  Bank  of  Woodbum  and  J.  M.  Poorman, 
cashier  of  the  Bank  of  Woodburn,  to  determine  an  ad- 
verse claim  to  the  north  half  of  the  donation  claim  of 
Andrew  Jackson  and  his  wife,  Mary  Jackson,  situated 
in  Clackamas  County,  Oregon,  and  more  particularly 
described  in  the  complaint,  containing  160  acres,  and 
to  require  the  defendants  the  Bank  of  Woodbum  and 
J.  M.  Poorman  to  deliver  to  the  plaintiff  the  deed  of 
conveyance  in  their  possession,  claimed  to  belong  to 
the  plaintiff,  etc.  The  court  below  rendered  a  decree 
for  the  plaintiff.  Apfibmbd. 

For  appellants  there  was  a  brief,  with  oral  argu- 
ments by  Carson  <&  Brown. 

For  respondent  there  was  a  brief,  with  oral  argu- 
ments by  Mr.  Samuel  T.  Richardson  and  Mr.  Grant  B. 
Dimick. 
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Mb.  Justice  Ramsey  delivered  the  opinion  of  the 
court 

This  is  a  suit  in  equity  to  determine  an  adverse  claim 
to  the  north  half  of  the  donation  land  claim  of  Andrew 
Jackson  and  Mary  Jackson,  in  Clackamas  County,  Ore- 
gon, containing  160  acres,  and  to  require  the  defendants 
to  set  forth  their  adverse  claim  to  said  real  property, 
and  to  require  the  bank  defendant  and  its  cashier,  J. 
M.  Poorman,  to  deliver  to  the  plaintiff  a  deed  to  said 
premises  in  their  possession,  and  for  general  relief. 
The  Bank  of  Woodbum  and  J.  M.  Poorman,  defend- 
ants, did  not  appeal. 

On  the  23d  day  of  December,  1908,  and  for  many 
years  prior  to  that  date,  Mary  Jackson  was  the  owner 
in  fee  of  160  acres  of  land  above  described.  She  was 
the  widow  of  Andrew  Jackson,  deceased.  Her  hus- 
band, Andrew  Jackson,  died  in  April,  1874.  Mary 
Jackson  died  on  April  24, 1911.  The  plaintiff  and  most 
of  the  defendants  are  heirs  of  said  Mary  Jackson. 

The  plaintiff  on  the  23d  day  of  December,  1908,  and 
for  about  20  years  prior  to  that  date,  resided  with  said 
Mary  Jackson  in  her  house  on  said  premises  and,  at 
her  request,  took  care  of  and  supported  her,  and  re- 
ceived the  income  of  said  land  and  paid  the  taxes 
thereon.  Only  about  50  acres  of  said  land  was  in  cul- 
tivation, and,  according  to  the  evidence  of  one  of  the 
defendants,  said  land  was  worth  $10,000.  The  im- 
provements thereon  were  very  poor  on  December  23, 
1908.    Mary  Jackson  died  intestate. 

On  the  23d  day  of  December,  1908,  said  Mary  Jack- 
son made  and  executed  to  the  plaintiff,  for  the  ex- 
pressed consideration  of  $2,000,  a  good  and  suflScient 
warranty  deed^  purporting  to  convey  to  the  plaintiff 
and  his  heirs  in  fee  the  real  property  above  described. 
A  copy  of  said  deed  is  set  forth  in  the  complaint.  Said 
deed  was  subscribed  and  sealed  by  said  Mary  Jackson, 
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and  two  witnesses  attested  the  same,  and  she  acknowl- 
edged said  deed  before  J.  W.  Hobart,  a  notary  public, 
and  he  appended  thereto  his  certificate  of  acknowledg- 
ment in  due  form  under  seal.  Said  deed  was  on  its 
face,  in  all  respects,  a  perfect  deed  of  conveyance  and 
contained  no  conditions. 

Mary  Jackson  was  at  the  time  that  she  made  said 
deed  85  years  old,  but  the  undisputed  evidence  shows 
that  she  was  in  the  full  possession  of  her  mental  powers 
and  in  good  condition  physically  for  one  of  her  years. 
There  is  no  claim  that  she  was  not  competent  to  make 
a  valid  deed  or  that  the  execution  of  said  deed  was 
obtained  by  fraud  or  undue  influence.  Said  deed  was 
witnessed  by  J.  W.  Hobart  and  Mrs.  F.  J.  Skelton. 
Another  paper  and  a  lease  executed  by  Mary  Jackson 
on  the  day  she  made  said  deed  and  referred  to  below 
were  attested  by  the  same  persons.  Said  deed  and  said 
other  papers  are  dated  December  23,  1908.  Each  of 
them  was  written  by  J.  W.  Hobart,  notary  public,  for 
Mary  Jackson,  who  duly  executed  each  of  them.  At 
the  time  said  deed  was  executed  said  Mary  Jackson 
executed  also  a  letter  of  instructions,  of  which  the  fol- 
lowing is  a  copy,  to  wit: 

*'Marquam,  Oregon,  Dec.  23, 1908. 
**To  J.  M.  Poorman,  Cashier  of  The  Bank  of  Wood- 
bum — 

**Dear  Sir:  You  are  hereby  instructed  to  hold  the 
inclosed  deed  from  myself  to  Clarence  Jackson  until 
ninety  (90)  days  after  my  death  and  until  Clarence 
Jackson  grantee  named  in  said  deed  pays,  or  causes  to 
be  paid,  to  the  persons  named,  the  sum  of  money  set 
opposite  the  following  named  persons*  names,  viz.: 

Joseph  Jackson $700  00 

William  Jackson 300  00 

George  Jackson  300  00 

Susan  M.  Harris 300  00 

Andrew  White  (heir  of  Malissa  White) 300  00 

Estella  Jackson  (heir  of  James  M.  Jackson) . .  100  00 
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**  Whereupon  you  are  instructed  to  deliver  the  in- 
closed deed  to  the  said  Clarence  Jackson  or  his  lawful 
authorized  agent. 
''Dated  at  Marquam,  Or.,  this  23d  day  of  Dec,  1908. 
*' Witness:  her 

''Mbs.  F.  J.  Skelton.  Maby    X    Jagksok. 

* '  J.  W.  Hob ABT.  mark ' ' 

After  said  deed  was  so  executed  on  said  23d  day  of 
December,  1908,  Mary  Jackson  handed  said  deed  to 
the  grantee  therein,  the  plaintiff,  and  also  said  paper 
set  out,  supra,  and  instructed  him  to  carry  said  deed 
and  said  letter  of  instructions  to  J.  M.  Poorman,  cash' 
ier  of  the  Woodbum  Bank,  and  deliver  them  to  him, 
and  the  plaintiff  delivered  said  deed  and  said  letter  to 
said  J.  M.  Poorman  as  directed.  J.  M.  Poorman  re- 
ceived said  letter  and  said  deed  from  the  plaintiff  and 
retained  said  deed  in  his  possession  until  the  evidence 
in  this  case  was  taken,  and  then  delivered  it  to  the  re- 
porter, and  it  is  plaintiff 's  Exhibit  No.  1  of  the  evidence. 
After  said  deed  was  made  as  stated,  supra,  but  about 
the  same  time,  the  plaintiff's  wife  consulted  the  notary, 
J.  W.  Hobart,  privately  concerning  said  deed  and 
appeared  not  to  be  fully  satisfied  with  it  because  she 
thought  that,  if  the  plaintiff  should  die  before  the  death 
of  Mary  Jackson,  she  would  be  badly  situated  with 
reference  to  the  land.  For  the  purpose  of  satisfying 
the  plaintiff's  wife,  and  not  as  a  part  of  the  business 
of  making  the  deed,  and  as  an  after-consideration,  Mr. 
Hobart  wrote  a  lease  of  said  premises  to  the  plaintiff 
for  a  term  of  ten  years. 

J.  W.  Hobart  testified  that,  before  writing  said  deed, 
he  talked  the  matter  over  with  Mary  Jackson,  and  that 
she  told  him  what  she  wanted  to  do,  and  that  she 
wanted  the  plaintiff  to  have  the  land  described  in  the 
deed  and  wanted  him  to  pay  the  sums  mentioned  in  the 
letter  to  J.  M.  Poorman.    She  told  Mr.  Hobart  that  she 
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wanted  to  place  the  land  in  such  a  condition  that  she 
would  have  a  home  during  her  life,  and  at  the  same 
time  she  wanted  to  place  it  in  such  a  shape  that  her  son 
Clarence,  the  plaintiff,  could  go  ahead  and  spend  money 
in  improvements,  so  that  he  could  have  assurance  that 
he  would  in  after  years  reap  the  benefits  of  it  himself. 
She  said  that  the  improvements  were  very  poor  and 
needed  to  be  fixed  up,  and  that  it  was  nothing  more 
than  right  that  he  should  have  assurance  in  regard  to 
the  matter.  She  told  Mr.  Hobart  that  she  did  not 
want  to  make  a  will,  because  in  that  case  the  plaintiff 
would  have  no  assurance,  and  that  the  will  would  not 
be  operative  until  it  should  be  probated.  Mr.  Hobart 
says  that  he  told  her  that  there  were  two  ways  in  which 
she  might  effect  what  she  desired.  One  was  to  give  the 
deed  to  him  and  let  it  be  recorded  and  take  a  life  lease, 
or  she  could  make  a  deed  to  him  and  place  it  in  the  hands 
of  some  disinterested  person,  so  that  it  could  not  be 
recorded,  and  be  kept  for  safekeeping,  and  then  he 
could  go  ahead  with  the  improvements  with  some 
assurance,  and  after  her  death  the  deed  could  be 
recorded.  She  spoke  of  not  wanting  to  make  the  mat- 
ter public  and  gave  her  reason  therefor.  She  then 
said  that  she  wanted  to  make  a  provision  in  regard  to 
the  payment  of  certain  sums  of  other  children  by  the 
plaintiff  and  stated  her  reasons  in  detail. 

Mr.  Hobart  prepared  the  deed  and  the  letter  of  in- 
struction^  to  Mr.  Poorman,  at  the  request  of  Mrs. 
Jackson,  and  read  them  to  her,  and  told  her  that  he 
wanted  her  to  understand  distinctly  that  after  she  had 
signed  the  deed  and  the  letter  of  instructions  and  they 
were  delivered  to  Mr.  Poorman  she  could  not  get  them 
back  unless  Clarence  should  consent,  and  that  Clarence 
could  not  get  them  without  her  consent,  and  she  said, 
*'That  is  all  right;  that  is  just  the  way  I  want  it'^;  and 
she  signed  the  papers  and  said,  *'She  didn't  want  it 
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any  other  way;  it  just  suited  her.'*  Mr.  Hobart  says 
that  after  the  deed  was  executed  she  handed  it  to  the 
plaintiff,  and  handed  him  also  the  letter  of  instructions. 
Mr.  Hobart  says  that  the  lease  had  nothing  to  do  with 
the  making  of  the  deed,  and  that  it  was  a  transaction 
of  itself. 

Mrs.  F.  J.  Skelton,  a  witness  to  the  deed  and  the 
other  papers,  was  present  when  Mr.  Hobart  read  them 
to  Mary  Jackson  and  when  he  told  her  that,  if  she 
signed  them,  she  would  never  be  able  to  get  them  back, 
and  she  says  (that  was,  Mrs.  Jackson  said),  '*She 
didn't  want  them  back.*' 

There  was  evidence  showing  that  the  plaintiff  had 
lived  with  his  mother  and  had  taken  care  of  her  for 
many  years.  There  was  evidence  also  tending  to  prove 
that,  when  Andrew  Jackson  died  39  years  ago,  there 
was  some  sort  of  agreement  among  the  older  children 
and  their  mother  that  the  older  children  should  pay 
their  father's  indebtedness,  amounting  to  about  $500, 
and  that  their  mother  would  not  dispose  of  the  land 
but  that  it  should  be  divided  among  the  children  at  her 
death.  Geo.  W.  Jackson  and  the  plaintiff  say  that  they 
never  knew  of  such  an  agreement.  If  there  was  such 
an  agreement,  it  probably  had  reference  to  the  lands 
of  which  their  father  died  seised  and  not  to  their 
mother's  land.  The  heirs  still  have  40  acres  of  land 
that  belonged  to  their  father's  estate.  Said  alleged 
contract  was  not  in  writing. 

1.  The  counsel  for  the  defendants  claim  that  the 
deed,  the  letter  of  instructions  to  Mr.  Poorman,  and 
the  lease  for  ten  years  should  be  construed  together, 
and  that  they  are  of  a  testamentary  character  and  in- 
valid either  as  a  will  or  as  a  deed  of  conveyance.  They 
certainly  would  not  be  valid  as  a  will,  as  they  were  not 
executed  as  a  will,  and  Mrs.  Jackson  expressly  stated 
that  she  did  not  want  to  make  a  will,  and  the  document 
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that  is  in  the  form  of  an  ordinary  warranty  deed  has 
none  of  the  elements  of  a  will. 

2.  The  counsel  for  the  defendants  state  their  defense 
in  the  following  words :  **  When  the  delivery  is  depend- 
ent not  only  upon  the  contingency  of  death  but  upon 
the  performance  of  conditions  such  as  the  payment  of 
certain  sums  of  money,  the  delivery  will  not  relate 
back,  and  the  deed  conveys  no  title  until  finally  deliv- 
ered. The  deed  does  not  take  effect  to  pass  title  at  the 
time  of  the  second  delivery '* — and  they  claim  also 
that  the  deed  was  not  to  take  effect  until  the  sums  of 
money  mentioned  in  the  instructions  to  Mr.  Poorman 
should  be  paid,  and  that  these  payments  were  not  made 
or  tendered  until  after  the  death  of  the  grantor,  and 
that  the  deed  could  not  take  effect  after  her  death. 

Taft  V.  Taft,  59  Mich.  185  (26  N.  W.  426,  60  Am. 
Bep.  291),  appears  to  support  the  contentions  of  the 
defendants,  but  the  great  weight  of  authority  is  against 
their  position.  Far  back  in  the  common  law  the  rule 
seems  to  have  been  settled  the  other  way. 

In  Ferryman's  Case,  3  Coke,  pt.  5,  p.  85,  it  is  said: 

**As  if  a  man  delivers  a  writing  as  an  escrow  to  be 
his  deed  on  certain  conditions  to  be  performed,  and 
afterward  the  obligor  or  obligee  dies,  and  afterward 
the  condition  is  performed,  the  deed  is  good,  for  there 
was  traditio  incohata  in  the  lifetime  of  the  parties." 

In  Sheppard's  Touchstone,  page  59,  speaking  of  the 
delivery  of  a  deed  in  escrow  to  be  delivered  to  the 
grantee  on  the  performance  of  stated  conditions,  the 
author  says  inter  alia: 

*'He  therefore  (that  is,  trusted  with  the  keeping  and 
delivery  of  such  a  writing)  ought  not  to  deliver  it  be- 
fore the  conditions  be  performed ;  and  when  the  condi- 
tions be  performed  he  ought  not  to  keep  it,  for  it  may 
be  a  question  whether  the  deed  be  perfect  before  he 
hath  delivered  it  over  to  the  party,  according  to  the 
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authority  given :  Coke,  5,  84,  3,  36.  Howbeit,  it  seems 
the  delivery  is  good,  for  it  is  said  in  this  case  (in  Coke's 
reports)  that  if  either  of  the  parties  to  the  deed  die 
before  the  conditions  be  performed,  and  the  conditions 
he  performed  afterward,  the  deed  is  good,  for  there 
was  traditio  incohata  in  the  lifetime  of  the  parties.  *  * 
By  the  performance  of  the  conditions,  it  taketh  its 
effect  by  the  first  delivery  without  any  new  or  second 
delivery,  and  the  second  delivery  is  but  the  execution 
and  consummation  of  the  first  delivery.  *' 

Chancellor  Kent,  on  page  454  of  volume  4  of  his 
Commentaries,  says : 

'*It  may  be  delivered  to  a  stranger,  as  an  escrow ^ 
which  means  a  conditional  delivery  to  the  stranger,  to 
be  kept  by  him  until  certain  conditions  be  performed, 
and  then  to  be  delivered  over  to  the  grantee.  Until 
the  condition  be  performed  and  the  deed  delivered  over, 
the  estate  does  not  pass  but  remains  in  the  grantor. 
Generally  an  escrow  takes  effect  from  the  second  deliv- 
ery and  is  to  be  considered  to  be  the  deed  of  the  party 
from  that  time;  hut  this  general  rule  does  not  apply 
when  justice  requires  a  resort  to  fiction.  The  relation 
back  to  the  first  delivery,  so  as  to  give  the  deed  effect 
from  that  time,  is  allowed  in  cases  of  necessity  to  avoid 
injury  to  the  operation  of  the  deed  from  events  happen- 
ing between  the  first  and  second  delivery." 

In  Wheelright  v.  Wheelright,  2  Mass.  454  (3  Am. 
Dec.  66),  Mr.  Chief  Justice  Pabsons  says: 

*' Lessor  makes  a  lease  by  deed  and  delivers  it  as  an 
escrow,  to  be  delivered  over  on  condition  performed, 
before  which  lessor  dies,  and  after  it  is  delivered  over 
on  condition  performed;  the  lease  shall  be  the  deed  of 
the  lessor  from  the  first  delivery.  There  is  also  a 
strong  exception  in  5  Coke,  85.  If  a  man  deliver  a  bond 
as  an  escrow,  to  be  delivered  on  condition  performed, 
before  which  the  obligor  or  obligee  dies,  and  the  condi- 
tion is  after  performed,  here  there  could  be  no  second 
delivery,  *  *  although  it  was  only  incohata;  but  it 
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shall  be  deemed  consmnmate  by  the  performance  of  the 
condition/' 

In  Buggies  v.  Lamson,  13  Johns.  (N.  Y.)  286  (7  Am. 
Dec.  375),  the  court  says: 

*'It  is  a  well-settled  rule  with  respect  to  an  escrow 
that  if  either  of  the  parties  die  before  the  condition  is 
performed,  and  afterward  the  condition  is  performed, 
the  deed  is  good  and  will  take  effect  from  the  first  de- 
livery.'* 

In  Dettmer  v.  Behrens,  106  Iowa,  587  (76  N.  W.  853, 
68  Am.  St.  Rep.  326),  the  court  says : 

*'We  have,  then,  an  agreement  for  the  sale  of  the 
house  and  lot  at  a  fair  valuation,  with  the  greater  part 
of  the  consideration  paid  during  life,  according  to  the 
contract,  and  the  deed  to  be  delivered  to  the  grantee 
after  death  of  the  grantor  upon  the  payment  of  the 
remainder  of  the  purchase  price  to  the  executor  of  the 
grantor's  estate.  In  our  view  of  the  case,  it  is  not  ma- 
terial whether  the  deed  be  regarded  as  testamentary 
in  character,  *  *  or  the  deposit  with  the  will  under  the 
control  of  the  executor  named  in  the  nature  of  an 
escrow,  as  urged  by  appellant.  In  either  event  Beh- 
rens had  the  right  to  have  the  deed  turned  over  to  him 
upon  the  performance  of  the  condition.  *  *  The  rule  is 
well  settled  that  the  death  of  a  grantor  will  not  prevent 
the  delivery  of  a  deed  if  the  condition  under  which  it 
is  held  by  a  third  person  has  been  complied  with.  *  * 
The  deed  when  given  related  back  to  the  time  it  was 
deposited  with  Stoevener  (the  scrivener)  and  the  title 
became  perfect  in  Behrens." 

In  Stewart  v.  Wills,  137  Iowa,  17,  18  (114  S.  E.  548), 
the  facts  were  that  Mrs.  Stewart  made  a  deed  to  her 
children  of  real  property  for  a  stated  consideration  of 
$2,000  and  left  it  with  a  notary  public  to  be  delivered, 
as  was  supposed,  after  her  death.  In  the  deed  she 
reserved  a  life  estate  in  herself  and  stated  in  the  deed 
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that,  before  the  grantees  should  enter  upon  the  posses- 
sion or  control  of  the  property,  they  should  pay  cer- 
tain sums  of  money  to  persons  named  in  the  deed. 
The  grantor  died  before  the  delivery  of  the  deeds  to 
the  grantees,  and  the  court  said:  ''If  she  left  the  deed 
with  the  notary  to  be  delivered  after  her  death  to  the 
grantees  named  therein,  it  was  a  suflBcient  delivery/* 

In  Stockwell  v.  Shalit,  204  Mass.  273  (90  N.  E.  571), 
the  court  says : 

''It  was  the  intention  of  the  grantor  that  the  scriv- 
ener, to  whom  he  gave  instructions  accordingly,  should 
take  and  retain  possession  (of  the  deed)  until  the 
grantor's  death,  when  the  deed  was  to  be  delivered  to 
the  grantee  upon  payment  by  him  of  the  expenses  of 
preparing  the  instrument.  The  directions  having  been 
followed  and  the  payment  made,  there  was  an  accept- 
ance by  the  grantee,  and  the  estate  vested  from  the  time 
of  the  execution  of  the  deed." 

In  Gammon  v.  Bunnell,  22  Utah,  427  (64  Pac.  959), 
the  court  says : 

"The  delivery  of  this  deed  in  escrow  rendered  it 
absolute  when  the  condition  upon  which  it  was  made 
was  fulfilled.  The  evident  intention  of  the  parties 
was  that  if  within  a  reasonable  time  after  the  death  of 
the  grantors  the  plaintiff  should  pay  to  Martha  Ann 
Gammon  Roberts  $300,  evidenced  by  her  receipt,  then 
the  deed  was  to  be  delivered  to  the  plaintiff.  *  *  The 
object  of  the  delivery  in  escrow  was  to  secure  the  pay- 
ment of  the  price  to  Mrs.  Roberts.  When  that  was  paid, 
or  offered  to  be  paid,  and  refused,  the  plaintiff  had  a 
right  to  the  deed.  *  *  The  intention  was  that  it  should 
be  the  deed  of  the  grantee  when  the  condition  was  com- 
plied with,  and  when  complied  with  it  would  take  effect 
from  its  first  delivery.'^  See,  also,  on  this  point:  HU- 
gar  v.  Miller,  42  Or.  552  (72  Pac.  319) ;  Bostwick  v.  Mc- 
Evoy,  62  Gal.  499;  Stone  v.  Duvall,  77  111.  480;  1  Delv- 
lin,  Deeds  (3  ed.),  328;  Undley  v.  Groff,  37  Minn.  338 
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(34  N.  W.  26) ;  Craddock  v.  Barnes,  142  N.  C.  89  (54 
S.  E.  1003). 

At  the  time  that  the  deed  was  signed,  the  grantor 
agreed  that  she  would  convey  to  the  plaintiff  the  land 
in  question,  and  the  plaintiff  agreed  that,  in  considera- 
tion thereof,  he  would  pay  $2,000  as  follows:  To  Jos- 
eph Jackson,  $700;  to  William  Jackson,  $300;  to 
George  Jackson,  $300;  to  Susan  M.  Harris,  $300;  to 
Andrew  White,  $300;  and  to  Estella  Jackson,  $100. 
These  sums  aggregate  $2,000,  the  amount  of  the  con- 
sideration expressed  in  the  deed.  In  the  letter  of  in- 
structions to  J.  M.  Poorman,  he  was  directed  to  hold 
the  deed,  placed  in  his  custody,  until  90  days  after  the 
death  of  the  grantor  and  until  after  Clarence  Jackson, 
the  grantee,  should  pay,  or  cause  to  be  paid,  to  the 
persons  named,  supra,  the  amounts  above  stated. 
This  letter  of  instructions  was  agreed  to  by  the  grantor 
and  the  grantee,  and  they  were  informed  by  the  scriv- 
ener that,  if  these  papers  were  signed  and  placed  in  the 
custody  of  Mr.  Poorman,  the  arrangement  was  irrev- 
ocable, excepting  by  the  agreement  of  both  parties. 
Both  parties  assented  thereto,  and  the  grantor  said 
that  that  was  the  way  she  wanted  the  matter  arranged. 
All  the  evidence  on  that  point  shows  that  the  buildings 
on  the  premises  were  very  much  in  need  of  repairs, 
and  that  the  plaintiff  was  not  willing  to  make  the 
needed  improvements  unless  he  should  have  proper 
assurance  that  the  land  was  to  be  his.  The  grantor 
told  the  scrivener  that  she  did  not  want  to  make  a  will 
because  it  would  not  be  operative  until  it  should  be 
probated.  She  wanted  to  fix  the  business  in  hand  so 
that  her  son  would  be  assured  that  he  was  to  have  the 
land  and  so  that  he  would  make  the  contemplated  im- 
provements on  the  premises.  This  was  her  intention, 
as  shown  by  the  evidence.    The  deed  was  executed  by 
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her  and  by  her  handed  to  the  grantee,  and  he  took  the 
deed  and  the  letter  of  instructions  and  placed  then^  in 
the  custody  of  Mr.  Poorman.  It  is  claimed  by  counsel 
for  the  plaintiff  that,  when  she  handed  the  deed  to  her 
son,  she  did  it  with  the  intention  of  delivering  it  to 
him,  and  that  it  at  once  vested  the  title  in  him,  and  that 
the  papers  were  deposited  with  Mr.  Poorman  merely 
as  security  that  the  grantee  would  pay  the  sums  of 
money  agreed  upon,  but  we  take  a  somewhat  different 
view  of  the  matter. 

3.  The  plaintiff,  after  the  death  of  the  grantor,  ten- 
dered to  the  persons  named  in  the  instructions  to  Mr. 
Poorman  the  amounts  that  they  were  respectively  en- 
titled to  and  demanded  the  possession  of  said  deed. 
According  to  the  great  weight  of  authority,  as  soon  as 
the  plaintiff  paid  or  tendered  the  money  to  the  persons 
named  in  the  instructions,  he  became  entitled  to  the 
delivery  of  the  deed,  and,  as  equity  regards  that  as 
done  which  ought  to  have  been  done,  we  will  consider 
the  plaintiff's  rights  to  be  the  same  as  they  would  have 
been  if  the  money  tendered  to  the  persons  named, 
supra,  had  been  accepted  by  them  and  the  deed  had 
been  delivered  to  him  by  Mr.  Poorman.  When  the 
deed  and  letter  of  instructions  were  placed  by  the  par- 
ties in  the  custody  of  Mr.  J.  M.  Poorman,  that  consti- 
tuted a  conditional  delivery  of  the  deed,  and,  when  the 
grantee  complied  with  the  conditions  of  that  delivery 
by  paying  or  tendering  to  said  persons  the  sums  of 
money  specified  in  said  instructions,  he  became  entitled 
to  a  delivery  of  said  deed  to  him,  and  on  the  second 
delivery  of  said  deed  he  became  vested  with  the  title 
in  fee  of  said  real  property,  and  said  second  delivery 
of  said  deed  related  back  to  the  date  that  said  deed  was 
placed  in  the  custody  of  J.  M.  Poorman,  and  the  grantee 
became  the  owner  in  fee  of  said  premises  as  of  that 
date.    The  fact  that  said  payments  were  made  after 
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the  death  of  the  grantor  does  not  vitiate  said  convey- 
ance. 

We  hold  that  the  plaintiff  is  entitled  to  the  posses- 
sion of  said  deed  of  conveyance,  and  that  he  is  the 
owner  in  fee  simple  of  the  real  premises  described  in 
said  deed  and  in  the  complaint,  and  that  neither  of  the 
defendants  has  any  interest  in  or  title  to  any  part  of 
said  premises. 

The  decree  of  the  court  below  is  affirmed. 

Affibmbd. 

Mr.  Chief  Justice  McBridb,  Mb.  Justice  Moore  and 
Mb.  Justice  Burnett  concur. 


Submitted  on  briefs  September  22,  deeided  September  30,  1913. 

EAST  MARSHFIELD  LAND  CO.  v.  WERLEY. 

(135  Pac.  315.) 

Exacntlon — ^Bestralnlng  Sale  on  Execution — Poasesalon. 

1.  Section  516,  L.  O.  L.,  provides  that  any  person,  claiming  an 
interest  in  real  property  not  in  actual  possession  of  another,  may 
maintain  a  suit  against  another  who  claims  an  interest  or  estate 
therein  adverse  to  him  to  determine  such  conflicting  or  adverse  claims, 
interest,  or  estate.  Heldj  that,  where  complainant  sued  to  restrain 
the  sale  of  certain  real  property  levied  on  under  a  judgment  against 
another,  and  it  was  conceded  that  plaintiff  was  the  owner  of  the 
land  in  question,  but  the  answer  denied  that  it  was  included  in  the 
property  levied  on,  complainant  was  entitled  to  maintain  the  suit 
without  averring  possession  of  the  premises. 

Boondaries— Flat— CiAtents— Evidence. 

2.  Evidence  held  to  warrant  a  finding  that  lot  12,  in  block  28  in 
the  townsite  of  East  Marshfield  was  included  in  property  levied  on 
aa  the  property  of  another  than  complainant,  and  described  by  metes 
and  bounds. 

From  Coos :  John  S.  Coke,  Judge. 
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En  Banc.    Statement  by  Mr.  Justice  Mooeb. 

This  is  a  suit  by  the  East  Marshfield  Land  Com- 
pany, a  corporation,  against  A.  A.  Werley,  Geo.  Wat- 
kins  and  W.  W.  Gage,  sheriff  of  Coos  County,  Oregon, 
to  enjoin  the  sale  of  real  property  on  execution.  The 
facts  are  that  the  plaintiff,  a  corporation,  secured  by 
mesne  conveyances  from  the  defendant  A.  A.  Werley 
the  legal  title  to  lot  12,  block  28,  in  the  townsite  of  East 
Marshfield.  Thereafter  Werley  caused  an  execution 
to  be  issued  on  a  judgment  which  he  had  obtained 
against  the  Coos  Bay  Land  Company,  a  corporation, 
and  pursuant  to  that  writ  the  defendant  W.  W.  Gage, 
as  sheriff  of  Coos  County,  levied  upon  real  property  in 
that  town  site,  which  he  described  by  metes  and  bounds, 
and  advertised  to  sell  such  premises.  Thereupon  this 
suit  was  instituted ,  the  complaint  setting  forth  in  de- 
tail the  facts  hereinbefore  stated,  and  averring  that 
the  land  levied  upon  embraced  the  lot  in  question,  and 
that,  if  a  sale  thereof  were  permitted,  it  would  cast  a 
cloud  on  plaintiff's  title  to  its  damage. 

The  answer  admits  that  plaintiff  is  the  owner  of  the 
lot  referred  to  but  denies  that  such  land  is  included 
within  the  real  property  levied  upon,  or  that  plaintiff 
has  any  interest  in  the  premises  described  by  metes 
and  bounds,  or  that  it  did  not  have  a  plain,  speedy,  and 
adequate  remedy  at  law.  Submitted  on  briefs  without 
argument  under  the  proviso  of  Rule  18  of  the  Supreme 
Court:  56  Or.  622  (117  Pac.  xi).  Affirmed. 

For  appellants  there  was  a  brief  by  Mr.  George 
Watkins. 

For  respondent  there  was  a  brief  by  Mr.  W.  U. 
Douglas^ 
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Mr.  Justice  Moore  delivered  the  opinion  of  the 
court. 

1.  It  is  contended  by  the  defendants*  counsel  that, 
since  the  plaintiff  did  not  allege  that  it  was  in  posses- 
sion of  lot  12,  block  28,  of  the  town  site  of  East  Marsh- 
field,  or  aver  that  no  person  was  in  possession  thereof, 
the  complaint  failed  to  state  facts  sufficient  to  consti- 
tute a  cause  of  suit,  and,  this  being  so,  an  error  was 
committed  in  enjoining  the  sale  of  the  real  property 
levied  upon. 

It  is  argued  in  support  of  the  principle  insisted  upon 
that  this  suit  is  governed  by  the  provisions  of  Section 
516,  L.  0.  L.  That  enactment  reads:  **Any  person 
claiming  an  interest  or  estate  in  real  estate  not  in  the 
actual  possession  of  another  may  maintain  a  suit  in 
equity  against  another  who  claims  an  interest  or  es- 
tate therein  adverse  to  him,  for  the  purpose  of  deter- 
mining such  conflicting  or  adverse  claims,  interests,  or 
estate.'*  The  statute  originally  required  the  plaintiff 
or  his  tenant  to  be  in  possession  of  real  property  as  a 
condition  precedent  to  the  right  to  maintain  a  suit  to 
determine  an  adverse  claim  to  the  land:  Hill's  Ann. 
Laws  Or.,  §  504.  This  provision  was  amended  Febru- 
ary 22,  1909,  so  that  the  enlarged  right  now  reads  as 
hereinbefore  quoted.  Prior  to  that  alteration  the  rule 
had  been  that,  if  an  adverse  claim  were  asserted  to 
real  property,  to  which  the  plaintiff  held  the  legal  title, 
and  of  which  premises  he  was  in  the  lawful  possession, 
his  occupation  of  the  land  precluded  him  from  main- 
taining an  action  in  ejectment,  and,  since  there  can  be 
no  wrong  without  a  remedy,  recourse  to  a  court  of 
equity  was  essential  in  order  to  determine  the  defend-  i 
ant's  hostile  declaration  of  estate  or  interest:  Tiche-  \ 
nor  V.  Knapp,  6  Or.  205;  O'Hara  v.  Parker,  27  Or.  156  ' 
(39  Pac.  1004).  Where,  however,  the  holder  of  the 
legal  title  was  out  of  possession,  and  his  right  to  the 
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premises  was  denied  by  the  defendant,  his  remedy  was 
by  an  action  of  ejectment,  and  he  could  not  maintain 
a  suit  in  equity  to  determine  an  adverse  claim :  Edgar 
V.  Edgar,  26  Or.  65  (37  Pac.  73).  A  suit  to  determine 
an  adverse  claim  to  real  property  and  a  suit  to  remove 
a  cloud  to  the  title  to  land  are  necessarily  dissimilar: 
O'Hara  v.  Parker,  27  Or.  156  (39  Pac,  1004).  In  re- 
spect to  the  latter  suit,  it  has  been  held  that  a  court  of 
equity,  in  the  absence  of  an  averment  of  the  possession 
of  property  by  the  plaintiff,  has  jurisdiction  of  the 
subject  matter,  and  may  enjoin  the  clouding  of  the  title, 
when  such  title  is  not  disputed :  Coolidge  v.  Forward, 
11  Or.  118  (2  Pac.  292).  In  reaching  that  conclusion, 
Mr.  Chief  Justice  Watson,  referring  to  the  original 
enactment,  which  as  amended  now  appears  as  Section 
516,  L.  0.  L.,  says:  ''But  the  adoption  of  such  statu- 
tory provisions  as  Section  500  has  never  been  sup- 
posed to  have  any  effect  upon  the  chancery  jurisdiction 
as  to  cases  not  within  the  scope  of  their  operation. 
Their  purpose  is  to  enlarge,  not  to  impair,  the  ordinary 
jurisdiction.  We  have  therefore  to  determine  whether 
the  suit  is  sustainable  upon  common-law  principles  in 
view  of  the  facts  alleged  in  the  complaint.  We  shall 
assume  that  constructive  possession,  which  is  all  the 
complaint  shows  in  this  case,  is  sufficient,  so  far  as 
possession  is  concerned,  to  enable  a  plaintiff  to  main- 
tain such  a  suit  at  common  law,  and  independently  of 
any  positive  legislation."  In  that  case,  however,  the 
relief  sought  was  denied  on  the  ground  that  the  plain- 
tiff's title  was  disputed. 

In  the  suit  herein  it  is  conceded  that  plaintiff  is  the 
owner  of  the  land  in  question;  but  the  answer  denies 
that  it  is  included  within  the  real  property  levied  upon. 
In  order  to  prevent  a  threatened  cloud,  redress  by  in- 
junction can  be  had  only  in  a  court  of  equity,  in  which 
case  the  plaintiff  does  not  have  an  adequate  remedy 
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at  law,  and  for  that  reason  he  may  invoke  such  relief 
without  averring  possession  of  the  premises :  Kingsley 
V.  Kressly,  60  Or.  167,  176  (111  Pac.  385, 118  Pac.  678, 
Ann.  Gas.  1913E,  746) ;  Thompson  v.  Lynch,  29  Cal. 
189.     The  complaint  is  sufficient  in  this  particular. 

2.  The  remaining  question  is  whether  lot  12  in  block 
28  in  the  townsite  of  East  Marshfield  is  the  real  prop- 
erty levied  upon  under  the  execution  mentioned.  At 
the  trial  there  was  offered  in  evidence  a  photograph  of 
the  plat  of  that  town,  on  which  is  delineated  block  28. 
This  tract  has  lots  numbered  from  1  to  10,  inclusive, 
commencing  at  the  northeast  corner  of  the  blocks  and 
extending  west.  Lot  number  11  borders  lot  10  on  the 
west,  but  reaches  farther  north  than  any  the  lots  men- 
tioned. The  west  line  of  lot  number  11  runs  south  24 
degrees  west  to  a  point  due  west  of  the  south  line  of 
the  lots  first  mentioned.  The  south  part  of  that  block 
does  not  appear  to  have  been  platted.  At  the  southeast 
corner,  however,  is  a  small  tract  which  was  levied  upon 
under  the  execution,  which  premises  may  be  briefly  de- 
scribed as  commencing  at  the  northwest  corner  of  sec- 
tion 36,  township  25  south,  range  13  west  of  the  Willam- 
ette meridian;  thence  east^ along  the  section  line  to  the 
west  line  of  First  Street ;  thence  south  along  the  west 
line  of  that  street  to  the  north  line  of  C  Street ;  thence 
west  along  the  north  line  of  the  latter  street,  and  to  the 
section  line ;  thence  north  to  the  place  of  beginning.  This 
tract  is  numbered  on  the  photographic  copy  as  lot  12. 
It  lies  west  of  block  27,  from  which  it  is  separated  by 
First  Street,  and  extends  south  to  C  Street,  which 
forms  the  south  border  of  block  27.  We  think  the 
premises  thus  particularly  described  are  a  part  of 
block  28. 

M.  0.  Hawkins,  deputy  assessor  of  Coos  County, 
testified  that  he  made  a  list  of  the  property  of  that 
county  for  taxation,  and  omitted  therefrom  lot  12,  and 
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further  stated  that,  in  his  opinion,  the  figures  1  and  2 
forming  that  number  were  not  made  on  the  original 
plat  with  the  same  ink  nor  by  the  same  person  as  the 
other  figures,  and  that  he  could  not  say  that  the  figure 
12  was  not  on  the  plat  when  it  was  filed. 

R.  L.  Cavanaugh  testified  that  three  years  before  the 
trial  of  this  cause  he  made  a  copy  of  the  map  of  East 
Marshfield,  and  did  not  think  the  figure  12  in  block 
28  was  then  on  the  map.  He  corroborated  Hawkins 
in  respect  to  his  opinion  as  to  the  ink  used  and  the  pen- 
manship manifested  in  writing  the  figure  12  as  com- 
pared with  the  other  figures  on  the  plat. 

W.  E.  Douglas,  however,  testified  that  about  10  years 
before  the  trial  he  examined  the  plat  of  East  Marsh- 
field,  and  made  a  tracing  thereof,  further  saying,  in 
reference  to  the  digits  1  and  2  used,  to  indicate  the 
number  12,  as  delineated  on  the  original  map,  **I  am 
satisfied  that  the  figures  were  on  that  lot,  just  as  they 
are  now.** 

We  feel  satisfied  that  the  lot  in  question  is  the  prop- 
erty levied  upon,  and  that  no  error  was  committed  in 
granting  the  relief  awarded. 

It  follows  that  the  decree  should  be  affirmed,  and  it 
is  so  ordered.  Affirmed. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  Burnett 
and  Mb.  Justice  Bamsey  concur. 


Sept.  '13.]    Sbbvicb  Lumber  Co.  v.  Sumptbb  Vau  Ry.  Co.    63 


Argned  September  9,  decided  September  30,  1913. 

SERVICE  LUMBER  CO.  v.  SUMPTER  VALLEY 

RY.  CO.* 

(135  Pac.  539.) 

Cairlers— Acticm  for  Orardiarge — ^Evldeace — ^Bates  on  Logs  and  Lnm- 
ber. 

1.  In  an  action  against  a  railway  for  overcharges  on  shipments 
of  lumber,  the  fact  that  defendant's  tariff  classified  logs  as  subject  to 
the  lumber  rates  was  an  admission  by  defendant  proper  to  go  to  the 
jury  as  to  the  reasonableness  of  the  rates  for  lumber;  and,  as  a 
shipper  of  logs  necessarily  competes  with  a  shipper  of  lumber,  the 
rate  for  logs  was  also  admissible. 

Pleading — Objectlona — ^Bednndancy. 

2.  Where  evidence  as  to  the  rate  on  logs  was  admissible  in  de- 
termining the  reasonableness  of  the  rate  on  lumber,  the  allegation  in 
a  shipper's  action  to  recover  overcharges  on  lumber  that  shippers  of 
logs  were  charged  a  lesser  rate  was  merely  a  pleading  of  evidence,  and, 
redundancy  not  having  been  urged,  the  court  below  was  justified  in 
overruling  the  motion  to  strike  out  such  allegation  as  immaterial. 

Carriers— Action  for  Overcharges  or  Discrimination — Pleading. 

3.  A  complaint  that  plaintiff,  who  was  compelled  to  ship  his  lum- 
ber over  defendant's  road,  was  charged  excessive  and  unreasonable 
rates  and  more  than  those  to  competing  shippers,  sought  only  to  re- 
cover money  had  and  received  in  the  form  of  freight  overcharges  and 
was  not  an  action  for  damages  for  discrimination  between  shippers, 
and  hence  was  not  objectionable  as  stating  two  causes  of  action  or 
joining  them  in  one  count. 

Pleading — Separate  Counts. 

4.  Where  it  did  not  appear  upon  the  face  of  the  complaint  that  a 
shipper's  action  to  recover  freight  overcharges  was  brought  upon  vari- 
ous shipments  of  lumber  on  different  bills  of  lading,  the  shipper  was 
not  required  to  state  his  cause  of  action  in  separate  counts  based 
upon  each  shipment  and  bill  of  lading  therefor,  since  in  such  action 
it  is  immaterial  that  the  money  demanded  may  possibly  have  accrued 
as  the  sum  of  various  items  received  at  different  times. 

Corporations — ^Dissolution — Existence  for  Purpose  of  Bringing  Action. 

5.  Under  the  express  provision  of  Section  6690,  L.  O.  L.,  a  corpora- 
tion exists  for  five  years  after  its  dissolution  for  the  purpose  of  wind- 


*As  to  the  recovery  back  of  overcharges  made  by  public  service  cor- 
poration, see  note  in  18  L.  B.  A.  (N.  S.)  124. 

Upon  the  elements  entering  into  determination  of  reasonableness  of 
railroad  rates  prescribed  bv  the  state  for  local  traffic,  see  notes  in 
15  L.  B.  A.  (N.  6.)  108,  and  25  L.  B.  A.  (N.  S.)  1001.        Bepobtee. 
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ing  up  its  affairs,  including  necessary  litigation,  the  only  restriction 
being  that  it  fthall  not  continue  its  corporate  business. 

Oorporationa — ^Actions    After    Dlssolation — ^Matter    la    Abatement- 
Waiver. 

6.  In  an  action  by  a  corporation  after  dissolution  to  recover  over- 
eharges  on  freight  shipments  over  defendant  road,  its  neglect  to  take 
any  preliminary  step  necessary  in  the  way  of  employing  attorneys  or 
directing  someone  to  institute  the  action  would  have  been  properly 
urged  by  a  plea  in  abatement  but  was  waived  by  answering  to  the 
merits. 

CarrierB— Action  for  OTercbarges — ^Limltationa. 

7.  Act  of  February  20,  1885  (Laws  1885,  p.  38),  making  it  unlawful 
to  charge  or  receive  a  different  rate  of  freight  from  one  person  than 
from  another  for  like  service,  and  forbidding  the  charge  of  greater 
rates  than  those  in  force  oh  January  1st  of  that  year,  and  requiring 
it  to  adopt  and  post  its  tariffs  on  the  first  Monday  of  each  January 
and  July,  construed  as  a  maximum  rate  law  prohibiting  rebates,  and 
by  Section  7  making  a  road  liable  to  a  person  injured  in  threefold 
damage  recoverable  by  an  action  commenced  within  three  years,  did 
«et  refer  to  freight  overcharges,  so  that  the  limitation  did  not  apply 
to  an  action  to  recover  such  overcharges. 

Oarriera— Action  for  Overcharges — ^Evidence— Beasonableness. 

8.  Such  statute  giving  no  further  effect  to  the  posting  of  schedules 
than  to  require  that  subsequent  charges  should  not  exceed  those 
posted,  a  road's  compliance  therewith  by  posting  rates  of  10  cents  per 
hundred  pounds  on  lumber  between  certain  points  was  not  evidence 
that  such  rate  was  reasonable. 

Carriers — ^Action  for  Overcbarges — Payment  of  Charge  by  Plaintiff. 

9.  In  an  action  to  recover  overcharges  on  shipments  of  lumber, 
where  it  appeared  that  a  connecting  line  paid  defendant's  freight  bills, 
carried  them  as  advanced  charges,  and  collected  them  with  its  own 
at  the  final  destinations  in  other  states,  and  that  the  consignee  de- 
ducted the  total  freight  charges  from  the  invoice  price,  it  was  not 
necessary  that  plaintiff  first  take  an  assignment  of  a  cause  of  action 
from  his  consignee,  since  in  the  action  for  money  had  and  received 
it  is  sufficient  to'  show  that  by  any  money  transaction  the  defendant 
has  received  money  or  its  equivalent  which  in  equity  and  good  con- 
science belongs  to  and  should  be  paid  to  the  plaintiff,  and  this  is  true 
although  the  plaintiff  may  never  have  had  actual  possession  of  the 
money. 

Carriers— Action  for  Overcharges— Volantary  Payment  by  Plaintiff. 

10.  Where  plaintiff  of  necessity  had  to  ship  his  lumber  over  de- 
fendant's road,  the  fact  that  he  contracted  to  pay  an  unreasonable 
rate  and  paid  it  without  protest  would  not  bar  a  recovery,  since,  where 
payments  are  made  to  a  common  carrier  for  freight,  the  individual 
shipper  does  not  deal  at  arm's  length  with  the  carrier  or  occupy  a 
situation  similar  to  that  of  ono  voluntarily  paying  money  with  knowl- 
edge of  all  the  circumstances. 
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Oarrien — Action  for  Freight  Overctaarges-^Evldeacei 

11.  In  a  shipper'a  action  to  recoTer  overcharges  on  abipments  of 
lumber,  evidenr»e  as  to  rates  paid  by  another  shipper  during  the  same 
time  was  admissible  as  being  in  the  nature  of  an  admission  against 
the  road*s  interest;  the  inference  being  that,  as  it  would  not  likely 
eharge  less  than  was  reasonable  in  its  dealings  with  such  other  dipper, 
the  greater  rate  exacted  from  the  plaintiff  was  unreasonable. 

Evldonce->8elf-8erviDg  Declarations— Railroad's  TarlfT  Schedoles. 

12.  In  such  case  the  subsequent  filing  of  defendant's  tariff  rates 
with  the  State  Railway  Commission  would  be  in  the  nature  of  a  self- 
serving  declaration  and  inadmissible. 

Carriers — ^Action  for  Overcharges— Instmctions. 

13.  In  such  case  where  the  question  was  whether  the  charges  were 
reasonable,  and  where  both  parties  conceded  that  if  the  shipment 
was  an  interstate  shipment  tne  plaintiff  could  not  recover  because 
the  question  of  reasonableness  was  exclusively  for  the  Interstate  Com^ 
merce  Commission,  a  letter  from  defendant's  attorney  to  an  Interstate 
Commerce  Commissioner,  embodying  a  clear  statement  of  the  conten- 
tion that  the  shipment  in  question  was  an  intrastate  shipment,  was 
properly  adopted  by  the  court  in  submitting  the  issue  of  interstate 
or  intrastate  shipments. 

Carriers — ^Action  for  Orercharges — Qaestton  for  Jury — ^interstate  or 
Intrastate  Shipment. 

14.  In  such  case  bills  of  lading  for  shipments  of  lumber,  showing 
upon  their  face  that  they  were  interstate  shipments,  were  not  conclu- 
sive as  to  the  character  of  the  shipments;  but,  where  there  was  evi- 
dence that  notations  were  inserted  in  the  bills  of  lading  for  the 
convenience  of  the  shipper  and  that  the  shipment  over  defendant's 
road  was  preparatory  to  an  intended  delivery  to  a  nonresident  con- 
signee, the  question  whether  the  shipments  were  interstate  or  intra- 
state was  for  the  jury. 

Commerce — ^Interstate  or  Intrastate  Commerce. 

15.  Where  a  shipper  assembles  his  goods  at  a  shipping  point  within 
a  state  and  the  transaction  is  there  concluded  in  good  faith,  it  is 
immaterial  that  he  may  contemplate  a  subsequent  shipment  into  an- 
other state  or  that  the  intrastate  shipment  may  be  preparatory  to 
interstate  transportation;  but  where  the  owner  of  property,  for  the 
purpose  of  delivering  it  for  sale  in  another  state,  intrusts  it  to  a  con- 
necting line  of  a  road  managing  a  continuous  carriage  from  one  state 
to  another,  the  shipment  became  interstate  commerce  on  delivery  to 
the  first  carrier,  although  its  line  was  wholly  within  the  state  where 
the  shipment  originated,  it  being  the  relation  sought  to  be  established 
between  the  consignor  and  consignee  that  must  govern  the  question. 

Carriers — Freight  Charges — Beasonableness. 

16.  A  railroad  is  entitled  to  a  fair  return  upon  its  capital  judi- 
ciously and  honestly  expended  and  is  entitled  to  meet  competition; 
the  question  of  competition  as  well  as  grades,  character  of  shipment, 
the  extent  of  responsibility,  the  wear  and  tear  of  equipment,  and 
many  other  factors  enter  into  the  computation  of  what  is  a  reason- 
able rate,  so  that  defendant  railroad  had  the  rigbt  to  fix  a  lower  rate 
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for  a  fihorter  haul  outside  the  zone  in  which  plaintiff's  shipment  was 
made,  if  such  lower  rate  was  made  to  meet  a  possible  competition  bj 
a  wagon  haul. 

OarrleiB — Freight  Charges — ^Reasonableness^ 

17.  It  is  the  relation  between  the  carrier  and  the  general  publie 
rather  than  the  individual  that  is  controlling  on  the  question  of  rea- 
sonableness of  charges,  and  what  the  individual  can  afford  to  pay 
if  not  the  standard  by  which  freight  charges  are  to  be  determined. 

From  Baker :  William  Smith,  Judge. 

En  Banc   Statement  by  Mb.  Justice  Burnett. 

The  plaintiff,  the  Service  &  Wright  Lumber  Com- 
pany, a  corporation,  brings  this  action  against  the 
Sumpter  Valley  Railway  Company,  a  corporation,  al- 
leging that  the  latter  was  a  common  carrier  during  the 
period  between  September  12,  1903,  and  May  27,  1906, 
engaged  in  the  transportation  of  lumber,  logs  and 
other  timber  products  between  Whitney  and  Baker 
City,  in  Baker  County,  Oregon,  and  intermediate 
points.  It  charges  that  during  the  period  named,  and 
in  order  to  market  the  products  of  a  mill  it  operated, 
plaintiff  was  compelled  to  and  did  ship  over  the  def  end- 
ant 's  railroad  879  cars  loaded  with  lumber,  laths,  pick- 
ets and  posts,  aggregatmg  9,132V2  tons,  from  what  is 
known  as  Deer  Creek  Spur  Intersection  to  Baker  City, 
a  distance  of  23i/^  miles,  and  that,  for  the  transporta- 
tion of  said  mill  products  between  the  points  named, 
the  defendant  demanded,  charged  and  compelled  the 
plaintiff  to  pay,  and  the  defendant  collected  and  re- 
ceived at  plaintiff's  cost,  freight  at  the  rate  of  8.51 
cents  per  ton  per  mile ;  the  same  being  $2  per  ton  for  said 
entire  distance  of  23i/^  miles.  The  plaintiff,  further 
complaining,  avers  that  the  charges  mentioned  were 
excessive  and  unreasonable  and  more  than  those  de- 
manded by  the  defendant  from  competing  shippers 
over  the  same  road  for  shipments  of  similar  character, 
class  of  freight  and  cost  of  transportation  during  the 
same  time.    It  places  the  just  and  reasonable  freight 
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charges  that  should  have  been  imposed  and  paid  at  not 
to  exceed  2.8  cents  per  ton  per  mile,  or  65.8  cents  per 
ton  for  the  entire  distance  hauled.  The  complaint  fur- 
ther alleges  rates  charged  to  other  competitors:  One 
for  logs  from  Whitney  to  South  Baker,  46.4  miles,  at 
25  cents  per  ton;  another  for  logs  from  Stoddard's. 
Spur  to  Baker,  26%  miles,  at  62i^  cents  per  ton;  a 
third  for  lumber  from  Sumpter  to  Baker,  31.7  miles, 
$2  per  ton;  fourth,  on  lumber  from  Bennett's  Siding  to 
Baker,  10.3  miles,  70  cents  per  ton ;  and,  fifth,  on  lum- 
ber from  Salisbury  Siding  to  Baker  City,  9.8  miles, 
70  cents  per  ton.  Finally,  summing  up,  the  plaintiff 
demands  judgment  against  the  defendant  for  $12,255.90 
as  the  excess  charged  over  and  above  what  was  reason- 
able to  demand  and  receive  for  the  service  mentioned, 
A  motion  to  strike  out  all  the  allegations  respecting 
the  hauling  of  logs  on  the  ground  that  the  same  was  im- 
material was  overruled.  The  court  also  denied  a  motion 
to  require  the  plaintiff  to  state  in  his  complaint  whether 
the  action  brought  was  one  for  an  excessive  and  un- 
reasonable freight  charged  or  whether  it  was  based 
upon  the  discrimination  made  between  charges  exacted 
by  the  defendant  from  the  plaintiff  and  those  demanded 
by  the  defendant  of  other  shippers  on  the  line,  A  de- 
murrer was  interposed  assigning  as  causes  that  the 
complaint  does  not  state  facts  suflScient  to  constitute 
a  cause  of  action ;  that  it  sets  forth  in  one  count  two 
separate  causes  of  action,  one  for  excessive  freight 
charges  exacted  from  the  defendant,  and  another  aris- 
ing from  discriminations  between  the  plaintiff  and 
other  shippers;  third,  that  it  appears  from  the  com- 
plaint that  the  cause  of  action  is  founded  on  sundry 
shipments  during  the  period  named,  which  the  plaintiff 
has  set  forth  in  one  count,  whereas  it  should  be  re- 
quired to  state  them  in  separate  counts  as  arising  from 
each  shipment  and  bill  of  lading  therefor;  and,  lastly, 


68    Service  Lumber  Co.  v.  Sumpter  Val.  Rt.  Co.     [67  Or. 

that  it  appears  from  the  complaint  that  the  cause  of 
action  accrued  more  than  three  years  prior  to  the  fil- 
ing of  the  original  complaint,  and  that  it  was  barred, 
therefore,  by  the  statute  of  limitations.  This  demurrer 
was  also  overruled.  The  answer  admitted  the  amount 
of  freight  in  question  to  be  9,132V^  tons  but  stated  that 
it  was  contained  in  880  cars,  consisted  of  lumber  only, 
877  cars  of  which  were  destined  for  points  without  the 
State  of  Oregon  and  were  delivered  by  plaintiff  to  the 
Oregon  Railroad  &  Navigation  Company  for  carriage 
to  its  destination,  upon  which  the  defendant  received 
its  regular  freight  charges  from  the  connecting  carrier, 
to  wit,  10  cents  per  100  pounds.  The  complaint  is 
otherwise  traversed  in  material  particulars. 

The  substance  of  the  first  aflSrmative  defense  is  that, 
as  to  the  877  cars  which  were  destined  for  transporta- 
tion and  delivery  to  consignees  outside  of  the  State  of 
Oregon,  the  defendant  was  employed  as  a  carrier  of 
interstate  commerce;  that,  as  required  by  the  laws  of 
the  United  States,  it  had  promulgated  and  kept  open 
for  public  inspection  schedules  showing  rates,  fares 
and  charges  for  the  transportation  of  interstate  com- 
merce, among  which  the  defendant  had  established  a 
rate  of  10  cents  per  100  pounds  between  all  Sumpter 
Valley  points  and  Baker  City,  Oregon,  including  Deer 
Creek  Spur  intersection,  which  was  a  Sumpter  Valley 
point;  that  the  rate  named  was  a  reasonable  one,  and 
by  reason  of  the  requirements  of  the  law  the  defendant 
was  compelled  to  and  did  charge  that  rate  for  the  car- 
riage of  the  plaintiff's  lumber.  The  second  affirmative 
defense  was  in  terms  much  like  the  first  except  that  it 
was  so  framed  as  to  amount  to  a  bar  to  the  jurisdiction 
of  the  state  court,  alleging  it  to  be  a  controversy  over 
which  that  tribunal  had  no  authority.  The  third 
affirmative  defense  was  in  substance  that  on  May  6, 
1907,  the  plaintiff  corporation  was  dissolved  in  pursu- 
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ance  of  a  resolution  of  its  board  of  directors,  and  that 
the  Secretary  of  State  had  issued  a  certificate  of  disso- 
lution under  that  date,  since  which  time  the  plaintiff 
has  had  no  legal  existence  and  had  no  power  to  sue  or 
be  sued.  Lastly  the  defendant  avers  in  substance  that 
the  matter  complained  of  constituted  interstate  com- 
merce, and  that  by  the  act  of  Congress  approved 
February  4,  1887,  and  amendments  thereto,  the  plain- 
tiff should  have  presented  his  claim  for  excessive 
freight  charges  to  the  Interstate  Commerce  Commis- 
sion within  two  years  from  the  time  the  same  accrued ; 
and  that  by  reason  of  its  failure  to  thus  present  its 
claim  to  the  commission  all  its  rights,  if  any,  were 
barred.  The  new  matter  of  the  answer  is  challenged 
by  the  reply,  which  pleading  states  that  all  matters 
complained  of  happened  and  accrued  before  the  disso- 
lution of  the  plaintiff  corporation.  It  is  further  al- 
leged that  the  carriage  of  plaintiff's  property  ended, 
so  far  as  the  defendant  was  concerned,  at  Baker  City, 
where  the  goods  were  delivered  to  the  plaintiff;  the 
defendant  relinquishing  all  control  or  management 
thereof  to  the  plaintiff,  who  afterward  at  its  own  risk 
transferred  the  same  to  another  carrier,  substantially 
contending  that  the  transaction  with  the  defendant  was 
merely  preliminary  and  preparatory  to  the  actual  ship- 
ment of  lumber  to  other  states.  A  jury  trial  resulted 
in  a  general  verdict  in  favor  of  the  plaintiff,  totaling 
$3,345.72.  From  a  judgment  for  this  amount  in  favor 
of  the  plaintiff  the  defendant  appeals. 

Bevebsed. 

For  appellant  there  was  a  brief  over  the  names  of 
Snow  (&  McCamant  and  Mr.  John  L.  Rand,  with  an  oral 
argument  by  Mr.  Zera  Snow. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Samuel  White,  Mr.  Robert  Service  and  Mr.  Gus- 
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tav  Anderson,  with  oral  arguments  by  Mr.  White  and 
Mr.  Service. 

Me.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1.  The  first  question  for  consideration  arises  on  the 
motion  of  the  defendant  to  strike  out  the  allegations 
about  log  rates  paid  by  other  parties  and  an  exception 
to  an  instruction  given  by  the  court  on  that  point  as 
follows:  ** Evidence  has  been  introduced  pertaining  to 
the  matter  of  the  freight  rates  charged  by  the  defend- 
ant on  logs  as  well  as  lumber,  and  it  is  for  you  to 
determine  whether  those  commodities  are  of  such  like 
kind  and  character  of  freight  as  would  admit  of  a  sim- 
ilar or  relative  adjustment  of  a  rate  between  them,  and 
for  this  purpose  you  may  consider,  together  with  all 
other  evidence  touching  that  feature,  the  classification 
referred  to  as  Western  Classification,  and  defendant's 
modifications  thereof,  if  any,  introduced  in  evidence, 
and  which  it  is  stipulated  was  adopted  by  defendant 
and  in  force  during  the  period  in  question,  and  whether 
or  not  these  conomodities  were  in  direct  competition; 
and,  if  you  find  that  the  said  commodities  were  similar 
in  kind  and  class  and  also  competitive,  then  you  are 
instructed  that  such  rates  should  be  so  adjusted  between 
them  as  not  to  favor  one  at  the  expense  of  the  other, 
if  thereby  the  rate  on  one  becomes  unreasonable  as 
to  the  shipper  of  the  other.'* 

There  were  put  in  evidence,  without  objection,  vari- 
ous tariff  sheets  of  the  defendant,  each  stating  substan- 
tially that  it  was  issued  subject  to  the  Western 
Clai^sification  and  current  rules  and  regulations  of  the 
company  governing  the  transportation  of  freight, 
and  providing  that,  where  tariff  and  classification 
conflicted,  the  tariff  would  govern.  Also,  without  ob- 
jection, the  Western  Classification   of  freights  was 
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introduced,  so  far  as  the  same  relates  to  timber  prod- 
ucts, among  the  items  of  which  logs  are  classified  as 
subject  to  the  lumber  tariff  rates.  It  thus  appears  that 
the  defendant  treated  logs  and  lumber  as  belonging  to 
the  same  class  of  products,  and  this  was  tantamount  to 
an  admission  on  its  part,  proper  to  go  to  the  jury 
upon  the  question  of  the  reasonableness  of  the  rates 
charged  for  lumber.  The  log  is  raw  material  in  the 
manufacture  of  lumber.  If  one  producer  hauls  his  logs 
over  the  defendant's  road  to  a  given  point  and  there 
manufactures  them  into  lumber,  he  necessarily  com- 
petes with  another  millman  who  first  saws  logs  into 
lumber  and  afterward  ships  the  finished  product  over 
the  same  line  of  road.  In  such  an  instance  it  is  possi- 
ble to  prescribe  so  low  a  rate  on  logs  on  the  one  hand 
and  so  high  a  rate  on  the  lumber  on  the  other,  as  to 
give  great  advantage  to  the  one  who  ships  logs.  Hence 
it  is  pertinent  to  consider  the  rate  imposed  upon  one 
class  as  affecting  the  reasonableness  of  the  rate  im- 
posed on  the  other.  In  this  connection  the  defendant 
asked  the  court  in  substance  to  state  that  the  rate  on 
logs  is  not  a  criterion  for  determining  the  question  of 
the  reasonableness  or  unreasonableness  of  the  rate  on 
lumber,  and  that  the  defendant  would  have  a  right  to 
fix  a  different  and  less  rate  on  raw  material  than  the 
rate  fixed  on  a  manufactured  article,  with  the  result 
that  the  jury  could  not  determine  that  the  rate  fixed 
on  lumber  was  unreasonable  because  a  less  rate  had 
been  charged  for  the  transportation  of  logs.  These  in- 
structions would  have  been  misleading  because  they 
make  the  standard  of  reasonableness  depend  solely 
upon  the  physical  character  of  the  freight,  whereas  that 
would  be  only  one  element  going  to  make  up  the  com- 
posite standard  of  reasonableness.  The  greater  re- 
sponsibility for  transporting  a  highly  finished  product 
over  that  involved  in  transporting  raw  material  is  one 


72    Service  Lumber  Co.  v.  Summer  Val.  Ry.  Co.     [67  Or. 

element  only  of  what  may  be  considered  a  making  up 
of  a  freight  rate  which  shall  be  reasonable. 

The  motion  to  strike  out  parts  of  the  complaint  was 
based  on  the  alleged  reason  that  the  matter  attacked 
was  immaterial.  Enough  has  been  said  to  indicate 
that  the  consideration  of  the  rate  charged  on  logs  is 
apropos  to  the  determination  of  the  question  of  whether 
the  rate  on  the  finished  product,  lumber,  was  reason- 
able. 

2.  Bearing  in  mind  that  evidence  may  be  given  of  the 
rate  on  the  one  in  the  consideration  of  the  rate  charged 
on  the  other,  the  statement  on  that  subject  in  the  com- 
plaint was  merely  redundant  or  a  pleading  of  evidence. 
Redundancy  not  having  been  urged,  the  court  was  justi- 
fied in  overruling  the  motion  made  on  the  ground  of  its 
being  immaterial.  The  lesser  rate  charged  on  a  crude 
product  is  in  the  nature  of  an  admission  that  it  is 
reasonable,  and  consequently  that  the  greater  charge 
on  the  finished  product  is  in  a  sense  unreasonable. 
The  weight  of  such  testimony  is  for  the  jury. 

3.  Fairly  construed,  the  complaint  seeks  to  recover 
only  for  money  had  and  received  in  the  form  of  excess 
charges  for  freight.  It  does  not  in  any  sense  purport 
to  contain  a  cause  of  action  for  damages  for  discrim- 
ination between  shippers.  While  the  pleading  is  open 
to  criticism,  having  redundantly  stated  evidence,  it  is 
not  liable  to  the  charge  that  it  states  two  causes  of 
action  or  joins  them  in  one  count.  In  an  action  to  re- 
cover excess  charges,  the  question  of  discrimination 
almost  necessarily  arises  in  the  evidence,  and  it  was 
not  error  for  the  court  to  overrule  the  demurrer  on  that 
ground. 

4.  It  does  not  appear  upon  the  face  of  the  complaint 
that  the  action  was  brought  upon  various  shipments  of 
lumber  on  sundry  bills  of  lading,  which  the  plaintiff 
should  state  in  separate  counts.    In  this  kind  of  action 


Sept.  '13.]    Service  Lumber  Co.  v.  Sumpteb  Val.  Ry.  Co.   73 

it  matters  not  that  the  money  demanded  may  possibly 
have  accrued  as  the  sum  of  various  items  received  at 
different  times.  It  would  be  as  logical  to  require  a 
statement  of  a  cause  of  action  on  each  separate  item 
of  a  running  account :  Hiqley  v.  Burlington  etc.  Ry.  Co., 
99  Iowa,  503  (68  N.  W.  830,  61  Am.  St.  Rep.  250).  The 
court  was  not  at  fault  in  its  ruling  upon  the  demurrer 
on  that  point. 

5.  A  certificate  of  the  Secretary  of  State  showing  the 
dissolution  of  the  plaintiff  corporation  on  May  6,  1907, 
was  introduced  in  evidence  in  support  of  the  defend- 
ant's allegation  in  that  respect.  Section  6699,  L.  O. 
L.,  reads  thus:  '*A11  corporations  that  expire  by  limi- 
tation specified  in  their  articles  of  incorporation,  or 
are  dissolved  by  virtue  of  the  provisions  of  Section 
6701,  or  are  annulled  by  forfeiture  or  other  cause  by 
the  judgment  of  a  court,  continue  to  exist  as  bodies 
corporate  for  a  period  of  five  years  thereafter,  if  neces- 
sary for  the  purpose  of  prosecuting  or  defending 
actions,  suits  or  proceedings  by  or  against  them,  set- 
tling their  business,  disposing  of  their  property,  and 
dividing  their  capital  stock,  but  not  for  the  purpose  of 
continuing  their  corporate  business.'' 

It  thus  appears  that,  during  a  period  of  five  years 
after  conventional  dissolution  has  been  accomplished, 
the  corporation  still  exists  for  the  purpose  of  winding 
up  its  affairs,  which  of  course  includes  necessary  liti- 
gation. The  only  restriction  imposed  during  that 
period  is  that  it  shall  not  continue  its  corporate  busi- 
ness. The  plaintiff  was  clearly  within  its  rights  in 
commencing  this  auction. 

6.  If,  as  a  matter  of  fact,  there  had  been  a  neglect  of 
some  preliminary  steps  necessary  to  take  in  the  way 
of  employing  attorneys  or  directing  someone  to  insti- 
tute the  action,  it  would  have  been  proper  to  urge  it  by 
a  plea  in  abatement    That  is  the  legal  effect  of  the 
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answer  in  this  respect.  In  any  event,  the  matter  is 
waived  by  answering  to  the  merits :  Hopwood  v.  Pat- 
terson, 2  Or.  49;  Harrison  v.  Birrell,  58  Or.  410  (115 
Pac.  141) ;  Callender  Nav.  Co.  v.  Pomeroy,  61  Or.  343 
(122  Pac.  758). 

7.  In  connection  with  the  contention  nrged  by  the  de- 
murrer that  plaintiff's  cause  of  action  is  barred  by 
the  statute  of  limitations,  it  is  necessary  to  consider  the 
history  of  railway  legislation  in  this  state.  By  the  act 
of  February  20,  1885  (Sess.  Laws  1885,  p.  38),  it  was 
made  unlawful  to  charge  or  receive  a  less  rate  or 
higher  rate  of  freight  from  one  person  than  from  an- 
•  other  for  like  or  contemporaneous  service  and  in  any 
event  to  charge  greater  rates  than  those  in  force  on 
January  1st  of  that  year.  The  carrier  was  required  to 
adopt  and  keep  posted  its  schedules  of  tariff  showing 
its  rates,  fares  and  charges,  and  these  compilations 
were  to  be  prepared  and  posted  on  the  first  Monday 
of  July  and  January  of  each  year  and  were  not  to  be 
changed  during  the  six  months  to  which  they  applied 
so  as  to  charge  a  greater  rate  of  freight  than  as  thus 
prescribed.  The  legislative  assembly  in  1887  (Sess. 
Laws  1887,  p.  30)  established  a  railroad  commission 
which  it  is  contended  superseded  the  statute  of  1885 
and  so  repealed  it  by  implication.  But  the  defendant 
further  maintains  that,  inasmuch  as  the  railroad  com- 
mission law  of  1887  and  the  act  of  February  20,  1889 
(Sess.  Laws  1889,  p.  22),  amendatory  thereof,  were 
directly  repealed  in  1898  (Laws  [Sp.  Sess.]  1898,  pp.  1, 
24),  the  act  of  1885  was  reinstated,  and  that,  having 
established  its  maximum  rate  of  10  cents  per  100 
pounds,  it  ipso  facto  became  a  reasonable  rate  remain- 
ing in  force  until  overturned  by  the  Railway  Commis- 
sion now  in  existence.  It  is  not  necessary  to  decide 
whether  or  not  the  act  of  1885  was  thus  revived.  The 
hypothesis  that  the  statute  of  1885  was  in  full  force 
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during  the  period  mentioned  in  the  complaint  does  not 
necessarily  justify  the  plaintiff's  contention  that  this 
is  an  action  for  a  penalty  or  forfeiture  which  must  be 
commenced  within  three  years  as  required  by  Section 
7,  L.  O.  L.  The  statute  of  1885  was  a  maximum  rate 
law  in  that  it  forbade  carriers  to  charge  a  greater  rate 
in  the  first  instance  than  that  in  force  on  January  1st 
of  that  year,  or  subsequently  the  rate  promulgated  for 
any  stated  period  of  six  months.  It  was  so  construed 
in  State  v.  Rogers,  22  Or.  348,  357  (30  Pac.  74).  It 
prohibited  rebates,  drawbacks,  preferences  and  com- 
binations to  evade  the  law  and  interdicted  greater 
charges  for  a  short  haul  than  for  a  long  one.  Section 
7  of  that  act  declared  these  things  to  be  unlawful,  and 
states  that  anyone  violating  the  precepts  of  the  statute 
**  shall  forfeit  and  pay  to  the  person  or  persons  who 
may  sustain  damage  thereby  a  sum  equal  to  three 
times  the  amount  of  damage  so  sustained,  to  be  recov- 
ered by  the  person  or  persons  so  damaged  by  suit  in 
any  proper  court  of  competent  jurisdiction."'  These 
injunctions  of  the  statute  do  not  refer  to  an  unreason- 
able charge  for  freight.  So  far  as  that  is  concerned, 
the  rate  exacted  might  be  the  maximum  permitted,  or 
below  the  same,  and  yet  be  unreasonable.  The  action 
authorized  by  that  statute  would  not  cover  the  case 
alleged  here,  which  is  for  money  had  and  received. 
The  statute  of  limitations  referred  to  is  not  applicable 
to  the  present  contention. 

8.  It  follows,  as  a  corollary,  that  a  compliance  with 
the  statute  of  1885  by  posting  its  schedules  showing  a 
rate  of  10  cents  per  100  pounds  on  lumber  between 
points  mentioned  would  not  affect  this  action  or 
amount  to  a  standard  of  reasonableness.  Hence  the 
court  was  right  in  giving  this  advice  to  the  jury :  **  You 
are  instructed  that,  in  the  matters  pertaining  to  this 
action,  the  posting  or  publishing  and  filing  of  freight 
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tariffs,  or  list  of  freight  rates  by  defendant  is  no  evi- 
dence as  to  whether  the  rates  so  posted^  published,  and 
filed  were  reasonable  or  nof  The  statute  of  1885, 
upon  which  the  defendant  relies  in  this  action,  gives  no 
further  effect  to  the  posting  of  schedules  than  to  re- 
quire that  subsequent  charges  shall  not  exceed  those 
named  in  the  schedules.  It  does  not  pretend  to  say- 
that  rates  thus  posted  shall  be  considered  reasonable 
or  not,  and  the  court  would  not  have  been  justified  in 
giving  to  such  a  posting,  even  if  effectual,  a  greater 
sanction  than  that  named  in  the  act. 

9.  The  defendant  sought  to  have  the  jury  instructed 
to  the  effect  that,  if  a  consignee  of  the  lumber  in  ques- 
tion paid  the  freight  in  the  first  instance,  the  plaintiff 
could  not  recover  for  the  overcharge  unless  it  first  took 
an  assignment  of  a  cause  of  action  thereon  from  the 
consignee.  The  court  refused  to  so  instruct  the  jury 
but  instead  said  to  them:  '*If  you  find  that  the  freight 
charges  collected  by  the  defendant  were  eventually  paid 
by  the  plaintiff  or  deducted  from  the  moneys  due  to  the 
plaintiff,  then  you  are  instructed  that  the  same  was 
in  law  the  payment  thereof  by  the  plaintiff.  *' 

The  evidence  on  behalf  of  the  plaintiff  was  to  the 
effect  that  at  its  request  the  Oregon  Railroad  &  Navi- 
gation Company  paid  to  the  defendant  at  Baker  City 
the  bills  of  the  latter  for  freight  over  its  road,  carried 
them  as  advance  charges,  and  collected  them  with  its 
own  at  the  final  destination  of  the  lumber  in  other 
states,  whereupon  the  ultimate  consignee  of  the  lumber 
deducted  from  the  invoice  price  of  the  lumber  the  total 
amount  of  freight  charges,  including  that  part  accru- 
ing to  the  defendant,  with  the  result  that  the  over- 
charge became  money  that  really  belonged  to  the 
plaintiff.  If  as  a  matter  of  fact  the  Oregon  Railroad 
&  Navigation  Company  at  plaintiff's  request  and  acting 
for  it  paid  the  freight  to  the  defendant,  the  method 
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adopted  to  reimburse  the  company  paying  the  charges 
in  the  first  instance  cannot  affect  the  case.  In  the 
action  for  money  had  and  received,  it  is  suflScient  to 
show  that,  by  any  process  which  was  treated  by  the 
parties  as  a  money  transaction,  the  defendant  has  re- 
ceived money,  or  its  equivalent,  which  in  equity  and  in 
good  conscience  belongs  to  and  should  be  paid  to  the 
plaintiff,  and  this  is  true  although  the  plaintiff  may 
never  have  had  actual  manual  custody  of  the  specie  in 
question :  Wagener  v.  United  States  Nat.  Bank,  63  Or. 
299  (127  Pac.  778,  42  L.  B.  A.  (N.  S.)  1135),  and  au- 
thorities there  cited. 

10.  Defendant  predicates  error  upon  the  refusal  of 
this  instruction:  ''The  jury  is  instructed  that  if,  when 
the  agreement  was  made  vdth  the  Oregon  Lumber  Com- 
pany for  the  use  of  the  spur,  the  10-cent  rate,  which 
was  the  rate  disclosed  on  the  tariff  sheets  of  the  defend- 
ant, was  agreed  to  and  Service  expressed  his  satisfac- 
tion therewith,  the  plaintiff  cannot  recover  in  this 
suit'^ — and  upon  giving  the  following:  ''If  you  find 
from  the  evidence  in  this  case  that  the  freight  rate 
charged  the  plaintiff  and  collected  by  the  defendant  on 
plaintiff's  shipments  of  lumber  during  the  period  men- 
tioned in  the  complaint  was  an  unreasonable  rate,  then 
I  instruct  you  that  it  makes  no  difference  whether  the 
plaintiff  contracted  with  the  defendant  to  pay  the  same 
or  not,  or  whether  the  same  was  paid  under  protest  or 
not,  if  plaintiff  was  compelled  to  ship  over  the  railway 
of  defendant. "  As  applied  to  the  evidence  in  this  case, 
the  deliverance  of  the  court  was  a  fair  statement  of 
the  law. 

Some  cases  are  cited  in  support  of  the  defendant's 
contention  that  a  payment  voluntarily  made  with  the 
knowledge  of  all  the  circumstances  cannot  be  recov- 
ered by  the  person  making  the  payment.  This  is 
indeed  true  as  a  general  rule,  and  it  is  possible  if  the 
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carrier  and  shipper  are  shown  to  have  dealt  with  each 
other,  understanding  all  the  conditions  and  on  even 
terms,  that  the  latter  may  make  a  voluntary  payment 
to  the  former  which  cannot  be  recovered.  The  great 
weight  of  authority,  however,  is  against  the  unre- 
stricted application  of  that  principle  where  payments 
are  made  to  a  common  carrier  for  freight;  the  reason 
being  that  the  individual  shipper  does  not  deal  at  arm's 
length  with  the  carrier  or  occupy  an  equivalent  situa- 
tion. On  this  point  the  language  of  Mr.  Justice  Stone 
in  Mobile  &  M.  Ry,  Co.  v.  Steiner,  61  Ala.  559,  595,  is 
well  chosen.  He  said:  *' Railroads  have  so  expedited 
and  cheapened  travel  and  transportation,  have  so 
driven  from  their  domain  all  competing  modes  of  trans- 
portation, that  the  public  is  left  no  discretion  but  to 
employ  them  or  suffer  irreparable  injury  in  this  age 
of  steam  and  electricity.  They  have  their  established 
rates  of  charges,  and  these  the  shipper  must  pay,  or 
forego  their  facilities  and  benefits.  To  object  or  pro- 
test would  be  an  idle  waste  of  words.  The  law  looks 
to  the  substance  of  things  and  does  not  require  useless 
forms  or  ceremonies.  The  corporation  and  the  ship- 
per are  in  no  sense  on  equal  terms,  and  money  thus 
paid  to  obtain  a  necessary  service  is  not  voluntarily 
paid,  as  the  law  interprets  that  phrase":  Heiserman 
V.  Burlington  etc.  Ry.  Co.,  63  Iowa,  732  (18  N.  W. 
903) ;  Peters  v.  R.  R.  Co.,  42  Ohio  St.  275  (51  Am.  Rep. 
814) ;  West  Virginia  Transp.  Co.  v.  Sweetzer,  25  W. 
Va.  434;  New  Orleans  <&  N.  E.  Ry.  v.  Louisiana  Con- 
struction Co.,  109  La.  13  (33  South.  51,  94  Am.  St.  Rep. 
395,  and  note  420).  Besides  all  this,  the  defendant 
does  not  here  plead  that  the  payment  was  a  voluntary 
one  and  states  no  facts  from  which  the  court  or  a  jury 
could  draw  such  a  conclusion. 

11,  12.  Over  the  objection  of  the  defendant  the  court 
received  evidence  of  a  rate  paid  by  the  firm  of  Stoddard 
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Bros,  between  1896  and  1900,  three  years  prior  to  the 
time  mentioned  in  the  complaint^  which  rate  was  less 
than  the  amount  charged  for  like  service  to  the  plain- 
tiff. The  court  also  gave  this  instruction  in  that  con- 
nection: '*  There  has  been  some  evidence  in  this  case 
tending  to  show  that  defendant  charged  Stoddard 
Bros.,  during  a  period  of  years  prior  to  the  time  the 
plaintiff  commenced  its  shipments,  for  a  haul  of  26% 
miles,  a  rate  of  $1.50  per  thousand  feet  on  lumber,  and 
that  it  charged  plaintiff  on  its  lumber  during  that 
period  mentioned  in  the  complaint  for  a  haul  of  23^^ 
miles  10  cents  per  hundred  pounds.  I  instruct  you  that 
you  have  a  right  to  consider  this  testimony  in  connec- 
tion vnth  all  the  other  testimony  in  the  case  in  deter- 
mining whether  or  not  the  rate  charged  plaintiff  was 
an  unreasonable  rate.'' 

The  court  rejected  the  offer  of  two  of  defendant's 
tariff  sheets  filed  with  the  State  Railway  Commission 
in  March  and  December  of  1907,  showing  the  rate  on 
lumber  from  Sumpter  Valley  points  to  Baker  City  to 
be  10  cents  per  100  pounds.  The  defendant  here 
predicates  error  on  these  two  actions  of  the  court,  con- 
tending that  the  admission  of  the  Stoddard  rates 
charged  during  the  period,  three  years  prior  to  the 
time  of  which  the  plaintiff  complains,  were  immaterial 
and  irrelevant  and  not  a  subject  to  be  considered  in 
connection  with  the  present  contention,  or  if  evidence 
of  a  former  rate  was  admissible,  by  a  parity  of  reason- 
ing, evidence  should  be  received  of  the  subsequent 
rates  arising  from  the  tariffs  of  the  defendant  filed 
with  the  Railway  Commission.  If  the  Stoddard  rates 
were  less  than  those  charged  to  plaintiff  on  lumber, 
they  were  analogous  to  an  admission  against  the  de- 
fendant's interest;  the  deduction  being  that,  as  the 
defendant  would  not  likely  charge  less  than  was  rea- 
sonable in  its  dealings  with  Stoddard  Bros.,  the  greater 
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rate  exacted  from  the  plaintiff  was  unreasonable.  It 
is  apparent  that  the  railway  of  the  defendant  traversed 
the  same  country,  over  the  same  grades,  and  between 
the  same  points  in  its  service  for  Stoddard  that  it  did 
during  the  period  mentioned  in  the  complaint.  Under 
these  circumstances,  we  cannot  say  that  the  court  erred 
or  abused  its  discretion  as  to  remoteness  of  time,  and 
objection  on  this  ground  applies  to  the  weight  of  the 
testimony  rather  than  to  its  competency.  On  the 
other  hand,  the  subsequent  filing  of  greater  tariff  rates 
with  the  State  Railway  Commission  was  in  the  nature 
of  a  self-serving  declaration  so  far  as  defendant  is 
concerned.  Besides,  whatever  the  force  the  Railway 
Commission  statute  gave  the  filing  of  rates,  it  could  not 
affect  matters  occurring  prior  to  its  enactment. 

13.  The  bill  of  exceptions,  in  speaking  of  the  testi- 
mony of  Robert  Service,  a  witness  on  behalf  of  the 
plaintiff,  contains  this  recital: 

*' Witness  then  produced  a  letter  dated  July  5, 
1905,  written  by  John  L.  Rand  to  Hon.  Joseph  W. 
Fifer,  Interstate  Commerce  Commissioner,  Washing- 
ton, D.  C,  which  reads  as  follows : 

'*  John  L.  Rand, 
**  Attorney  at  Law, 

**  Baker  City,  Oregon,  July  5,  1905. 
'*Hon.  Joseph  W.  Fifer,  Interstate  Commerce  Com- 
missioner, Washington,  D.  C. 
**Dear  Sir:  Your  favor  of  June  27th  to  Mr.  Joseph 
Barton  of  the  Sumpter  Valley  Railway  Company,  re- 
lating to  the  complaint  made  by  Service  &  Wright 
Lumber  Company,  was  duly  received.  The  Sumpter 
Valley  Railway  Company  owns  and  operates  a  narrow 
gauge  railway  between  Baker  City  and  Tipton,  Oregon, 
a  distance  of  about  fifty  miles,  doing  business  exclu- 
sively within  the  state  of  Oregon,  its  entire  line  being 
within  the  territorial  limits  of  the  state.    All  goods 
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transported  by  the  company  are  loaded  and  unloaded 
at  Baker  City,  Oregon,  in  good  faith  and  not  as  a 
device  to  evade  the  jurisdiction  of  the  Interstate  Com- 
merce Commission.  It  has  no  connection  or  traffic 
contract  with  any  other  road,  nor  does  it  form  a  link 
of  any  other  line.  All  goods  shipped  over  its  line  are 
billed  to  and  from  Baker  City.  All  goods  received  for 
transportation  over  its  line,  whether  coming  from  with- 
out the  state  or  not,  are  rebilled  by  this  company  from 
Baker  City,  for  such  points  as  they  may.be  destined 
for.  All  goods  received  for  shipment,  whether  destined 
for  Baker  City  or  beyond  are  billed  to  Baker  City  only, 
and  are  then  turned  over  to  the  0.  R.  &  N.  Railway 
Company,  upon  that  company  advancing  and  paying  to 
this  company  its  charges  for  transportation  over  its 
line.  This  applies  to  car  load  lots  or  partial  car  load 
lots  and  to  all  goods  of  any  nature  whatsoever.  This 
company  has  never,  at  any  time,  had  any  through  bill 
of  lading  or  joint  bill  of  lading  of  any  goods,  with  any 
other  road  or  line  whatever.  There  is  no  common  con- 
trol, management  or  arrangement  between  this  com- 
pany and  any  other  road,  either  for  a  continuous 
carriage  or  shipment,  or  for  any  other  purpose. 
Goods  destined  beyond  Baker  City,  received  for  trans- 
portation by  this  company  are  billed  to  Baker  City 
and  the  goods  delivered  there,  and  this  company's 
liability  ends  at  that  point.  Its  charges  are  paid  by 
the  0.  R.  &  N.  Railway  Company,  and  all  goods  re- 
ceived at  Baker  City,  either  from  or  going  over  this 
company's  line  are  unloaded  and  reloaded  at  Baker 
City.  The  same  service  is  and  always  has  been  ren- 
dered to  the  Service  &  Wright  Lumber  Company  that 
has  been  rendered  to  all  other  persons  engaged  in  that 
business.  This  company  has  a  rule  in  operation  that 
it  will  not  receive  or  accept  shipments  of  lumber 
destined  to  points  beyond  Baker  City  and  requires  all 
persons  alike  to  receive  all  lumber  so  shipped,  at  Baker 
City,  and  to  unload  the  same  from  its  cars.  If  they 
then  wish  to  ship  to  other  points,  they  are  all  alike  com- 
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pelled  to  reload  onto  the  0.  R.  &  N.  Railway  Com- 
pany's cars.  Mr.  Service  has  had  the  same  treatment 
that  all  other  persons  engaged  in  that  business  have 
had.  Thanking  you  for  your  courtesy  in  the  matter, 
I  am,  Yours  very  truly, 

*' John  L.  Rand. 

*'Mr.  Rand  admitted  that  at  the  time  he  wrote  the 
letter  he  was  the  attorney  for  the  Sumpter  Valley 
Railway  Company,  and  the  letter  was  received  in  evi- 
dence.'^ 

In  that  connection  the  court  instructed  the  jury  as 
follows:  ''The  first  question  that  confronts  the  jury 
in  this  case  is:  Were  the  shipments  mentioned  in  the 
complaint  of  the  plaintiff,  other  than  the  four  local 
shipments  made  to  F.  L.  Moore  and  plaintiff  itself 
from  Deer  Creek  Spur  to  Baker,  interstate  shipments, 
or  were  they  intrastate  shipments?  If  you  find  from 
the  evidence  that  those  shipments  or  any  thereof  were 
interstate  and  not  intrastate,  then  as  to  those  ship- 
ments you  must  find  for  the  defendant,  and  a  special 
finding  is  submitted  to  you  upon  that  point.  As  to 
whether  or  not  they  were  interstate  shipments  is  a 
question  of  law  depending  upon  the  facts  as  you  find 
them,  and  I  instruct  you  that,  if  you  find  that  the  state- 
ments made  in  the  Rand  letter  which  has  been  offered 
in  evidence  are  true  and  state  the  facts  as  they  existed 
during  the  time  the  plaintiff  was  making  those  ship- 
ments, then  such  shipments  were  not  interstate,  and 
your  verdict  must  depend  upon  the  sole  question :  Was 
the  rate  charged  plaintiff  by  defendant  a  reasonable 
one?  But,  if  the  said  shipments  were  interstate,  then 
you  must  so  find  and  bring  in  a  finding  to  that  effect. 
As  I  have  said,  if  you  find  that  the  Rand  letter  defines 
correctly  the  status  of  the  business  in  which  the  de- 
fendant was  then  engaged  and  correctly  sets  forth  its 
relations  with  plaintiff  with  reference  to  plaintiff's  said 
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shipments,  then  those  shipments  were  intrastate  and 
not  interstate,  and  yon  are  then  to  determine  only  this 
question:  Were  the  rates  charged  plaintiff  reasonable! 
And  if  you  find  them  unreasonable,  to  what  extent  they 
were  unreasonable  and  excessive/^  The  defendant  ex- 
cepted to  this  instruction. 

It  is  admitted  by  both  parties  that,  if  the  business 
in  question  was  in  fact  interstate  commerce,  the  plain- 
tiff cannot  recover  in  this  action  because  the  consid- 
eration of  the  reasonableness  of  a  rate  charged  on  that 
class  of  business  is  necessarily  involved  and  belongs 
exclusively  to  the  Interstate  Commerce  Commission  of 
the  United  States  courts,  and  that  the  action  of  Con- 
gress in  that  respect  has  ousted  the  state  courts  from 
authority  over  such  matters.  Considered  as  a  matter 
of  law,  the  letter  embodied  a  very  clear  statement  of 
the  contention  that  the  business  in  question  was  intra- 
state commerce,  and  the  court  was  justified  in  adopting 
its  language  as  a  hypothesis  to  be  submitted  to  the 
jury.  The  principal  issue  in  the  case  was  whether,  as 
between  plaintiff  and  defendant,  this  was  traflSc  car- 
ried on  entirely  within  the  limits  of  the  State  of 
Oregon,  or  whether  it  was  interstate  commerce,  and 
hence  beyond  the  jurisdiction  of  the  state  court. 
The  action  of  the  court  as  to  the  Rand  letter  was  equiv- 
alent lo  stating  a  supposed  case  to  the  jury  as  respects 
the  facts  and  directing  them  as  a  matter  of  law  that 
such  a  hypothesis,  if  true,  would  be  an  example  of 
intrastate  commerce.  The  court  did  not  intimate  to 
the  jury  that  the  statements  in  that  letter  were  true  or 
untrue.    It  left  that  feature  to  the  jury. 

14.  There  was  evidence  tending  to  show  that  all  the 
lumber  in  question  passed  over  the  plaintiff's  road 
under  one  of  three  forms  of  bills  of  lading  issued  by 
the  defendant.  The  printed  conditions  in  these  bills  of 
lading  were  substantially  identical.    They  all  required 
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the  lumber  to  be  transported  from  Deer  Creek  Spur, 
Oregon,  to  Baker  City,  Oregon.  They  were  all  signed 
by  the  defendant  as  the  carrier  and  by  the  plaintiff  as 
the  shipper.  In  one  form,  under  the  head  of  *  *  consignee, 
marks  and  destination,''  was  inserted  the  name  and 
address  of  a  consignee  outside  of  the  State  of  Oregon. 
On  a  second  form  under  that  head  was  inserted  the 
name  of  the  plaintiff,  with  its  address  at  Baker  City, 
Oregon,  and  under  the  description  of  the  article 
shipped  was  a  notation,  *'Ship  to  Shoshone,  Ida. 
Destination,  Twin  Falls,  Ida."  On  the  third  form  no 
name  was  inserted  under  the  head  of  ''consignee, 
marks  and  destination,"  but  with  the  description  of 
the  articles  was  this  notation,  ''Chicago  Lumber  &  Coal 
Co.,  Oakley,  Kansas."  At  the  close  of  plaintiff's  tes- 
timony the  defendant  moved  to  withdraw  from  the  jury 
the  consideration  of  all  shipments  evidenced  by  such 
bills  of  lading,  amounting  in  all  to  877  cars,  but  the 
court  refused  so  to  do,  and  the  defendant  assigns  this 
as  error.  The  theory  upon  which  the  defendant  ob- 
jects to  this  ruling  of  the  court  is  that  the  bills  of 
lading  show  upon  their  face  conclusively  that  the  ship- 
ments therein  described  were  interstate  commerce. 
This  would  be  plausible  if  the  bills  of  lading  were  the 
only  testimony  on  that  subject.  There  was  other  testi- 
mony tending  to  show  that  these  notations  were  in- 
serted in  the  bills  of  lading  for  the  convenience  of  the 
shipper  after  the  goods  were  delivered  to  its  employees 
at  Baker  City,  who  there  unloaded  them  from  the  de- 
fendant's narrow  gauge  cars  and  reloaded  them  upon 
standard  gauge  cars  of  the  Oregon  Railway  &  Naviga- 
tion Company,  and  were  not  for  the  information  or 
control  of  the  defendant  or  any  subsequent  carrier. 
Moreover,  it  is  laid  down  as  a  rule  by  the  United  States 
Supreme  Court  that  bills  of  lading  are  not  conclusive 
as  to  the  character  of  the  shipments:  Southern  Pac. 
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Terminal  Co.  v.  Interstate  Commerce  Commission,  219 
U.  S.  498  (55  L.  Ed,  310,  31  Sup.  Ct.  Rep.  279) ;  Rail- 
road Commission  v.  Worthington,  225  U.  S.  101  (56 
L.  Ed.  1004,  32  Sup.  Ct.  Rep.  653) ;  Texas  S  N.  0. 
R.  R.  Co.  V.  Sabine  Tram  Co.,  227  U.  S.  Ill  (33  Sup. 
Ct.  Rep.  229).  The  court  could  not  as  a  matter 
of  law  declare  from  the  bills  of  lading  alone  that  the 
business  in  question  was  interstate  commerce,  espe- 
cially when  there  was  testimony,  as  there  was,  tending 
to  show  that  the  shipment  over  the  defendant's  road 
to  Baker  City  was  merely  ancillary  or  preparatory  to 
a  contemplated  delivery  to  a  nonresident  consignee. 
The  question  was  properly  one  that  should  be  sub- 
mitted to  the  jury. 

15.  A  crucial  question  in  the  case  was  whether  or  not 
the  transaction  described  in  the  complaint  constituted 
interstate  commerce.  In  addition  to  the  instruction 
based  upon  the  Rand  letter,  heretofore  mentioned,  the 
court  presented  the  two  sides  of  the  question  about 
whether  or  not  the  business  was  intrastate  commerce 
or  interstate  commerce  in  the  following  language : 

'*In  determining  the  question  of  what  constituted 
interstate  freight  and  what  constitutes  intrastate 
freight,  I  charge  the  jury  that  as  to  all  cars  of  lumber 
shipped  by  the  plaintiff,  if  the  lumber  in  these  cars  has 
been  in  advance  of  shipment  sold  to  parties  outside  of 
the  state  upon  a  delivery  price  at  point  of  destination, 
and  if  when  the  freight  started  from  the  plaintiff's 
mill  at  Deer  Creek  Spur  it  was  intended  by  both  plain- 
tiff and  defendant  that  the  same  should  be  carried  to 
Baker  City  and  there  transferred  to  standard  gauge 
cars  of  the  Oregon  Railroad  &  Navigation  Company, 
as  a  continuation  of  the  Sumpter  Valley  haul,  and  by 
means  of  such  cars  it  was  to  continue  on  its  journey, 
and  if  the  cars  of  freight  so  shipped  were,  in  further- 
ance of  the  original  intention  existing  at  the  time  of 
the  shipment  from  plaintiff's  mill,  transferred  to  the 
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Oregon  Railroad  &  Navigation  Company's  cars  at 
Baker  City,  whether  actually  transferred  by  the  plain- 
tiflF  or  by  the  defendant,  and  if  the  cars  in  which  the 
same  had  been  so  transferred  were  in  fact  carried  by 
the  Oregon  Railroad  &  Navigation  Company,  or  its 
connecting  lines,  to  destination,  and  without  the  issu- 
ance of  any  further  or  other  bill  of  lading  therefor  by 
the  Oregon  Railroad  &  Navigation  Company,  then  T 
instruct  the  jury  that  as  to  all  such  freight  it  was  in- 
terstate freight,  and  the  freight  charges  which  may 
have  been  paid  thereon  to  the  defendant  for  the  part 
of  the  haul  from  the  plaintiff's  mill  to  Baker  City 
cannot  be  recovered  in  this  action. 

**Now  again  as  to  the  shipments  of  lumber  that  left 
Deer  Creek  Spur  and  went  beyond  the  Stale  of  Oregon : 
So  far  as  the  Sumpter  Valley  Railway  is  concerned, 
those  shipments  may  have  been  interstate  or  they  may 
have  been  intrastate.  It  is  to  be  determined  by  you 
from  the  evidence  under  these  instructions.  If  plain- 
tiff delivered  a  shipment  to  defendant  at  Deer  Creek 
Spur  for  hauling  to  Baker  only,  and  if  that  contract 
were  made  and  executed  as  between  the  plaintiff  and 
defendant  just  as  it  would  have  been  had  Baker  been 
the  final  destination,  or  as  if  there  were  no  other  rail- " 
way  to  be  brought  into  the  transaction,  then  the  con- 
tract was  for  intrastate  haul  only,  notwithstanding  the 
fact  that  the  railway  company  may  have  transferred 
and  delivered  the  lumber  to  another  company.  If  a 
shipment  were  accepted  and  made  by  the  defendant 
under  an  agreement  that  concerned  only  plaintiff  and 
defendant,  if,  as  I  have  said,  it  was  such  a  contract  as 
might  have  been  made  and  fully  completed  whether  the 
Oregon  Railroad  &  Navigation  Company  were  in  exists 
ence  or  not,  then  it  was  not  interstate,  even  though  the 
plaintiff  then  intended  to  send  it  on  out  of  the  state 
and  was  then  filling  an  order  for  lumber  received  from 
without  the  state.  I  think  that  you  understand  what 
I  mean  in  thus  explaining  it  to  you  as  you  have  heard 
it  discussed  so  much  during  the  trial  and  must  realize 
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that  the  distinction  is  more  easily  perceived  than  ex- 
pressed. I  may  add  this :  If  the  contract  to  haul  made 
by  the  Sumpter  Valley  Railroad  Company  did  not  con- 
template the  assistance  of  another  line  in  execution  of 
its  own  (the  Sumpter  Valley's)  contract  and  was  made 
and  executed  as  though  there  were  no  other  railway 
to  be  concerned  in  the  execution  of  a  part  of  the  Sump- 
ter Valley's  own  contract,  then  it  was  an  intrastate  and 
not  an  interstate  haul,  and  you  would  take  up  the 
consideration  of  the  reasonableness  of  the  rates  com- 
plained of  by  plaintiff.  If,  however,  such  was  not  the 
case,  if  the  contract  to  haul  made  by  defendant  was 
made  in  contemplation  of  the  work  of  a  connecting  line 
and  the  undertaking  of  defendant  that  it  would  require 
such  assistance  and  thus  deliver  such  shipment  outside 
the  State  of  Oregon,  then  as  to  all  such  shipments  the 
plaintiff  cannot  recover.  If  the  Sumpter  Valley  com- 
pleted the  services  which  it  had  agreed  to  perform,  did 
fully  what  it  agreed  to  do,  without  regard  to,  or  leaning 
or  calling  upon,  or  hooking  up  with  the  Oregon  Rail- 
road &  Navigation  Company,  and  if  its  charges  were 
for  its  services  so  rendered,  regardless  of  what  others 
participating  in  the  haul  which  the  shipper  had  in  his 
mind  when  he  started  the  lumber  on  its  way  might  or 
would  charge,  those  shipments  would  be  state  hauls 
only  and  not  interstate.  We  must  let  it  go  at  that,  for 
I  think  you  will  perceive  the  distinction,  as  I  have 
previously  said,  better  than  I  can  express  it.  In  deter- 
mining that  question  you  will  consider  all  the  evidence 
showing  the  shipping  relations  between  plaintiff  and 
defendant  and  how  they  handled  such  shipments.  The 
mere  fact  that  the  stuff  went  out  of  the  state  does  not 

settle  that  question." 

• 
The  defendant  presented  many  requests  to  charge 
on  this  and  kindred  subjects,  but  the  limits  of  an  ordi- 
nary opinion  forbid  that  they  be  inserted  here.  While 
the  intent  of  parties  as  to  the  ultimate  destination  of 
goods  may  be  received  in  evidence,  yet  it  is  not  con- 
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trolling  in  all  instances  as  to  whether  or  not  the  ship- 
ment is  intrastate  or  interstate.  It  is  one  thing  for  a 
producer  to  assemble  his  goods  at  a  shipping  point, 
whether  by  rail,  by  wagon,  by  water,  or  by  any.  other 
means  of  conveyance.  If  this  all  takes  place  within 
a  state  and  the  transaction  is  there  concluded  in  good 
faith,  it  matters  not  that  the  shipper  may  contemplate 
a  subsequent  transportation  of  the  goods  into  another 
state,  nor  that  the  intrastate  carriage  involved  may  be 
preparatory  for  the  ultimate  business  of  interstate 
transportation. 

In  Coe  V.  Errol,  116  U.  S.  517  (29  L.  Ed.  715,  6  Sup. 
Ct.  Rep.  475),  where  the  dispute  was  whether  the  logs 
involved  were  part  of  the  common  mass  of  taxable 
property  within  the  state,  although  the  owner  contem- 
plated sending  them  ultimately  to  another  state  for 
sale  there,  or  whether  they  were  at  the  time  part  of 
interstate  commerce,  Mr.  Justice  Bradley  said -.''When 
the  products  of  the  farm  or  the  forest  are  collected 
and  brought  in  from  the  surrounding  country  to  a  town 
or  station  serving  as  an  entrepot  for  that  particular 
region  whether  on  a  river  or  a  line  of  railroad,  such 
products  are  not  yet  exports,  nor  are  they  in  process 
of  exportation,  nor  is  exportation  begun  until  they  are 
committed  to  a  common  carrier  for  transportation  out 
of  the  state  to  the  state  of  their  destination,  or  have 
started  on  their  ultimate  passage  to  that  state.  *  •  It 
is  true  it  was  said  in  the  case  of  The  Daniel  Ball,  10 
Wall.  557, 565  (19  L.  Ed.  999) :  'Whenever  a  commodity 
has  begun  to  move  as  an  article  of  trade  from  one  state 
to  another,  commerce  in  that  commodity  between  the 
states  has  commenced.'  But  this  movement  does  not 
begin  until  the  articles  have  been  shipped  or  started 
for  transportation  from  the  one  state  to  the  other. 
The  carrying  of  them  in  carts  or  other  vehicles,  or  even 
floating  them,  to  the  depot  where  the  journey  is  to 
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commence  is  no  part  of  that  journey.  That  is  all  pre- 
liminary work,  performed  for  the  purpose  of  putting 
the  property  in  a  state  of  preparation  for  transporta- 
tion. Until  actually  launched  on  its  way  to  another 
state,  or  committed  to  a  common  carrier  for  trans- 
portation to  such  state,  its  destination  is  not  fixed 
and  certain.  It  may  be  sold  or  otherwise  disposed  of 
within  the  state  and  never  put  in  course  of  transporta- 
tion out  of  the  state.  Carrying  it  from  the  farm,  or 
the  forest,  to  the  depot  is  only  an  interior  movement 
of  the  property,  entirely  within  the  state,  for  the  pur- 
pose, it  is  true,  but  only  for  the  purpose,  of  putting  it 
into  a  course  of  exportation ;  it  is  no  part  of  the  expor- 
tation itself.  Until  shipped  or  started  on  its  final  jour- 
ney out  of  the  state,  its  exportation  is  a  matter  alto- 
gether in  fieri  and  not  at  all  a  fixed  and  certain  thing.*' 
On  the  other  hand,  if  in  fact  a  shipment  is  started 
in  the  first  instance  on  a  road  wholly  within  a  state  for 
shipping  as  one  entire  carriage  to  another  state,  it 
would  be  interstate  commerce,  no  matter  what  the  par- 
ties might  choose  to  call  it.  It  is  the  relation  sought 
to  be  established  between  the  consignor  and  consignee 
that  must  govern  the  question.  Whenever  as  an  in- 
tegral part  of  the  delivery  from  the  seller  to  the  buyer, 
where  one  is  in  one  state  and  the  other  in  the  other, 
transportation  is  inaugurated,  the  transaction  at  once 
assumes  the  nature  of  interstate  commerce.  In  other 
words,  where  connecting  lines  of  railway  are  under 
common  control  or  management  or  have  arranged 
among  themselves  for  continuous  carriage  of  goods 
from  one  state  to  another,  as  an  ordinary  movement  of  - 
trade,  and  the  owner  of  property  for  the  purpose  of 
delivering  it  on  sale  to  a  buyer  in  another  state  intrusts 
it  to  one  of  such  carriers  for  transportation  to  the 
buyer,  so  that,  by  the  usual  movement  of  traflfic  under 
such  control,  management  or  arrangement,  the  prop- 
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erty  will  reach  the  purchaser,  it  becomes  a  part  of  in- 
terstate commerce  on  delivery  to  the  first  carrier 
although  its  line  is  wholly  within  the  state  where  the 
shipment  originated.  The  diflSculty  is  in  the  applica- 
tion of  this  rule.  The  crux  of  the  situation  is  to  deter- 
mine when  the  transaction  of  delivery  from  seller  in 
one  state  to  buyer  in  another  actually  begins.  Mere 
preparation  in  good  faith  for  such  a  transaction  to 
begin  in  the  future  must  be  excluded  from  interstate 
commerce.  This  complicated  question  is  one  of  mixed 
law  and  fact  which  must  be  left  to  a  jury  under  proper 
instructions.  We  conclude  on  this  branch  of  the  case 
that  the  alternative  was  fairly  submitted  to  the  jury  in 
this  case. 

16.  It  remains  to  consider  the  instruction  of  the  court 
upon  the  subject  of  a  reasonable  rate.  As  before  indi- 
cated, it  was  charged  in  the  complaint  and  partially 
admitted  by  the  defendant  that,  during  the  period  men- 
tioned in  the  complaint,  the  defendant  hauled  over  its 
road  for  one  of  plaintiff's  competitors  lumber  from 
Bennett's  Siding  to  Baker  City,  a  distance  of  10.3 
miles,  at  70  cents  per  ton,  and  for  another  competitor 
from  Salisbury  to  Baker  City,  a  distance  of  9.8  miles, 
for  the  rate  of  70  cents  per  ton,  which  was  less  than  a 
similar  charge  to  the  plaintiff.  In  other  words,  while 
the  plaintiff  was  charged  8.51  cents  per  ton  per  mile, 
his  competitors  were  charged  respectively  6.8  cents 
and  7.14  cents.  In  this  connection  the  defendant  re- 
quested the  following  instruction:  '*The  plaintiff 
claims  that  the  haul  for  Bennett  &  Son  and  for  the 
Oregon- Wisconsin  Lumber  Company  at  70  cents  per 
ton  was  a  discrimination  against  plaintiff  and  that,  on 
account  of  the  amounts  exacted  from  these  two  com- 
panies being  less  than  the  rate  charged  plaintiff,  the 
rate  charged  to  plaintiff  was  unreasonable.  Touching 
this  question,  I  charge  the  jury  that  the  defendant 
had  the  right  to  fix  a  lower  rate  for  Bennett  &  Son  and 
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the  Oregon-Wisconsin  Lumber  Company  for  a  shorter 
distance,  and  which  was  not  within  the  zone  which  had 
been  established  by  the  defendant  for  the  plaintiff  *8 
shipments,  if  the  rate  made  by  the  defendant  for  the 
less  distance  was  made  to  meet  a  possible  competition 
by  a  wagon  haul  of  the  product  of  Bennett  &  Son  and 
the  Oregon-Wisconsin  Lumber  Company.'^  This  in- 
struction should  have  been  given  to  the  jury  as  ex- 
emplifying the  principle  that  a  lesser  charge  per  ton 
per  mile  in  one  instance  attended  by  competition 
justifies  the  greater  charge  per  ton  per  mile  in  another 
instance  not  affected  by  competition  as  against  an  accu- 
sation of  discrimination.  Many  factors  enter  into  the 
consideration  of  what  is  a  reasonable  rate.  Citizens 
who  embark  their  capital  in  the  public  vocation  of 
common  carriers  are  entitled  to  a  fair  return  upon 
their  investment  when  it  has  been  judiciously  and 
honestly  expended :  Smythe  v.  Ames,  169  U.  S.  466  (42 
L.  Ed.  819,  18  Sup.  Ct.  Rep.  418).  They  are  entitled 
to  meet  competition  and  in  so  doing,  where  there  is  a 
condition  of  that  kind  arising,  to  make  a  less  rate  than 
it  charges  on  other  hauls.  The  question  of  competi- 
tion, as  well  as  grades,  character  of  the  shipment, 
whether  raw  material  or  finished  product,  the  added 
responsibilities  in  the  latter  case,  the  wear  and  tear 
of  equipment,  and  many  other  ingredients  enter  into 
the  computation  of  what  is  a  reasonable  rate.  Li  the 
nature  of  things  it  would  be  impracticable  and  unfair 
to  lay  down  a  mathematical  rule  of  so  much  per  ton  per 
mile  over  all  sections  of  any  road.  The  court  was  in 
error  in  excluding  this  modification  of  such  an  inflex- 
ible rule. 

17.  Further,  on  the  question  of  what  would  consti- 
tute a  reasonable  rate,  the  court  instructed  the  jury  as 
follows:  *'In  determining  the  reasonableness  of  rail- 
way rates,  consideration  must  be  given,  not  only  to  the 
carrier  (the  railway  company),  but  to  the  party  re- 
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quiring  its  services.  The  carrier  is  entitled  to  ade- 
quate recompense  for  the  service  it  performs,  and  the 
shipper  is  entitled  to  a  rate  that  he  can  reasonably 
afford  to  pay  for  the  services  he  requires.  That  rule 
should  appeal  to  your  minds  as  being  exactly  right  as 
it  is  another  way  of  saying  that  both  shipper  and  car- 
rier are  entitled  to  absolute  fairness  each  from  the 
other  in  all  their  business  relations.  So  I  repeat:  The 
carrier  should  be  allowed  fair  compensation,  and  the 
shipper  should  be  charged  only  what  he  can  reasonably 
afford  to  pay  for  the  services  performed.*' 

In  the  matter  of  establishing  reasonable  freight 
charges,  it  is  the  relation  between  the  carrier  and  the 
general  public  which  is  controlling.  The  individual 
has  no  right  to  control  the  situation  except  by  virtue 
of  his  relation  to  the  public.  The  individual  cannot 
dominate  the  carrier  in  its  private  capacity  any  more 
than  he  can  control  other  private  interests.  It  is  only 
through  the  relation  which  the  carrier  as  a  public  ser- 
vant bears  to  its  master,  the  public  in  general,  that  the 
individual  can  affect  it.  One  of  the  abuses  which  has 
called  forth  modern  legislation  on  the  subject  of  carriers 
was  preferences  given  by  the  carrier  to  one  shipper 
over  another  for  like  services.  This  was  manifestly 
an  exercise  of  partiality  and  consequently  an  injustice 
which  legislation  has  sought  to  remedy.  If  it  were 
unjust  for  a  carrier  to  demand  special  rates  from  an 
individual  shipper  higher  than  those  awarded  to  his 
competitors,  it  would  be  equally  unjust  for  an  iudi- 
vidual  to  demand  for  himself  lower  rates  than  those 
demanded  from  his  competitors.  It  is  wrong  for  the 
carrier  to  charge  as  freight  '*all  the  traflSc  will  bear," 
and  legislation  has  restrained  such  greed.  It  is  quite 
as  reprehensible  for  the  shipper  to  demand  of  the  car- 
rier all  its  service  will  bear.  The  law  wisely  fixes 
reason  and  fair  dealing  as  the  standard  governing  the 
demands  of  both  parties.    What  the  individual  can 
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afford  to  pay  is  not  the  standard  by  which  the  matter 
of  freight  charges  is  to  be  judged.  Suppose  that  A. 
and  B.  were  manufacturers  of  the  same  class  of  prod- 
ucts, having  their  mills  at  the  same  shipping  point; 
that  A.  has  his  raw  material  close  at  hand  and  easy  of 
access,  while  B.  is  compelled  to  draw  his  raw  product 
from  distant  sources,  under  adverse  circumstances,  not 
affected  by  the  common  carrier  in  any  sense.  Mani- 
festly B.  cannot  afford  to  pay  as  much  for  the  freight 
on  his  finished  product  as  A.  can,  and  it  would  be  un- 
lawful for  him  to  demand  that  he  should  be  favored  in 
that  respect  by  the  carrier  as  against  A.  If  that  prin- 
ciple be  admitted,  discrimination  would  be  canonized 
and  uniform  treatment  of  shippers  would  automati- 
cally cease;  yet  the  court  virtually  enunciated  that 
principle  and  repeated  it  in  the  excerpt  quoted.  In  so 
doing  it  clearly  committed  error  prejudicial  to  the  de- 
fendant 
The  judgment  is  reversed.  Bbvessed. 


Argued  September  23,  decided  October  7,  1913. 

KOOP  V.  COOK.^ 

(335  Pac.  317.) 

Umltation  of  ActloD«— Acknowledgment  or  New  Promiae — SuiUclency. 
1.     Under  Section  24,  L.  O.  L.,  providing  that  no  acknowledgment  or 
new  promise  t^hall  be  sufficient  evidence  of  a  new  or  continuing  con- 
tract to  take  a  case  out  of  the  operation  of  the  statute  of  limitations 

*0n  the  question  of  expression  of  hope  or  expectation  as  a  new 
promise  which  will  toll  the  statute  of  limitations,  see  note  in  3S 
L.  E.  A.  (N.  S.)  577;  and  as  to  the  effect  of  promise  to  pay  as  soon 
as  one  can,  see  note  in  27  L.  E.  A.  (N.  S.)  300. 

The  question  of  the  person  to  whom  acknowledgment  or  new  promise 
must  be  made  to  toll  the  statute  or  remove  the  bar  is  the  eubject  of 
notes  in  25  L.  E.  A.  (N.  S.)  805  and  33  L.  E.  A.  (N.  S.)  262. 

Bepobtek. 
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unless  contained  in  writing,  an  acknowledgment^  to  toll  the  statute, 
must  be  an  nnqualified  and  direct  admission  of  e  present  subsisting 
debt  on  which  the  party  making  it  is  liable  and  which  he  is  willing  to 
paj,  and  a  promise,  to  toll  the  statute,  must  be  an  unconditional  agree- 
ment to  paj  the  debt. 

[As  to  the  sufficiency  of  an  acknowledgment  or  new  promise  to 
remove  the  bar  or  interrupt  the  running  of  the  statute  of  limita- 
tions, see  note  in  102  Am.  St.  Bep.  751.] 

Limitation  of  Actioxu — Oonstrnction  of  Limitation  Law& 

2.  While  formerly  pleas  of  limitations  were  looked  upon  with  dis- 
favor, statutes  of  limitations  are  now  viewed  with  favor  as  statutes 
of  repose  and  are  construed  liberally. 

Limitation   of.  Actions— Acknowledgment   or  New   PromlBe— Oondi- 
tional  Promise. 

3.  A  promise  to  pay  a  debt  upon  a  stated  condition  will  not  toll 
the  statute  of  limitations,  unless  the  condition  has  been  performed  or 
exists,  and  hence  a  promise  to  try  and  pay  soon  "if  this  sickness  does 
not  continue  too  long  so  as  to  clean  me  up"  was  insufficient  where  the 
condition  was  not  shown  to  exist. 

Limitation  of  Actions — ^Acknowledgment  or  New  Promise — Sufficiency. 

4.  A  letter  written  by  a  de'btor  to  a  creditor  in  which  he  stated 
that  he  wanted  to  pay  the  debt  that  spring  was  not  a  sufficient  ac- 
knowledgment to  toll  the  statute  of  limitatione  as  it  did  not  directly 
acknowledge  the  existence  of  any  binding  obligation. 

limitation  of  Actions — ^Pleading— Matters  in  Avoidance  of  Defense. 

5.  Where  the  complaint  showed  on  its  face  that  an  action  on  a 
note  was  barred  by  limitations  unless  there  had  been  a  new  promise 
or  acknowledgment,  and  further  showed  that  the  new  promise  relied 
on  was  conditional,  but  failed  to  show  that  the  condition  had  been 
performed  or  existed  and  limitations  were  raised  and  pressed  both  by 
demurrer  and  answer,  the  complaint  would  not  support  a  judgment  for 
plaintiff. 

From  Douglas :  James  W.  Hamilton,  Judge. 

Department  1.    Statement  by  Mr.  Justice  Bamsey. 

This  is  an  action  by  J.  W.  Koop  against  one  Cook 
and  E.  L.  Giles  to  recover  $500  and  interest  thereon 
upon  a  promissory  note.  The  plaintiff  recovered  a 
judgment  in  the  court  below  for  the  full  amount  of  the 
note  and  costs  against  the  defendant  Giles.  The  de- 
fendant Cook  made  no  appearance.  Revebsed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Oliver  P.  Coshow. 
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For  respondent  there  was  a  brief  and  an  oral  arga- 
ment  by  Mr.  John  T,  Long. 

Mb.  Justice  Ramsey  delivered  the  opinion  of  the 
court 

This  action  is  based  on  a  promissory  note,  of  which 
the  following  is  a  copy : 

'^$500.00.  Brainerd,  Minn.,  Dec.  21, 1900. 

''Ninety  days  (without  grace)  after  date  we  promise 
to  pay  to  the  order  of  S.  &  J.  W.  Koop  five  hundred 
dollars,  with  interest  at  the  rate  of  eight  per  cent  per 
annum  until  paid,  the  interest  to  maturity  having  been 
paid  in  advance,  and  being  the  intention  that  if  this 
note  is  not  paid  at  maturity  shall  bear  the  same  rate 
of  interest  thereafter  as  before  paid.  Payable  at  the 
First  National  Bank,  Brainerd,  value  received. 

**  [Signed]     Cook  and  Giles." 

S.  Koop  assigned  his  interest  in  the  note  to  the  plain- 
tiff. 

For  the  purpose  of  showing  that  the  said  promissory 
note  is  not  barred  by  the  statute  of  limitations,  the 
plaintiff,  in  his  amended  complaint,  sets  forth  a  copy 
of  the  following  letter  which  he  alleges  the  defendant 
Giles  wrote  to  him : 

''Roseburg,  Oregon,  May  19,  1907. 
'*Mr.  J.  W.  Koop, 

*' Brainerd,  Minn. — 
**Dear  Sir:  Your  letter  at  hand;  was  glad  to  hear 
from  you  and  would  have  answered  before  but  my 
family  have  all  been  sick,  my  wife  and  baby  are  still 
sick,  and  we  lost  a  girl  that  was  three  years  old,  the 
doctors  don't  know  what  is  the  trouble  with  them.  I 
have  had  four  doctors,  and  none  of  them  seems  to  know 
the  trouble.  Well,  now  in  regard  to  that  account,  will 
say  I  wanted  to  pay  you  this  spring.  I  have  got  the 
N*  P.  Bank  paid  and  will  try  and  pay  you  soon  if  this 
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sickness  doesn't  continue  too  long  so  ds  to  clean  me  all 
up,  by  the  way,  where  is  Cook  now  and  what  does  he 
say  about  paying. 

**  Yours  Resp., 

''[Signed]     E.  L.  Giles." 

The  amended  complaint  contains  the  following  alle- 
gation immediately  preceding  the  setting  out  of  said 
copy  of  said  letter:  ''Plaintiff  further  alleges  that  the 
defendant  E.  L.  Giles  did  on  the  19th  day  of  May,  1907, 
acknowledge  said  indebtedness  (on  said  note),  and 
which  said  acknowledgment  is  and  was  in  writing,  and 
said  defendant  E.  L.  Giles  did  on  said  19th  day  of 
May,  1907,  promise  and  agree  in  writing  to  pay  the 
plaintiff  the  amount  due  him  as  aforesaid,  and  that 
said  E.  L.  Giles  did  then  and  there,  in  writing,  promise 
and  agree  to  pay  the  plaintiff  the  amount  due  plaintiff 
in  the  spring  of  1907,  and  which  said  written  acknowl- 
edgment and  promise  to  pay  plaintiff  are  in  words  and 
figures  as  follows,  to  wit:'*  And  the  amended  com- 
plaint then  sets  out  said  copy  of  said  letter.  After 
setting  out  a  copy  of  said  letter,  the  amended  com- 
plaint then  alleges:  "Plaintiff  alleges  that  the  afore- 
said letter  is  in  answer  to  a  letter  written  to  the 
defendant  a  short  time  prior  thereto,  wherein  plaintiff 
demanded  the  payment  of  and  from  the  defendant  E.  L. 
Giles  of  the  amount  due  on  said  note  hereinbefore  set 
forth.  Plaintiff  alleges  that  said  note  herein  set  forth 
is  the  evidence  of  indebtedness  due  the  plaintiff  from 
said  defendant  and  that  said  note  was  executed  and 
delivered  to  the  said  S.  &  J.  W.  Koop  in  settlement  of 
an  account.'*  The  portions  of  the  amended  complaint 
set  out,  supra,  include  all  of  said  pleading  pertaining 
to  said  letter.  Said  promissory  note  became  due  and 
payable  about  March  21, 1901. 

Section  6,  L.  0.  L.,  requires  actions  on  simple  con- 
tracts to  be  commenced  within  six  years  from  the  time 
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that  the  right  of  action  accrues,  and  hence  the  right 
of  action  in  this  case  was  barred  by  the  statute  of  limi- 
tations, unless  the  statute  was  tolled  by  the  writing  of 
said  letter. 

1.  Section  24,  L.  0.  L.,  is  as  follows:  '*No  acknowl- 
edgment or  promise  shall  be  sufficient  evidence  of  a 
new  or  continuing  contract,  whereby  to  take  the  case 
out  of  the  operation  of  this  title  (the  statute  of  limi- 
tations) unless  the  same  is  contained  in  some  writing, 
signed  by  the  party  to  be  charged  thereby,'*  etc. 

An  acknowledgment  or  a  promise,  to  toll  the  statute, 
must  be  in  writing,  signed  by  the  party  to  be  charged 
thereby,  but  this  statute  does  not  define  what  the 
acknowledgment  or  promise  shall  contain  and  leaves 
that  to  be  ascertained  from  the  decisions  of  the  courts 
and  treatises  of  learned  men  upon  that  subject. 

2.  For  many  years,  pleas  of  the  statute  of  limita- 
tions were  looked  upon  by  the  courts  with  disfavor,  and 
courts  often  searched  for  causes  for  denying  them; 
but  in  recent  times  statutes  of  limitations  are  viewed 
with  favor  as  statutes  of  repose  and  are  construed 
liberally:  19  Am.  &  Eng.  Ency.  of  Law  (2d  ed.), 
pp.  151, 152. 

An  acknowledgment,  to  toll  the  statute,  must  be  an 
unqualified  and  direct  admission  of  a  present  subsist- 
ing debt  on  which  the  party  making  the  acknowledg- 
ment is  liable,  and  which  he  is  willing  to  pay.  A 
promise^  to  toll  the  statute,  must  be  an  unconditional 
agreement  to  pay  the  debt. 

3.  A  promise  to  pay  a  debt  upon  a  stated  condition 
will  not  toll  the  statute,  unless  it  is  shown  that  the  con- 
dition upon  which  the  party  promised  to  pay  the  debt 
has  been  performed  or  exists :  Bell  v.  Morrison,  1  Pet. 
351,  362  (7  L.  Ed.  174) ;  Wetzell  v.  Buzzard,  11  Wheat. 
309  (6  L.  Ed.  481) ;  France  v.  Ruby,  93  Neb.  214  (140 
N.  W.  175) ;  25  Cyc.  1337-1339 ;  Feam  v.  Lewis,  6  Bing. 

67  Dr.— 7 


98  Koop  v.  Cook.  [67  Or. 

163;  Poynder  v.  Black,  5  Dow.  570;  Hart  v.  Pender- 
gast,  14  Mees.  &  W.  740;  Kelly,  Code  Statute  of  Lim- 
itations, §§  153,  154;  Wood,  Limitations  (3  ed.), 
§§  86,  87;  Buswell,  Limitations,  §§  42,  43;  19  Am.  & 
Eng.  Ency.  of  Law  (2  ed.),  pp.  297,  298;  Hanson  v. 
Towle,  19  Kan.  273. 

In  19  American  and  English  Encyclopedia  of  Law 
(2  ed.),  pages  297,  298,  the  rule  is  stated  thus:  *'The 
acknowledgment  or  new  promise  should  be  clear,  dis- 
tinct, and  unequivocal,  unaccompanied  by  conditions  or 
limitations. '* 

In  Bell  V.  Morrison,  1  Pet.  351  (7  L.  Ed.  174),  the 
court  says :  '*If  the  bar  is  sought  to  be  removed  by  the 
proof  of  a  new  promise,  that  promise,  as  a  new  cause 
of  action,  ought  to  be  proved  in  a  clear  and  explicit 
manner  and  be  in  its  terms  unequivocal  and  deter- 
minate ;  and,  if  any  conditions  are  annexed,  they  ought 
to  be  shown  to  be  performed.  If  there  be  no  express 
promise,  but  a  promise  is  to  be  raised  by  implication 
of  law  from  the  acknowledgment  of  the  party,  such 
acknowledgment  ought  to  contain  an  unqualified  and 
direct  admission  of  a  previous,  subsisting  debt,  which 
the  party  is  liable  and  willing  to  pay.  If  there  be 
accompanying  circumstances,  which  repel  the  presump- 
tion of  a  promise  or  intention  to  pay,  if  the  expressions 
be  equivocal,  vague  and  indeterminate,  leading  to  no 
certain  conclusions,  but  at  best  to  probable  inferences, 
which  may  affect  different  minds  in  different  ways, 
we  think  they  ought  not  to  go  to  a  jury  as  evidence  of 
a  new  promise  to  revive  the  cause  of  action." 

In  Hanson  v.  Towle,  19  Kan.  273,  the  court  says : 
**A  mere  reference  to  an  indebtedness,  although  con- 
sistent with  its  existing  validity  and  implying  no  dis- 
position to  question  its  binding  obligation  or  a 
suggestion  of  some  action  in  reference  to  it,  is  not  such 
an  *  acknowledgment'  as  is  contemplated  by  the  statute. 
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This  must  be  an  unqualified  and  direct  admission  of 
a  present  subsisting  debt  on  which  the  party  is  liable/' 

A  promise  by  a  debtor  to  pay  a  debt  when  he  shall 
be  able  to  do  so,  or  when  convenient,  or  the  like,  will 
toll  the  statute,  when  he  becomes  able,  or  when  it 
becomes  convenient  for  him  to  do  so ;  but  it  is  incum- 
bent upon  the  creditor  to  allege  and  prove  the  neces- 
sary facts  showing  his  ability  to  pay  the  debt,  or  that 
it  is  convenient  for  him  to  pay  it  (as  the  case  may  be) : 
19  Am.  &  Eng.  Ency.  of  Law  (2  ed.),  299;  Tebo  v. 
Robinson,  100  N.  Y.  27,  29  (2  N.  E.  383) ;  Boynton  v. 
Moulton,  159  Mass.  248  (34  N.  E.  361);  Sherman 
v.  Wakeman,  11  Barb.  (N.  Y.)  254;  Manning  v. 
Wheeler,  13  N.  H.  486 ;  Richardson  v.  Bricker,  7  Colo. 
58  (1  Pac.  433,  49  Am.  Rep.  344) ;  Bidwell  v.  Rogers,  10 
Allen  (Mass.),  438;  EartranfVs  Estate,  153  Pa.  530 
(26  Atl.  104,  34  Am.  St.  Rep.  717) ;  Scott  v.  Thornton, 
104  Tenn.  547  (58  S.  W.  236) ;  Mattocks  v.  Chadwick, 
71  Me.  313. 

19  American  and  English  Encyclopedia  of  Law 
(2d  ed.),  298,  299,  says:  *'An  expression  of  a  willing- 
ness to  pay,  if  the  debtor  is  able,  or  a  similar  expres- 
sion, is  a  qualified  new  promise  and  insufficient  to  affect 
the  statute ;  so  also  of  a  promise  to  pay  such  amounts 
as  I  can.  Notwithstanding  the  fact  that  a  new  promise 
is  conditional,  such  promise  or  acknowledgment  will 
become  sufficient  and  will  save  the  debt  from  the  opera- 
tion of  the  statute,  if  it  is  made  to  appear  that  the  con- 
dition has  been  fully  met ;  and  to  show  such  fulfillment 
is  incumbent  on  the  plaintiff. ' ' 

In  Tebo  v.  Robinson,  100  N.  Y.  27  (2  N.  E.  383), 
the  court  says:  ''The  promise  of  the  defendant  con- 
tained in  the  letter  of  October  19, 1872,  was  conditional. 
It  was  to  pay  the  debt '  the  moment  he  was  able. '  The 
cause  of  action  on  this  promise  accrued  as  soon  as  the 
defendant  had  the  pecuniary  ability.'* 
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In  Boynton  v.  Moulton,  159  Mass.  248  (34  N.  E. 
361),  the  court  says:  '*In  August  or  September,  1886, 
the  debt  due  from  the  defendant  to  the  plaintiff  on  an 
account  having  become  barred  by  the  statute  of  limi- 
tations, •  *  the  defendant,  at  the  request  of  the  plain- 
tiff, wrote  upon  the  account:  'Dec  1,  1888.  Will  pay 
on  this  bill  such  amount  as  I  can' — and  signed  the 
writing.  This  is  not  an  unqualified  acknowledgment 
of  the  debt,  from  which  a  promise  to  pay  may  be  in- 
ferred. •  *  It  is  merely  a  promise  to  pay,  on  a  cer- 
tain day,  such  amount  as  the  defendant  then  could  pay. 
The  judge  has  found  that  the  defendant  on  that  day 
was  able  to  pay  nothing.  The  plaintiff  can  claim  only 
what  the  promise  gave." 

In  this  case  the  debtor  wrote  the  plaintiff,  in  answer 
to  a  letter  from  the  latter,  saying,  inter  alia,  that  his 
family  had  been  sick  and  that  his  wife  and  baby  were 
still  sick.  He  said  that  a  young  daughter  had  died, 
and  that,  although  he  had  had  four  physicians  in  at- 
tendance, none  of  them  seemed  to  know  what  the  sick- 
ness was.  He  then  added  the  following,  which  the 
plaintiff  contends  tolls  the  statute:  '*Well,  now  in  re- 
gard to  that  account,  will  say  I  wanted  to  pay  you  this 
spring.  I  have  got  the  N.  P.  Bank  paid  and  will  try 
and  pay  you  soon  if  this  sickness  doesn't  continue  too 
long  so  as  to  clean  me  up." 

In  Scott  V.  Thornton,  104  Tenn.  547  (58  S.  W.  236), 
the  court  says:  ''The  new  promise  was  conditional 
upon  the  ability  of  the  promisor  to  pay,  and  until  that 
ability  was  shown  no  action  could  be  maintained.  But, 
whenever  the  promisor  became  able  to  pay,  •  •  an 
action  would  lie." 

In  Mattocks  v.  Chadwick,  71  Me.  313,  the  court  says : 
"When  a  new  promise  is  relied  on  to  take  a  debt  out 
of  the  operation  of  the  statute  of  limitations,  and  the 
new  promise  is  a  conditional  one,  the  plaintifiP  cannot 
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recover  unless  he  proves  performance  of  the  condition. 
Proof  of  the  promise  only  is  not  suflScient.  Thus  a 
promise  to  pay  as  'soon  as  I  can,'  •  *  'or  when  able/ 
•  *  will  not  take  a  case  out  of  the  statute,  except  upon 
proof  of  performance  of  the  condition/' 

Assuming,  without  deciding,  that  by  the  words  ''that 
account'*  the  defendant  intended  to  refer  to  the  prom- 
issory note  upon  which  this  action  is  based,  is  the  writ- 
ing just  cited  sufficient  to  toll  the  statute? 

4.  The  writer, '  in  the  first  place,  says,  that  he 
*' wanted  to  pay"  the  plaintiff  last  spring.  This  states 
merely  what  he  had  wanted  to  do  and  is  not  a  promise, 
nor  does  it  acknowledge  directly  the  existence  of  any 
binding  obligation.  He  may  have  wanted  to  pay  sums 
for  which  he  was  never  legally  bound.  He  may  have 
desired  to  pay  the  debts  of  others.  Such  statements 
do  not  toll  the  statute.  The  sentence,  '<I  •  •  will  try 
and  pay  you  soon,  if  this  sickness  doesn't  continue  too 
long,  so  as  to  clean  me  all  up,"  is  not  a  direct  promise 
to  pay.  The  words,  "I  will  try  and  pay,"  mean  only 
that  the  writer  will  make  an  effort  to  pay,  or  that  he 
will  pay,  if  he  is  able  to  do  so.  The  whole  sentence 
means  that  the  writer  is  willing  to  pay  the  account  and 
will  make  an  effort  to  pay  it  soon,  if  the  sickness  should 
not  continue  long  enough  "to  clean  him  all  up." 

5.  The  amended  complaint  sets  oilt  the  defendant's 
promise  in  full,  and  this  showed  that  it  was  conditional 
as  stated,  supra.  The  amended  complaint  wholly 
failed  to  show  that  the  condition  upon  which  the  de- 
fendant promised  "to  try  and  pay"  the  plaintiff  had 
come  to  exist.  Where  the  promise  relied  upon  is  con- 
ditional, the  plaintiff's  pleading  must  allege  the  facts 
showing  that  the  conditions  exist  under  which  the 
promisor  agreed  to  pay  the  debt.  In  the  absence  of 
such  allegations,  the  debt  appears  on  the  face  of  the 
pleading  to  be  barred.     The  demurrer  to  the  amended 
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complaint  should  have  been  sustained.  The  amended 
complaint  is  insufficient  to  sustain  a  judgment,  as  the 
statute  of  limitations  was  raised  and  pressed  both  by 
demurrer  and  by  answer. 

The  judgment  of  the  court  below  is  reversed,  and  the 
case  remanded  to  the  court  below  for  further  proceed- 
ings in  accordance  with  this  opinion.  Reversed. 

Mr.  Chief  Justice  McBRroE,  Mr.  Justice  Moore  and 
Mr.  Justice  Burnett  concur.  '^ 
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Motion  to  Strike  Out  Plaintiff's  Cost  Bill,  allowed  October  7,  1913. 

OREGON  R.  &  NAV.  CO.  v.  TAFFE. 

(134  Pac.  1024:  135  Pac.  332:  135  Pac.  515.) 

Eminent  Domain— Judgment— Time  for  Entry. 

1.  Section  6860,  L.  O.  L.,  provides  that  condemnation  proceedings 
shall  proceed  as  an  action  at  law,  except  as  otherwise  provided.  Sec- 
tion 6865  provides  that  the  property  may  be  viewed,  evidence  heard, 
and  the  verdict  of  the  jury  given.  Section  6866  provides  that,  upon 
payment  into  court  of  the  damages  assessed,  judgment  shall  be  entered 
appropriating  the  property.  Section  6867  gives  either  party  an  ap- 
peal from  the  judgment  entered  therein.  Held,  that  upon  return  of 
the  verdict,  the  plaintiff  is  entitled  to  the  entry  of  a  judgment  adjudi- 
cating the  award  as  the  amount  to  be  paid  before  the  property  can 
be  taken,  though  the  amount  awarded  is  not  paid  into  court,  so  as 
to  enable  the  plaintiff  to  appeal  therefrom,  and  thereafter,  when  the 
damages  have  been  paid,  or  paid  into  court,  the  judgment  provided 
by  section  6866  should  be  entered. 

Eminent  Domain— Proceedings — Judgment — ^NecesBlty. 

2.  A  proceeding  to  condemn  property  for  public  use  is  an  adver- 
sary proceeding  and  not  an  arbitration,  and  therefore  all  proceedings 
therein  must  be  judicial,  so  that  judicial  confirmation  of  the  award 
of  the  jury  is  necessary. 

Eminent  Domain — ^Bight  to  Discontinne  Condemnation  Proceedings. 

3.  Proceedings  to  take  property  for  public  use  may  be  abandoned 
at  any  time  prior  to  the  payment  of  the  award. 

[As  to  the  time  at  which  a  discontinuance  of  eminent  domain 
proceedings  may  be  ordered,  see  note  in  86  Am.  Dec.  199.] 
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Eminent  Domain — ^Moaanre  of  Gompens&tion — ^Damage  to  SeiMurato 
TractB  not  Taken. 

4.  In  assessing  damages  for  property  taken  for  public  use,  where 
the  property  was  divided  into  town  lots,  damages  could  only  be  as- 
sessed for  lots  taken  in  whole  or  in  part,  in  the  absence  of  a  showing 
that  the  lots  not  taken  were  used,  in  connection  with  those  taken,  for 
one  purpose. 

Bminent  Domain— MoaBore  of  Compensation — Special  Value  for  Use 
for  Which  Taken. 

5.  In  condemnation  proceedings  to  secure  a  right  of  way  for  a 
railroad,  the  epecial  value  of  the  property  for  railroad  purposes  be- 
cause of  its  location  may  be  considered  in  assessing  the  damages,  but 
not  its  value  to  the  company  condemning  because  of  its  necessity. 

Eminent  Domain— -Measure  of  Compensation— Separate  Tracts. 

6.  As  applied  to  condemnation  for  a  right  of  way  through  land 
platted  as  a  town  site,  all  the  lots  of  which  are  owned  by  defendant, 
the  rule  that  if  -different  tracts  are  used  together  as  one  property,  or 
are  adapted  for  such  use,  and  are  more  valuable  because  of  such 
adaptation,  they  should  be  treated  as  one  property,  with  right  to  dam- 
ages to  the  whole,  otherwise  as  separate  properties,  with  right  to 
damages  only  for  tracts  taken  in  whole  or  in  part,  is  logical  and 
reasonable. 

Bminent  Domain— Condemnation — ^Damages— Evidence. 

7.  Where  defendant  owned  the  lots  of  a  platted  town  site,  and 
plaintiff  condemned  some  of  them  for  a  railroad  right  of  way,  there 
was  no  competent  evidence  of  damage  to  any  of  the  others;  it  being 
merely  said  in  general  terms  that  the  railroad  will  obstruct  the  streets 
and  prevent  access  to  them,  but  facts  as  to  how  and  to  what  extent 
any  lot  would  be  damaged  not  being  shown. 

Appeal  and  Error— Review— Questions  of  Fact. 

8.  Admitting  illegal  evidence  and  instructing  that  it  may  be  con- 
sidered as  an  element  of  damage  prevents  application  of  Article  VII, 
Section  3  of  the  Constitution,  as  amended  (see  Laws  1911,  p.  7),  pro- 
viding that  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in 
any  court  unless  it  can  affirmatively  say  there  is  no  evidence  to  sup- 
port the  verdict. 

Eminent  Domain — Condemnation— Costs  on  Appeal. 

9.  Article  I,  Section  18,  and  Article  XI,  Section  4,  of  the  Consti- 
tution, te  the  effect  that  private  property  shall  not  be  taken  for  public 
use  without  just  compensation  first  assessed  and  tendered,  entitles 
defendant  in  condemnation  to  his  whole  costs  up  to  final  adjudication 
of  his  damages,  so  that  plaintifTs  costs  on  appeal,  on  which  it  obtains 
a  reversal,  are  not  taxable  against  defendant. 

From  Wasco :  Wiluam  L.  Bradshaw,  Judge. 

Department  2.     Statement  by  Mr.  Justice  Eakin. 

This  is  an  action  by  the  Oregon  Eailroad  &  Naviga- 
tion Company,  against  I.  H.  Taflfe,  M.  E.  TaflPe  and 
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Celilo  Improvemeiit  Company,  and  is  brought  under 
Chapter  1,  Title  45,  L.  0.  L.  (Sections  6857-6871),  to 
condemn  a  right  of  way  adjacent  to  the  line  of  plain- 
tiff's railroad  for  the  purpose  of  straightening  its 
track  at  a  point  near  Celilo,  about  15  miles  east  of 
The  Dalles,  alleging  the  value  of  the  property  sought 
to  be  condemned  at  $750. 

The  answer  admits  the  allegations  of  the  complaint, 
except  as  to  the  value  of  the  property  to  be  taken  and 
the  damage  resulting  therefrom,  and  an  issue  is  ten- 
dered thereon,  alleging  the  value  of  the  property  to 
be  $25,000  and  the  damage  that  will  result  to  other 
property  from  the  condemnation  at  $25,000,  and  ask- 
ing that  the  compensation  be  allowed  at  $50,000.  The 
trial  resulted  in  a  verdict  in  favor  of  the  defendants, 
and  assessing  the  compensation  at  the  sum  of  $11,000. 
The  plaintiff  desiring  to  appeal  from  the  assessment 
of  damages,  a  controversy  arose  as  to  the  form  of  judg- 
ment to  be  entered,  and  plaintiff  tendered  to  the  court 
a  form  of  judgment,  the  particular  part  thereof  about 
which  the  controversy  centers  providing: 

*'It  is  therefore  considered,  ordered,  and  adjudged 
that  on  the  payment  of  the  said  sum  of  $11,000,  with 
interest  thereon  from  June  25,  1910,  and  the  costs  and 
disbursements  of  the  defendants  the  following  de- 
scribed real  property  be  appropriated  and  condemned 
to  the  use  of  the  plaintiff.'' 

Defendant  objected  to  such  a  form  being  entered, 
contending  that  no  judgment  can  be  rendered  until  the 
payment  into  court  of  the  compensation  assessed  by 
the  jury,  under  Section  6866,  L.  0.  L.;  plaintiff  con- 
tending that  such  payment  would  bar  the  right  of 
appeal  which  is  given  by  Section  6867,  L.  0.  L.  The 
court  refused  to  render  the  judgment  requested  by 
plaintiff,  or  any  judgment,  until  the  payment  of  the 
money  into  court,  and  as,  without  the  entry  of  some 
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final  judgment,  no  appeal  would  lie  undet  Section  548, 
L-  0.  L.,  and  the  plaintiff  desiring  to  review  upon  ap- 
peal the  proceedings  had  at  the  trial,  it  procured  a  writ 
of  mandamus  to  issue  from  this  court,  requiring  the 
judge  of  the  trial  court  to  show  cause  why  the  same 
had  not  been  entered.  Upon  demurrer  to  the  return 
this  court  declined  to  decide  in  that  proceeding  what 
form  of  judgment  should  be  rendered,  but  sustained 
the  demurrer  to  the  return,  indicating  that  it  was  the 
duty  of  the  Circuit  Court  to  enter  some  final  judgment 
in  the  action:  State  ex  rel.  v.  Bradshaw,  59  Or.  279 
(117  Pac.  284).  Thereupon  the  Circuit  Court  denied 
plaintiff's  motion  to  enter  the  judgment  requested,  and 
dismissed  the  action  because  the  money  had  not  been 
paid  into  court.    The  plaintiff  appeals. 

The  bill  of  exceptions  brings  up  many  assignments 
of  error  occurring  at  the  trial  as  well  as  the  alleged 
error  of  the  court  in  dismissing  the  action  and  in  re- 
fusing to  enter  the  form  of  judgment  requested  by 
defendant.  The  first  question  raised  involves  Article 
1,  Section  18,  of  the  Constitution,  which  provides: 
**  Private  property  shall  not  be  taken  for  public  use, 
•  *  without  just  compensation;  nor  except  in  case  of 
the  state,  without  such  compensation  first  assessed 
and  tendered.''  Also  Article  XI,  section  4,  of  the  Con- 
stitution, which  provides :  **No  person's  property  shall 
be  taken  by  any  corporation,  under  authority  of  law 
without  compensation  being  first  made  or  secured  in 
such  manner  as  may  be  prescribed  by  law."  The 
condemnation  statute  by  Section  6866,  provides: 
**Upon  the  payment  into  court  of  the  damages  assessed 
by  the  jury,  the  court  shall  give  judgment  appropri- 
ating the  lands,  property  rights,  easements,  crossing, 
or  other  connection  in  question,  as  the  case  may  be,  to 
the  corporation,  and  thereafter  the  same  shall  be  the 
property  of  such  corporation.'*    Section  6860  pro- 


106  Oregon  E.  &  Nav.  Co.  v.  Tappb.  [67  Or, 

vides :  *'Such  action  shall  be  commenced  and  proceeded 
in  to  final  determination  in  the  same  manner  as  an 
action  at  law,  except  as  in  this  title  otherwise  specially 
provided/*  Section  6865  provides :  **Upon  the  motion 
of  either  party,  before  the  formation  of  the  jury,  the 
court,  upon  the  request  of  either  party,  shall  order  a 
view  of  the  lands  or  premises  in  question,  and  upon 
the  return  of  the  jury  the  evidence  of  the  parties  may 
be  heard  and  the  verdict  of  the  jury  given/'  Sec- 
tion 6867  provides:  ''Either  party  to  the  action  may 
appeal  from  judgment  therein,  in  like  manner  and  like 
effect  as  in  ordinary  cases ;  but  such  appeal  shall  not 
stay  the  proceedings  so  as  to  prevent  such  corporation 
from  taking  such  lands  into  possession,  and  using  them 
for  the  purposes  of  the  corporation,  or  from  proceed- 
ing to  exercise  the  right,  enjoy  the  easement,  or  make 
the  crossing  or  connection  condemned. '* 

Eevebsed:  Rehearing  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  B.  L.  Riter,  Mr.  William  W.  Cotton,  Mr.  Arthur 
C.  Spencer  and  Mr.  Charles  E.  Cochran,  with  an  oral 
argument  by  Mr.  Riter. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Loring  K.  Adams,  Bennett  &  Sinnott  and  Jeffrey 
&  Lenon,  with  an  oral  argument  by  Mr.  Adams. 

Mb.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1.  K  the  judgment  entered  by  the  court  was  the 
proper  one,  then  this  appeal  is  vain  as  to  the  alleged 
errors  occurring  at  the  trial.  We  are  therefore  con- 
sidering first  the  alleged  error  in  rendering  the  judg- 
ment of  dismissal.  The  question  involved  has  been 
incidentally  touched  upon  in  former  opinions  of  this 
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court,  but  not  directly  decided.  The  real  controversy 
is  as  to  what  judgment  may  be  entered  in  plaintiff's 
favor  from  which  it  may  appeal.  Upon  this  matter 
we  get  but  little  aid  from  the  decisions  of  other  states, 
for  the  reason  that  there  is  very  little  similarity  be- 
tween their  statutes  on  the  subject  involved  and  ours* 
In  Kansas,  on  an  assessment  of  damages  by  a  commis- 
sion or  by  a  jury,  the  court  simply  awards  or  adju- 
dicates the  damages  so  found  as  the  amount  which 
the  plaintiff  must  pay  before  it  is  entitled  to  appro- 
priate the  property:  St.  Louis,  L.  &  D.  R.  Co.  v. 
Wilder,  17  Kan.  239;  Florence,  E.  D.  £  W.  R.  Co.  v. 
Lilley,  3  Kan.  App.  588  (43  Pac.  857).  And  in  Illinois 
the  same  procedure  is  followed:  City  of  Bloomington 
V.  Miller,  84  111.  621;  Lewis,  Eminent  Domain  (3  ed.), 
§  955.  In  the  Colorado  statute,  after  verdict,  the  judg- 
ment contemplated  is :  The  court  shall  proceed  to  ad- 
judge and  make  such  order  as  to  right  and  justice 
shall  pertain,  ordering  that  the  plaintiff  may  enter 
upon  such  property  and  the  use  of  the  same  upon  pay- 
ment of  the  full  compensation  as  ascertained,  which 
is  considered  a  final  determination,  and  from  which 
either  party  may  appeal  as  in  ordinary  cases ;  it  being 
recognized  in  all  of  the  cases  that  no  formal  judgment 
of  condemnation  can  be  rendered  until  the  money  is 
paid:  Denver  &  N.  0.  R.  R.  Co.  v.  Jackson,  6  Colo. 
340.  Our  own  statute  emphasizes  that  condition  by 
Section  6866,  L.  0.  L.:  Oregonian  Ry.  Co.  v.  Hill,  9 
Or.  377;  Webb  v.  Nickerson,  11  Or.  382  (4  Pac.  1126). 
Section  6860  makes  the  proceedings  in  ordinary  ac- 
tions at  law  applicable  in  this  proceeding,  except  as 
otherwise  specially  provided,  thus  supplementing  this 
special  statute  in  matters  of  procedure  not  covered. 
There  may  be  other  issues  involved  in  a  condemnation 
action  than  as  to  the  amount  of  the  compensation, 
such  as  the  qualification  and  status  of  the  petitioner 
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to  exercise  the  power  of  eminent  domain,  the  liability 
of  the  particular  property  to  be  condemned,  and  the 
necessity  for  the  taking,  as  provided  in  Sections  6859 
and  6864,  L.  0.  L.  These  may  all,  or  any  of  them,  be 
made  issues  by  the  answer,  be  tried  together,  and  be 
concluded  by  the  verdict  assessing  the  compensation: 
Webb  V.  Nickerson,  11  Or.  382  (4  Pac.  1126).  And  a 
proper  appeal  would,  no  doubt,  bring  up  all  of  these 
questions  for  review  in  this  court,  if  included  in  the 
verdict.  We  see  by  Section  6859  that,  on  the  report 
of  the  commissioners  appointed  to  determine  the  point 
and  manner  of  a  railroad  crossing  there  provided  for, 
their  action  must  be  confirmed  by  the  court;  that  is, 
the  conamissioners  cannot  adjudicate  the  matters  con- 
tained in  their  report.  Their  action  must  be  confirmed 
by  the  action  of  the  court.  The  same  is  true  of  the 
verdict  of  the  jury.  They  can  assess  the  amount  of 
the  compensation,  but  they  cannot  adjudicate  it.  It  is 
binding  on  no  one  until  adopted  or  confirmed  by  the 
court.  The  amount  of  compensation  which  plaintiff 
would  be  required  to  pay  before  he  could  take  the  prop- 
erty must  be  adjudicated  as  the  amount  defendant  is 
entitled  to. 

2.  Condemnation  is  an  adversary  proceeding  and 
not  an  arbitration,  and  all  proceedings  must  be  judi- 
cial. Without  the  application  of  the  provisions  of 
Titles  1  and  2,  L.  0.  L.,  as  provided  for  in  Section  6860, 
L.  0.  L.,  the  whole  condemnation  statute  would  be  very 
incomplete.  Especially  would  there  appear  to  be 
quite  an  omission  in  the  proceedings  between  Sections 
6865  and  6866.  The  verdict  shall  not  only  ' '  be  given, ' ' 
but  we  must  assume  it  shall  be  returned  in  a  formal 
way  into  court  and  be  confirmed  or  adjudicated  as  the 
award  by  the  court  of  the  amount  of  damages  to  be 
paid  to  the  defendant  by  the  plaintiff  before  he  can 
take  the  property.    Such  an  order  or  adjudication  is 
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contemplated  in  actions  at  law.  Although  in  this  pro- 
ceeding the  statute  provides  especially  for  the  judg- 
ment of  condemnation,  such  an  adjudication  of  the 
award  seems  to  be  necessary  to  make  it  an  orderly 
judicial  proceeding,  and  as  a  protection  to  plaintiff, 
as  the  authority  upon  which  the  amount  is  to  be  paid 
by  it,  as  evidence  of  what  is  condemned  or  included  in 
the  verdict,  and  by  which  the  defendant  shall  be  bound. 
The  statutes  of  other  states  are  different  from  ours 
as  to  these  proceedings,  yet  the  courts  seem  to  con- 
sider such  adjudication  essential,  and  it  is  plain  that 
it  would  in  no  way  conflict  with  the  terms  of  Section 
6866,  L.  0.  L.,  nor  is  it  inconsistent  with  any  part  of 
the  statute,  being  essential  to  complete  the  proceed- 
ing. It  is  expressly  held  in  McCall  v.  Marion  County, 
43  Or.  541  (73  Pac.  1031,  75  Pac.  140),  that  an  adjudi- 
cation of  the  verdict  should  be  made,  where,  in  a  county 
road  proceeding,  Mr.  Justice  Bean  says : 

**The  proceedings  for  that  purpose  are  by  analogy 
the  same,  so  far  as  it  affects  the  form  of  judgment, 
as  an  action  by  any  other  corporation  authorized  to 
exercise  the  power.  Its  purpose  is  simply  to  ascertain 
and  fix  judicially  the  amount  which  the  county  should 
pay  as  a  just  compensation  in  order  for  it  to  be  en- 
titled to  take  the  property  for  a  county  road,  and  no 
personal  judgment  should  be  entered  against  it  for  the 
amount  of  the  award.  The  judgment  against  the 
county  or  other  corporation  in  all  condemnation  pro- 
ceedings is  simply  to  adjudicate  that  the  amount  found 
due  and  assessed  is  a  just  compensation  to  be  paid  by 
the  corporation  for  the  property  sought  to  be  con- 
demned, and  should  be  so  entered.*' 

And  Mr.  Chief  Justice  Lobd,  in  Oregonian  Ry.  Co. 
V.  HUl,  9  Or.  377,  holds  that  the  judgment  of  con- 
demnation cannot  be  rendered  until  the  money  is  paid, 
and  seems  to  lay  stress  on  the  fact  that  no  other  judg- 
ment of  condemnation  can  be  rendered  than  that  speci- 
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fied  in  the  statute,  and  to  approve  the  statements 
quoted  by  him  from  Gear  v.  Dubuque  £  S.  C.  R.  R.  Co., 
20  Iowa,  527  (89  Am.  Dec.  550),  and  St  Louis,  L.  £  D. 
R.  Co.  V.  Wilder,  17  Kan.  239,  where  it  is  held  that  any 
judgment  of  condemnation  beyond  that  authorized  by 
the  statute  would  be  without  authority,  but  approves 
a  judgment  assessing  the  amount  of  the  damages :  See, 
also,  Lewis,  Eminent  Domain,  3d  ed.,  §  784.  In  Ore- 
gon R.  dk  N.  Go.  V.  Eastlack,  54  Or.  196  (102  Pac  1011, 
20  Ann.  Cas.  695,  note),  a  condemnation  case  upon  a 
verdict  in  favor  of  the  petitioner,  a  judgment  similar 
in  form  and  effect  to  the  one  requested  in  this  case 
was  entered,  and  the  plaintiff  appealed.  In  this  court 
the  defendant  moved  to  dismiss  the  appeal  on  the 
ground  that  the  judgment  was  not  final,  and  that  it 
was  void  as  not  being  authorized  by  the  statute;  but 
this  court,  Justice  Slater  writing  the  opinion,  declined 
to  pass  upon  the  sufficiency  of  the  form  of  judgment, 
stating  that,  if  it  was  void,  nevertheless  it  was  appeal- 
able, and  held  that  the  judgment  was  final  as  to  the 
subject  of  litigation,  namely,  the  damages.  The  ques- 
tion was  raised  in  the  Oregon  E.  R.  Co.  v.  Terwilliger 
Land  Co.,  51  Or.  107  (93  Pac.  334,  930),  in  which  the 
plaintiff,  deeming  the  assessment  excessive,  and  with 
a  view  to  appeal  the  case,  paid  into  court  the  amount  * 
of  the  verdict,  and  appealed,  the  question  submitted 
being  as  to  plaintiff's  right  of  appeal  from  such  a  judg- 
ment. Justice  MooBE,  who  wrote  the  opinion,  held 
that  the  payment  of  the  award,  and  the  taking  posses- 
sion of  the  property,  was  a  voluntary  acceptance  of  the 
benefit  of  the  judgment  and  a  waiver  of  the  right  of 
appeal.  Section  6867,  L.  0.  L.,  makes  positive  provi- 
sion that  either  party  shall  have  the  right  of  appeal. 
It  may  be  possible  that  on  the  entry  of  the  judgment 
provided  for  in  Section  6866,  L.  0.  L.,  in  favor  of  the 
plaintiff  that  it  could  pay  the  money  into  court  and 
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then  appeal ;  but  this  seems  very  doubtful.  The  stat- 
ute of  Colorado  provides  for  such  a  proceeding  for 
the  purposes  of  the  appeal ;  but  it  provides  that  the 
money  shall  remain  on  deposit  pending  the  appeal,  and 
that  the  defendant  cannot  withdraw  it  except  by  giving 
security  for  its  return  in  case  of  reversal.  Section 
6866,  L.  0.  L.,  seems  to  contemplate  that  upon  pay- 
ment the  money  becomes  the  property  of  the  defendant 
and  the  land  the  property  of  plaintiff.  This  is  the 
effect  of  the  reasoning  of  the  court  in  City  of  Chicago 
V.  Barbian,  80  HI.  482. 

3.  The  law  reserves  to  the  petitioner  the  right  to 
abandon  the  proceeding  at  any  time  prior  to  the  pay- 
ment of  the  award,  but  quaere  whether  it  has  that 
right  after  the  money  is  paid.  It  is  held  in  Denver 
d  N.  0.  R.  R.  Co.  V.  Lamborn,  8  Colo.  380  (8  Pac.  582), 
that  the  plaintiff  loses  its  right  to  abandon  the  pro- 
ceeding when  the  land  owner  acquires  a  vested  right 
to  the  compensation,  which  is  upon  payment  by  the 
plaintiff:  See,  also,  38  Cyc.  176.  The  right  of  appeal 
being  guaranteed  to  the  plaintiff  is  an  additional  rea- 
son why  the  statute  must  be  deemed  to  contemplate 
a  formal  adjudication  of  the  amount  of  the  damages 
and  of  the  other  issues  that  may  be  involved  therein, 
from  which  an  appeal  will  lie.  Therefore  we  conclude 
that  the  form  of  judgment  that  should  have  been  en- 
tered upon  the  return  into  court  of  the  verdict  of  the 
jury  should  have  been  one  adjudging  the  award  of 
damages  found  by  the  jury,  if  the  court  deems  the  ver- 
dict sufficient,  as  the  amount  of  just  compensation 
awarded  to  defendant  to  be  paid  by  the  petitioner  for 
the  property  sought  to  be  condemned,  and  that  there- 
after, when  the  petitioner  shall  have  paid  the  money 
into  court,  the  judgment  provided  for  by  Section  6866 
shall  be  entered.  The  court  erred  in  dismissing  the 
action,  and  the  case  is  before  us  on  the  merits. 
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On  the  Merits. 

Defendants  are  the  owners  of  lot  1  of  section  17  and 
of  lot  2  of  section  20,  township  2  north,  range  15  east, 
Willamette  meridian.  The  plaintiff's  line  of  railroad, 
as  a  common  carrier  from  Portland  to  Huntington, 
Oregon,  passes  over  or  adjacent  to  defendants'  said 
property,  at  which  point  there  is  an  abrupt  curve  in 
the  road,  embarrassing  plaintiff's  operation  of  its 
road,  and  increasing  the  danger  to  the  traveling  pub- 
lic. Plaintiff  is  seeking  to  relocate  its  line  at  said 
point,  and  to  appropriate  a  right  of  way  for  that  pur- 
pose through  defendants'  said  property.  Defendants 
allege  that  their  said  tract  of  land  is  laid  out  and 
platted  as  a  town  site,  but  that  no  lots  therein  have 
been  sold.  The  contention  of  the  defendants  is  that 
the  value  of  the  town  site  is  enhanced  by  the  fact  that 
there  is  in  the  immediate  vicinity  falls  in  the  Columbia  • 
River  of  the  height  of  34  feet ;  that  the  volume  of  water 
is  very  great,  and  that  defendants  are  preparing  to 
utilize  it;  that  the  eastern  terminus  of  the  United 
States  government  canal  and  locks  for  passing  the 
said  falls  is  at  Celilo ;  that  the  said  town  site  is  avail- 
able for  manufactories  of  different  kinds  in  connection 
with  the  said  available  power,  and  it  contains  beds  of 
gravel  and  sand  suitable  for  various  commercial  uses 
to  which  such  material  is  adapted. 

4.  One  of  the  principal  errors  assigned  was  the  ad- 
mission of  evidence  to  the  effect  that  the  taking  of  the 
right  of  way  described  would  result  in  damage  to  other 
lots  and  blocks  than  those  taken  in  whole  or  in  part; 
plaintiff  contending  that  each  lot  and  block  constitutes 
a  separate  and  distinct  tract  of  land  for  which  dam- 
ages cannot  be  claimed  unless  it  is  used  in  connection 
with  and  as  a  part  of  the  tract  taken.  The  rule  as  to 
the  assessment  of  damages  to  different  tracts  of  land 
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where  part  of  one  tract  only  is  taken  is  that  damages 
to  that  tract  alone  can  be  considered.  If  the  different 
*' tracts  are  used  together  as  one  property,  or  are 
adapted  to  such  use  and  are  more  valuable  because 
of  such  adaptation,  then  they  may  be  treated  as  one 
tract  in  the  estimation  of  damages;  otherwise  not.'' 
This  is  a  summary  statement  of  the  law  by  Lewis, 
Eminent  Domain,  §§  697,  698;  note,  11  L.  R.  A.  (N.  S.) 
996.  See,  also,  Sharp  v.  United  States,  191  U.  S.  341 
(48  L.  Ed.  211,  24  Sup.  Ct.  Rep.  114,  and  note  to  this 
case,  57  L.  R.  A.  932).  And  applying  this  rule  to  town 
property  he  says,  in  Section  699,  that,  if  two  or  more 
contiguous  city  lots  are  improved  and  used  as  one  tract, 
the  owner  may  recover  damages  to  all.  Where  two 
lots  of  a  block  belonging  to  a  single  owner,  vacant  and 
unoccupied,  are  taken  for  a  railroad,  only  damages  for 
those  taken  can  be  recovered:  Wilcox  v.  St.  Paul  <& 
N.  P.  Ry.  Co.,  35  Minn.  439  (29  N.  W.  148).  It  is  held 
that  the  subdivision  of  land  into  lots  makes  every  lot 
prima  fade  a  separate  and  distinct  tract,  and,  if  the 
owner  claims  damages  to  all  or  more  than  the  lot  taken, 
he  must  produce  evidence  to  overcome  this  presump- 
tion :  See  Koerper  v.  St.  Paul  &  N.  P.  Ry.  Co.,  42  Minn. 
340  (44  N.  W.  195).  These  are  the  conclusions  of 
Lewis,  and  his  text  is  well  supported  by  the  cases. 
Therefore,  it  not  being  shown  that  the  lots  not  taken 
are  used  in  connection  with  those  taken  for  one  pur- 
pose, it  was  error  to  admit  evidence  of  their  value  as 
a  part  of  the  town  site,  or  to  permit  the  jury  to  con- 
sider them  in  arriving  at  the  amount  of  the  defendants ' 
damage.  Neither  was  it  proper  to  admit  evidence  of 
facts  or  conditions  tending  to  enhance  the  value  of  the 
town  site,  except  so  far  as  they  added  value  to  the  lots 
taken. 

5.  Plaintiff  also  urges  that  the  court  erroneously 
admitted,  among  the  uses  to  which  the  property  is 
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adapted,  evidence  of  its  value  for  railroad  purposes 
by  reason  of  its  location  in  a  narrow  pass  between  the 
bluff  and  the  river,  and  which,  it  is  contended,  in  effect 
authorized  the  jury  to  consider  the  value  of  the  prop- 
erty to  plaintiff.  As  we  understand  the  evidence  sub- 
mitted, it  was  not  as  to  the  value  of  the  property  to 
plaintiff,  but  its  value  generally  for  railroad  purposes 
because  of  its  favorable  situation.  The  fact  that  the 
plaintiff  desired  the  property  for  a  railroad  right  of 
way  would  not  preclude  defendants'  recovery  meas- 
ured by  its.  adaptability  for  that  use,  if  such  adapt- 
ability added  to  its  market  value  generally.  The 
particular  value  of  the  tract  to  plaintiff  by  reason  of 
the  location  of  the  tract  to  its  road,  and  considered 
with  reference  to  plaintiff's  connecting  tracks,  its  es- 
tablished business,  and  its  urgent  need,  should  not  be 
considered  by  the  jury,  nor  shown  by  the  evidence; 
but  we  understand  no  such  evidence  was  admitted. 
The  paragraph  of  15  Cyc.  757  quoted  by  plaintiff  in 
its  brief  further  says:  ''Some  courts  have  gone  so  far 
as  to  say  that  in  estimating  the  value  of  the  land  taken 
for  a  public  use  its  value  for  such  use  cannot  be  con- 
sidered; but  the  weight  of  authority  is  contrary  to 
such  a  rule.  There  is  a  recognized  difference  between 
estimating  damages  by  the  value  of  the  property  to  the 
person  or  corporation  exercising  the  right  of  con- 
demnation and  considering  the  availability  or  adapt- 
ability of  a  piece  of  land  for  the  purpose  for  which  it 
is  condemned  as  an  element  of  value  which  would  at- 
tract any  buyer  for  that  purpose.  The  true  rule  is 
that  any  use  for  which  the  property  is  capable  may  be 
considered,  and  if  the  land  has  an  adaptability  for  the 
purposes  for  which  it  is  taken,  the  owner  may  have  this 
considered  in  the  estimate  as  well  as  any  other  use  for 
which  it  is  capable.'*  This,  we  understand,  is  the  cor- 
rect rule,  and  is  well  supported  by  the  cases,  and  is  all 
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that  was  attempted  to  be  shown  by  the  evidence  ad- 
mitted by  the  court. 

For  the  error  above  mentioned,  the  judgment  is  re- 
versed and  the  cause  remanded  for  further  proceed- 
ings. Bevebsed. 

Mr.  Chief  Justice  McBridb,  Mb.  Justice  Bean  and 
Mb.  Justice  MoNabt  concur. 


Denied  October  7,  1913. 

On  Petition  fob  Beheabinq. 

(135  Pac.  332.) 

Mb.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

6-5.  It  is  suggested  that  the  court  erred  in  following 
the  rule  as  stated  in  Lewis,  Eminent  Domain,  §§  697, 
698,  and  as  declared  by  the  Minnesota  cases  cited  and 
by  the  case  of  Sharp  v.  United  States,  191  U.  S.  341 
(48  L.  Ed.  211,  24  Sup.  Ct.  Bep.  114,  112  Fed.  893, 
50  C.  C.  A.  597,  57  L.  B.  A.  932),  to  the  effect  that  if 
different  tracts  are  used  together  as  one  property,  or 
are  adapted  for  such  use,  and  are  more  valuable  be- 
cause of  such  adaptation,  they  should  be  treated  as 
one  property,  otherwise  not.  Defendants  contend  that 
this  is  not  the  correct  rule  but  cite  no  cases  to  the  con- 
trary. The  cases  of  Kansas  City  Co.  v.  Merrill,  25 
Kan.  421,  and  St,  Louis  etc.  R.  Co.  v.  Aubuchon,  199 
Mo.  352  (97  S.  W.  867,  116  Am.  St.  Bep.  499,  8  Ann. 
Cas.  822,  9  L.  B.  A.  (N.  S.)  426),  cited  by  defendants, 
do  not  conflict  with  the  rule  here  adopted.  That  rule 
as  applied  in  this  case  is  certainly  logical  and  reason- 
able. It  is  not  shown  that  other  blocks  or  lots  will 
suffer  any  specific  damage,  but  in  general  terms  it 
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is  said  that  the  railroad  will  obstruct  the  streets  and 
prevent  access  to  the  lots,  though  it  is  not  shown  that 
any  particular  lot  will  be  so  injured  or  to  what  extent. 
The  facts  as  to  how  and  to  what  extent  any  particular 
lot  is  damaged  must  be  shown,  and  the  admission  in 
evidence  of  such  general  statements  that  it  will  be  a 
damage  to  the  town  site  and  instructing  the  jury  that 
they  might  consider  the  same  as  an  element  of  damage 
was  error  that  we  must  consider  had  weight  with  them 
and  prevents  the  application  of  the  rule  established 
by  Section  3,  Article  VII,  of  the  Constitution  (as 
amended  [see  Laws  1911,  p.  7]),  referring  to  which 
Mr.  Justice  McBride  says : 

**But,  for  the  jury  to  find  the  fact,  the  court  must 
see  that  they  receive  only  legal  evidence,  and  no  good 
finding  of  fact  can  ever  be  predicated  upon  illegal  evi- 
dence^': State  V.  Rader,  62  Or.  37  (124  Pac.  195); 
Lewis  V.  Northwestern  Warehouse  Co.,  63  Or.  239  (127 
Pac.  33). 

The  petition  is  denied.  Reheabinq  DENnsn. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Bean  and 
Mb.  Justice  McNaby  concur. 


Allowed  October  7,  1913. 

On  Motion  to  Stbike  Out  Plaintiff's  Cost  Bill. 

(135  Pac.  515.) 

Mb.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

9.  PlaintiflP  has  filed  a  cost  bill  for  the  costs  incurred 
in  this  court,  which  defendants  move  to  strike  out,  con- 
tending that,  this  being  a  condemnation  case,  defend- 
ants must  recover  costs,  and  relying  upon  Article  I, 
Section  18,  and  Article  XI,  Section  4,  of  the  Constitu- 
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tion,  to  the  eflfect  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation  first 
assessed  and  tendered. 

Section  6868,  L.  0.  L,,  referring  to  condemnation 
actions,  provides  that  the  costs  and  disbursements  of 
the  defendants  shall  be  taxed  by  the  clerk  and  recov- 
ered off  the  corporation.  Several  courts  of  last  resort 
have  held  that  the  provision  that  full  compensation 
shall  be  first  assessed  and  tendered  to  the  land  owner 
entitles  the  defendant  to  his  whole  costs  up  to  the  final 
adjudication  of  his  damages ;  that  the  hearing  on  ap- 
peal is  for  the  purpose  of  ascertaining  the  just  com- 
pensation; that  pending  the  appeal  the  value  is  not 
judicially  determined,  and  is  a  continuation  of  the 
proceeding  to  condemn ;  and  that  the  land  owner  should 
not  be  taxed  with  any  of  the  costs  of  the  proceeding, 
except  in  two  cases,  namely,  when  the  railroad  has 
previously  tendered  as  much  or  more  compensation 
than  is  recovered  at  the  trial,  or  where  the  land  owner 
appeals  and  is  unsuccessful.  The  following  cases  are 
to  that  effect :  Lewis,  Condemnation,  §  562 ;  Portneuf- 
Marsh  Valley  Irr.  Co.  v.  Portneuf  Irr.  Co.,  19  Idaho, 
483  (114  Pac.  19) ;  Grays  Harbor  Boom  Co.  v.  Lowns- 
dale,  54  Wash.  83  (104  Pac.  267) ;  Peoria  Co.  v.  Vance, 
251  111.  263  (95  N.  E.  1081,  Ann.  Cas.  1912C,  532,  36 
L.  R.  A.  (N.  S.)  624) ;  Stolze  v.  Milwaukee  etc.  R.  Co., 
113  Wis.  44  (90  Am.  St.  Rep.  833,  88  N.  W.  919) ; 
Petersburg  v.  Peterson,  14  N.  D.  344  (103  N.  W.  758) ; 
In  the  Matter  of  New  York  W.  S.  <&  B.  R.  Co.,  94  N.  Y. 
287. 

Following  the  lead  of  these  cases,  which  we  think 
state  the  law  correctly,  the  motion  to  strike  out  the  cost 
bill  will  be  allowed.  Motion  Allowed. 

Mr.  Chief  Justice  McBbide,  Mb.  Justice  Beak  and 
Mb.  Justice  McNabt  concur. 


118  Dillon  v.  Beacom.  [67  Or. 


Argued  September  2,  deeided  September  9^  rehearing  denied  October 

7,  1913. 

DILLON  V.  BEACOM. 

(134  Pae.  778:  135  P^e.  336.) 

Mtmiclpal  Corporations— Public  ImproTementB — Special  Aaseesmeiita 
— ^Notice  of  IntentloiL 

1.  Wlhen  a  city  charter  provides  that,  whenever  the  council  desires 
to  lay  any  water  mains  and  assess  the  cost  against  abutting  property, 
it  shall  declare  its  intention  by  resolution  and  fix  a  time  at  which  pro- 
tests will  be  heard,  of  which  notice  shall  be  given  in  a  manner  stated, 
notice  must  be  given  in  the  manner  prescribed  in  order  to  authorize 
the  council  to  levy  the  assessment. 

Municipal  OOrporations — Special  Aflsesaments— Irregularities. 

2.  After  notice  of  intention  to  levy  a  special  assessment  hai  been 
given  as  required  by  statute,  and  the  council  has  acquired  jurisdiction, 
made  the  levy,  and  performed  the  work,  mere  irregularities  in  the 
assessmient  cannot  be  taken  advantage  of  collaterally;  the  only  avail- 
able defense  being  that  the  levy  was  wholly  void. 

Evidence— Special  ABsessments— Premmption  as  to  Oonndl  Proceed- 
ings. 

3.  All  reasonable  presumptions  are  in  favor  of  the  record  of  the 
proceedings  by  the  city  council  to  levy  a  special  assessment;  and,  in 
the  absence  of  proof  to  the  contrary,  it  must  be  taken  as  true. 

Ctorenants — Action  for  Breach — Sufficiency  of  Complaint. 

4.  In  an  action  for  breach  of  covenant  against  encumbrances,  a 
complaint  setting  out  the  ordinance  under  which  a  special  assessment 
was  levied  against  the  property,  stating  the  substance  and  effect 
thereof,  and  detailing  the  proceedings  of  the  city  council,  was  good 
upon  general  demurrer,  though  the  allegations  respecting  the  notice 
were  not  very  specific,  as  motion  should  have  been  made  to  make  more 
definite. 

Municipal  Ck>rporatlon»— Special  Aasessments— Besolutlon  of  Inten- 
tion. 

5.  That  the  date  for  hearing  protests  was  not  contained  in  the  reso- 
lution of  intention  by  the  city  council  to  construct  water-mains  assess- 
able to  abutting  property  but  was  fixed  by  separate  resolution  was  at 
most  only  an  irregularity. 

Covenants— Breach  of  Covenant  Against  Bncumbrances— Damages. 

6.  In  an  action  for  breach  of  covenant  against  encumbrances, 
where  the  encumbrance  complained  of  was  a  special  assessment  for 
laying  water-mains,  certificates  for  the  use  of  so  much  water  given 
with  the  first  installment  which  defendants  had  paid,  and  which  would 
inure  to  plaintifiTs  benefit,  were  no  defense  or  even  edmiesible  to 
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reduce  the  damages,  aa  the  eertificates  were  only  an  ineident  of  the 
property  which  passed  with  the  sale. 

Municipal  Oorporations — OrdlnancecH- Pleading. 

7.  Under  Section  90,  L.  O.  L.,  providing  that  in  pleading  a  mtiniei- 
pal  ordinance  or  a  right  derived  therefrom  it  is  sufficient  to  refer  to 
such  ordinance  by  its  title  and  date  of  approval,  and  thereupon  the 
court  shall  take  judicial  notice  of  it,  it  when  so  pleaded  becomes  as 
much  a  part  of  the  complaint  as  though  set  out  verbatim, 

Ooyenants — Govenanta  Agalnat  Encmnbrance — ^Water-malna  In  Street. 

8.  The  right  to  use  a  certain  amount  of  water  on  a  lot,  certificate 
for  which,  according  to  custom,  is  given  when  payment  is  made  of 
the  special  tax  levied  on  the  lot  for  a  water-main  laid  in  the  adjacent 
street,  is  included  in  a  purchase  of  the  lot,  with  covenant  against 
encumbrances,  after  the  improvement  is  made  and  the  tax  levied  but 
before  it  is  paid. 

From  Jackson :  Frank  M.  Calkins,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Bean. 

This  is  an  action  by  Helen  C.  Dillon  against  A. 
Lonise  Beacom  and  William  Beacom  to  recover  dam- 
ages for  a  breach  of  covenant  in  a  deed.  The  trial 
court  directed  the  verdict  in  favor  of  the  plaintiff,  and 
defendants  appeal  from  the  judgment  rendered 
thereon. 

On  March  8,  1910,  the  defendants,  in  consideration 
of  $3,900,  conveyed  to  plaintiff  certain  real  property 
described  by  metes  and  bounds,  situate  on  Clark 
Street,  in  the  City  of  Medford,  a  municipal  corpora- 
tion, in  Jackson  County,  Oregon.  The  deed  contained 
the  usual  covenant  of  warranty  against  all  encum- 
brances. On  October  22, 1909,  the  city  council  of  Med- 
ford passed  ordinance  No.  248,  levying  an  assessment 
of  $181.07  upon  the  property  conveyed  as  its  propor- 
tionate share  of  the  cost  of  laying  a  water-main  on  the 
adjacent  street,  and  the  same  was  entered  in  the  city 
lien  docket.  On  November  24,  1909,  defendant  W.  J. 
Beacom  made  an  application  to  the  city  to  pay  the 
water-main  assessment  in  installments,  in  accordance 
with  Section  120  of  the  city  charter,  waiving  all  ir- 
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regularities  or  defects,  jurisdictional  or  otherwise,  in 
the  proceedings  to  lay  said  water-main,  and  agreeing 
that  the  assessment  should  be  a  valid,  subsisting  lien  on 
the  premises,  and  to  pay  the  balance.  At  that  time 
he  paid  one  tenth  of  the  assessment,  leaving  $162.96 
unpaid  at  the  time  of  the  conveyance.  Plaintiff  after- 
ward paid  this  balance  in  order  to  protect  the  title  to 
her  property  and  brought  this  action  to  recover  the 
same. 

The  defendants,  who  are  husband  and  wife,  filed  a 
demurrer  to  the  complaint,  which  being  overruled,  the 
plaintiff  introduced  evidence  fully  sustaining  the  alle- 
gations of  the  complaint.  The  defendants,  at  the  close 
of  plaintiff's  evidence,  moved  for  a  nonsuit,  which  was 
refused  by  the  court,  and  at  the  termination  of  the  tes- 
timony requested  the  court,  in  effect,  to  instruct  the 
jury  to  find  a  verdict  in  favor  of  the  defendants.  The 
court  found  the  reverse  and  the  defendants  assign 
error.  Apfirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  0.  C.  Boggs  and  Mr.  John  G.  Wilson,  with  an  oral 
argument  by  Mr.  Boggs. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  William  Colvig  and  Mr.  Clarence  L.  Reames,  with 
an  oral  argument  by  Mr.  Colvig. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  questions  thus  raised  are  so  similar  that  to  quite 
an  extent  they  may  be  considered  together.  Counsel 
for  defendants  contend  that  the  facts  set  forth  in  the 
complaint  which  are  challenged  by  the  demurrer  are 
insuflScient  to  permit  plaintiff  to  recover  or  to  show 
a  valid  lien  on  the  real  property  conveyed  for  the  rea- 
son: (1)  That  the  resolution  of  intention  to  make  the 
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improvement  did  not  fix  a  time  and  place  for  hearing 
objections  thereto;  (2)  that  the  complaint  does  not 
aver  that  the  notice  required  by  statute  was  given. 

1.  Section  110  of  the  charter  of  Medf  ord  authorizes 
the  council  to  construct  a  system  of  waterworks  for  the 
city.  Section  116  of  the  charter  provides,  among  other 
things,  as  follows:  ''Whenever  the  city  council  shall 
intend  to  lay  any  water-mains  in  any  street  of  the  City 
of  Medford,  the  cost  of  which  is  to  be  assessed  to  the 
property  fronting  on  said  street,  it  shall  by  resolution 
declare  such  intention,  *  *  describe  the  size  of  the 
proposed  main  and  shall  designate  the  portion  of  the 
street  along  which  the  same  is  to  be  laid;  it  shall  de- 
clare the  intention  of  the  council  to  assess  the  cost 
thereof  to  the  property  fronting  on  said  street  in 
proportion  to  the  frontage  of  said  property,  and  shall 
fix  a  time  and  place  at  which  the  council  will  meet  and 
hear  all  protests  against  the  laying  of  said  water- 
mains  and  the  assessment  of  the  cost  thereof  on  the 
property  fronting  said  street" — and  requires  the 
notice  to  be  published  three  times  in  a  daily  newspaper 
and  posted  for  a  period  of  ten  days  in  five  public  places 
in  the  city.  Under  this  charter  notice  of  an  intended 
improvement  must  be  given  to  the  property  owners  in 
accordance  therewith  in  order  to  authorize  the  city 
council  to  levy  an  assessment  for  the  expense  of  laying 
a  water-main:  Rogers  v.  City  of  Salem,  61  Or.  321 
(122  Pac.  308) ;  Paulson  v.  City  of  Portland,  16  Or.  450 
(19  Pac.  450,  1  L.  R.  A.  673),  149  U.  S.  30,  40  (37 
L.  Ed.  637, 13  Sup.  Ct.  Rep.  750). 

2,  3.  Did  the  proceedings  in  question  conform  to  the 
requirements  of  this  statute?  The  plaintiff's  com- 
plaint sets  forth  the  notice  of  intention  to  lay  the 
water-main  and  to  make  the  assessment  and,  as  per- 
mitted by  Section  90,  L.  0.  L.,  pleaded  the  ordinance 
declaring  the  water-main  to  be  a  benefit  to  the  land, 
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by  reference  to  its  title  and  date  of  approval.  The 
complaint  showed  in  substance  the  record  of  proceed- 
ings taken  by  the  council  to  establish  the  lien.  The 
ordinance  recites  that  the  resolution  of  intention  was 
published  as  provided  by  Section  116  of  the  charter; 
that  a  meeting  of  the  council  was  held  at  the  time  and 
place  fixed  by  the  resolution  for  the  purpose  of- con- 
sidering any  protests  against  the  improvement  and 
assessment ;  but  that  no  such  protest  was  made.  The 
defendants  did  not  at  any  time  contest  the  propriety 
or  right  of  the  city  to  construct  the  water-main  and  to 
make  the  assessment.  This  action  is  collateral  to  the 
proceedings  of  the  municipal  authorities  in  the  matter. 
After  notice  given  as  required  by  statute,  and  after 
the  council  has  acquired  jurisdiction,  made  the  levy, 
and  performed  the  work,  defendants  cannot  take  ad- 
vantage of  mere  irregularities  in  making  the  assess- 
ment. Their  only  available  defense  is  that  the  lien 
is  wholly  void.  All  reasonable  presumptions  are  in 
favor  of  the  record  of  the  proceedings,  which,  in  the 
absence  of  allegations  and  proof  to  the  contrary,  must 
be  taken  to  be  true:  Wilson  v.  Salem,  24  Or.  504  (34 
Pac.  9,  691) ;  Clinton  v.  Portland,  26  Or.  410  (38  Pac. 
407) ;  Houck  v.  City  of  Roseburg,  56  Or.  238  (108  Pac. 
186.) 

4.  Wliile  the  allegations  of  the  complaint  as  to  notice 
are  not  so  clear  and  specific  as  might  have  been  de- 
sired by  defendants,  yet  their  remedy  was  to  move  to 
make  the  same  more  definite.  Regarding  the  aver- 
ments of  a  notice  in  such  proceedings,  Page  and  Jones, 
Taxation  by  Assessment,  Section  1237,  states,  in  sub- 
stance, that  averments  showing  that  notice  was  given 
in  substantial  compliance  with  the  terms  of  the  stat- 
ute are  sufficient.  It  is  sufficient  if  the  complaint 
shows  that  some  notice  was  given  and  that  the  court 
regarded  it  as  sufficient  before  taking  action  upon  the 
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petition  for  the  improvement,  indicating  that,  if  the 
notice  is  defective,  such  defect  must  be  set  up  by  the 
answer.  Defendants  could  not  ignore  the  notice, 
suffer  the  work  to  be  done,  and  then  raise  such  objec- 
tion in  a  collateral  proceeding.  The  pleading  setting 
out  the  ordinance,  stating  the  substance  and  effect 
thereof,  and  detailing  the  proceedings  of  the  city  coun- 
cil was  good  upon  general  demurrer:  Green  v.  Tidball, 
26  Wash.  338  (67  Pac.  84,  55  L.  E.  A.  879).  Defend- 
ants' answer  consisted  of  a  general  denial  and  did  not 
point  out  any  defect  in  the  proceedings. 

5.  It  is  urged  by  defendants*  counsel  that  the  resolu- 
tion of  intention  is  defective  in  not  fixing  a  time  and 
place  for  hearing  protests.  This,  in  the  face  of  the 
declaration  of  the  council  that  such  time  and  place  were 
fixed  and  notice  thereof  published^  amounts  to  nothing 
more  than  an  objection  that  the  resolution  was  divided 
into  two  parts,  which  at  most  would  only  be  an  irregu- 
larity. The  city  recorder  was  a  witness  upon  the  trial, 
and,  upon  his  stating  to  the  effect  that  all  of  the  par- 
ties interested  had  an  opportunity  to  be  heard  in  the 
matter,  defendants  did  not  question  the  correctness  of 
the  assertion  by  cross-examination  or  otherwise,  but 
for  brevity's  sake  counsel  made  an  admission  as  to  the 
resolution. 

6.  The  only  evidence  offered  by  defendants  was  in 
regard  to  what  had  already  been  shown,  namely,  that 
when  Mrs.  Dillon  paid  the  tax  on  the  land,  the  city 
authorities,  pursuant  to  custom,  issued  to  her  a  water 
certificate  entitling  her  to  a  like  amount  of  credit  for 
water,  to  be  used  solely  upon  the  premises  conveyed. 
Counsel  for  defendants  assert  that,  by  reason  of  this, 
plaintiff  was  not  damaged  to  the  full  extent  of  the 
payment  of  the  tax ;  that  the  question  of  damages  was  ' 
one  for  the  jury ;  and  that  the  court  erred  in  directing 
a  verdict.    Counsel  for  plaintiff  maintain  that  this 
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was  a  matter  of  the  regulation  of  the  fees  for  the  use 
of  the  city  water,  which  was  subject  to  change  and  not 
compulsory  on  the  part  of  the  city.  We  think  the  right 
to  the  use  of  the  water  furnished  through  the  water- 
main  upon  the  land  purchased  by  plaintiff  from  de- 
fendants, under  the  favorable  conditions  which  might 
be  allowed  by  the  municipal  authorities,  was  one  of  the 
incidents  of  the  improvement  of  the  street  and  real 
estate  by  laying  the  water-main,  which  plaintiff  is  pre- 
sumed to  have  purchased  and  paid  for,  and  that  such 
right  passed  by  the  conveyance  of  the  property.  The 
privilege  granted  by  the  water  certificates  was  solely 
for  the  benefit  of  the  occupant  of  the  premises  and  in 
the  nature  of  a  right  to  the  use  of  the  water-main: 
Page  and  Jones,  Taxation  by  Assessment,  §  1072, 
p.  1777.  As  somewhat  analogous,  see,  also.  Ford  v. 
Oregon  Elec.  Ry.  Co.,  60  Or.  278  (117  Pac.  809,  Ann. 
Gas.  1914A,  280,  36  L.  E.  A.  (N.  S.)  358).  The  right 
of  plaintiff  to  the  use  of  water  by  virtue  of  the  water 
certificates  would  be  the  same  as  to  the  unused  portion 
of  the  water  credited  by  such  certificates,  in  so  far  as 
defendants  are  concerned,  as  if  the  whole  amount  of 
the  tax  had  been  paid  by  defendants.  The  city  might 
thereafter  double  the  water  rate  or  diminish  the  same. 
Therefore  the  question  of  damages  was  not  affected 
by  the  evidence  of  the  issuance  of  the  water  certificates. 
There  being  no  material  disputed  question  of  fact  in 
the  case,  it  was  proper  for  the  trial  court  to  direct  a 
verdict.  It  follows  that  the  judgment  of  the  lower 
court  should  be  affirmed.    It  is  so  ordered. 

Affibmed. 

Mb.  Chiep  Justice  McBBmE,  Mb.  Justice  Eakin  and 
Mb.  Justice  McNaby  concur. 
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Denied  October  7, 1913. 

On  Petition  fob  Bbhsabxng. 

(135  Pae.  336.) 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

Counsel  for  appellants  petition  for  rehearing,  from 
which  petition  it  appears  that  the  opinion  rendered 
was  not  understood  by  counsel. 

7.  In  pleading  the  ordinance  of  an  incorporated  city 
or  a  right  derived  therefrom,  it  is  sufficient  to  refer  to 
such  ordinance  by  its  title  and  date  of  approval.  This 
the  plaintiff  did  in  pleading  ordinance  No.  248  of  the 
City  of  Medf  ord  in  the  case  at  bar :  Section  90,  L.  0.  L, 
This  section  further  provides  that  the  court  shall  there- 
upon take  judicial  notice  thereof;  therefore  the  ordi- 
nance when  so  pleaded  became  as  much  a  part  of  the 
complaint  as  though  the  same  had  been  set  out  in  haec 
verba;  this  before  it.  was  introduced  in  evidence. 

8.  We  hold  that  the  right  to  the  use  of  the  water 
mentioned  in  the  water  certificates  issued  to  plaintiff 
was  purchased  and  paid  for  by  plaintiff  when  she  pur- 
chased the  real  estate.  It  was  in  the  nature  of  an  im- 
provement of  the  street  adjacent  to  the  land  pur- 
chased. 

With  this  explanation  the  petition  will  be  denied. 

Beheabing  Denied. 

Mb.  Chiep  Justice  McBbide,  Mb.  Justice  Eakin  and 
Mb.  Justice  McNaby  concur. 
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Argned  September  24,  decided  October  7,  1913.' 

FIELD  V.  NORTHWEST  STEEL  CO.* 

(135  Pac.  320.) 

Master  and  Servant— -Injuries  to  Servant — Safe  AppUances. 

1.  In  a  personal  injury  action  hj  a  servant  hurt  by  a  pnenmatie 
riveter,  the  master  must  be  held  to  have  notice  of  the  defects  in  the 
riveter,  where  the  foreman  in  charge  of  the  work,  with  power  to 
employ,  discharge  and  direct  men  in  their  movements,  had  actual 
knowledge  of  the  defect. 

Master   and   Servant— Injury   to    Servant— Proximate    Cause— Com- 
plaint. 

2.  In  a  personal  injury  action  by  a  servant,  where  the  complaint 
alleged  that  he  was  given  a  defective  pneumatic  riveter,  and  that 
while  he  was  getting  a  drink  of  water,  the  foreman  in  charge  used  the 
riveter,  manipulating  it  in  such  a  manner  that  the  plunger  was  per- 
mitted to  fall  out  of  place,  by  reason  of  a  defective  spring,  and  that 
upon  the  servant's  return  the  foreman  in  attempting  to  readjust  the 
machine  negligently  turned  on  the  air,  so  that  the  plunger  was  ex- 
pelled, striking  the  servant  on  the  forehead  and  fracturing  his  skull, 
a  recovery  cannot  be  defeated  on  the  ground  that,  even  admitting  the 
spring  was  weak  to  the  extent  of  constituting  negligence,  it  was  not 
the  proximate  cause  of  the  accident;  the  servant  counting  also  upon 
the  negligence  of  the  foreman  in  turning  on  the  air. 

Master  and  Servant— Injuries  to  Servant— Negligence  of  F^ow-ser- 
vants. 

3.  Where  a  servant  suffers  an  injury  by  the  negligence  of  another 
servant  who  is  discharging  a  duty  which  the  master  owes  him,  the 
master  is  liable  without  regard  to  the  rank  of  the  negligent  servant, 
but  is  not  liable  where  the  servant  is  acting  as  a  mere  operator,  this 
being  true  regardless  of  his  rank;  and  consequently  where  the  foreman 
in  charge  of  certain  work  was  attempting  to  repair  the  pneumatic 
riveter  used  by  plaintiff  and  in  doing  so  negligently  injured  plaintiff, 
the  master  is  liable  even  though  the  foreman  had  been  using  the 
riveter  as  an  operative  only  a  few  minutes  before. 

Master  and  Servant— Appliances — ^Delegation  of  Duties. 

4.  The  duty  of  a  master  to  furnish  his  servant  with  reasonably  safe 
appliances  is  nondelegable. 

*The  general  question  of  knowledge  as  an  element  of  employer's 
liability  is  treated  in  an  elaborate  note  in  41  L.  B.  A.  33. 

The  subject  of  vice-principalship  considered  with  reference  to  rank 
of  superior  servant  is  treated  in  an  extensive  note  in  51  L.  B.  A.  513. 

As  to  the  delegation  of  master's  duty  as  to  place  and  appliances, 
see  note  in  54  L.  B.  A.  63. 

As  to  who  is  vice-principal,  see  note  in  75  Am.  St.  Bep.  584. 

As  to  the  liability  of  an  employer  for  injuries  to  employees  from 
defective  machinery  or  appliances,  see  note  in  98  Am.  St.  Bep.  289. 

Beposteb. 
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Master  and  Servant— Injuries  to  Senrant^Actlons-J'TiTy  Question. 

5.  In  an  aeti<m  bj  a  serTant  injured  by  a  pneumatic  riveter,  which 
was  being  repaired  by  the  forenmn,  the  question  of  the  foreman's  neg- 
ligence held,  under  the  evidence,  for  the  jury. 

Damages — ^Heading— Evidence. 

6.  In  a  personal  injury  action,  where  the  complaint  alleged  that 
plaintiff's  skull  was  fractured,  and  that  as  a  result  of  the  injury  he 
was  eaused  to  suffefr  and  did  suffer  grievous  mental,  physical,  bodily 
and  nervous  pain,  evidence  of  injuries  to  the  optic  nerve  is  admissible 
even  though  impairment  of  eyesight  was  not  pleaded. 

From  Multnomah :  Henby  E.  McGinn,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bubnbtt. 

The  plaintiflp,  Albert  Field,  brings  this  action  to  re- 
cover damages  for  injuries  which  he  suffered  while  in 
the  employ  of  the  defendant,  Northwest  Steel  Com- 
pany, a  corporation,  as  an  operator  of  a  pneumatic 
riveting  hammer.  The  parts  of  the  complaint  essen- 
tial for  a  determination  of  the  questions  involved  are 
as  follows:  ''At  the  time  and  place  above  named,  this 
plaintiff  was  under  the  direction  and  control,  and  sub- 
ject to  the  orders  and  commands  of  Jesse  Lilly,  a  fore- 
man of  said  defendant  corporation,  who  supervised 
the  machinery  with  which  plaintiff  worked,  as  well  as 
directed  plaintiff  in  and  about  his  work  and  also  di- 
rected the  time,  place,  manner  and  method  of  work  in 
which  plaintiff  was  required  to  discharge  his  duties. 
The  said  defendant,  acting  through  its  said  foreman, 
furnished  to  this  plaintiff  a  tool  or  implement  with 
which  to  work  which  was  defective,  and  of  the  defec- 
tive character  thereof  the  defendant  well  knew  prior 
to  the  happening  of  the  injuries  to  plaintiff;  that  the 
said  foreman,  Jesse  Lilly,  at  the  time  and  place  afore- 
said, while  plaintiff  had  momentarily  ceased  work  and 
was  getting  a  drink  of  water,  attempted  to  operate  said 
machine,  and  on  cessation  of  operation  by  said  fore- 
man, the  said  foreman  carelessly  and  negligently  so 
manipulated  and  handled  the  said  defective  machine 
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that  the  spring  which  is  a  part  and  parcel  of  said  ma- 
chine, and  which  holds  the  inner  machinery  of  the 
hammer  in  place,  was  permitted  to  and  did  drop  and 
fall  out  of  place,  and  that  the  said  machine  with  which 
this  plaintiff  was  required  to  labor  was  defective  in 
that  the  said  spring  was  loose,  whereas,  in  an  ordinary 
machine,  made  and  intended  for  the  work  which  plain- 
tiff was  required  to  do  with  the  defective  machine 
stated,  such  spring  is  fastened  tight  and  will  not  fall 
out;  that  the  said  foreman  thereupon  attempted  to 
readjust  the  parts  of  said  machine,  and  turned  the 
automatic  machine  upside  down  in  such  a  manner  that 
a  certain  lever,  which  is  a  part  thereof,  came  in  con- 
tact with  the  floor,  and  that  such  lever  is  also  used  in 
turning  on  and  off  the  current  of  air  so  operating 
such  plunger;  that  while  engaged  in  such  work,  the 
said  foreman  carelessly,  negligently  and  recklessly, 
and  with  disregard  for  the  safety  of  this  plaintiff,  so 
manipulated  and  operated  said  machine  while  this  lever 
or  handle  which  controlled  the  air  current  was  resting 
upon  the  floor,  that  he  threw  on  the  pneumatic  pres- 
sure, or  threw  said  machine  in  gear  for  operation 
while  the  said  plunger  was  in  position  to  be  and  was 
affected  thereby,  and  instantly  the  said  plunger  was 
expelled  from  the  nozzle  or  barrel  of  such  machine 
with  great  force  and  violence,  and  the  said  plunger 
struck  this  plaintiff  on  the  right  side  of  the  forehead 
with  great  force  and  violence,  thereby  crushing  plain- 
tiff's skull." 

These  quoted  allegations  are  denied  by  the  answer. 
That  pleading  alleges  contributory  negligence  of  the 
plaintiff,  the  negligence  of  a  fellow-servant,  and  the 
assumption  of  risk  by  the  plaintiff,  all  of  which  is  de- 
nied by  the  reply.  A  jury  trial  resulted  in  a  verdict 
for  the  plaintiff  and  from  the  ensuing  judgment  the 
defendant  appeals.  Affibmed. 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  F.  J.  Lonergan  and  Griffith,  Letter  &  Allen,  with 
an  oral  argument  by  Mr.  Lonergan. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Isham  N.  Smith,  Mr.  L.  E.  Huntsman  and  Mr. 
John  F.  Logan,  with  oral  arguments  by  Mr.  Smith  and 
Mr.  Huntsman. 

Mb.  Justice  Bubnbtt  delivered  the  opinion  of  the 
court. 

The  pneumatic  hammer  with  which  the  plaintiff  was 
working  may  be  described  for  the  purposes  of  this 
opinion  as  follows:  Inside  a  double  walled  tube  is  a 
steel  rod  called  a  plunger,  one  inch  in  diameter,  about 
four  inches  long,  and  weighing  about  one  pound.  In 
front  of  this  plunger  is  another  movable  part  called 
a  die,  having  a  stem  1  3/16  inches  in  diameter  and  2% 
inches  in  length,  and  a  head  1%  inches  in  diameter 
and  in  length;  the  whole  die  weighing  about  two 
pounds.  The  .plunger  works  easily  in  a  portion  of  the 
tube  slightly  larger  than  its  own  diameter.  The  part 
of  the  tube  in  which  the  stem  of  the  die  works  is  some- 
what larger  than  the  chamber  for  the  plunger.  The 
head  of  the  die  projects  beyond  the  muzzle  of  the  tube. 
In  the  end  of  the  head  is  a  semi-spherical  recess  de- 
signed to  fit  upon  the  end  of  the  rivet  when  the  ma- 
chine is  in  action.  A  spring  in  the  form  of  a  sleeve 
reaching  about  three  quarters  of  the  way  around  the 
tube  is  used  for  the  purpose  of  retaining  the  plunger 
and  die  within  the  tube.  The  base  of  this  spring  is 
fashioned  into  a  lip  curving  inward,  which  fits  into  a 
slot  around  the  muzzle  of  the  instrument,  while  the 
upper  edge  of  the  spring  is  so  formed  as  to  engage  a 
shallow  slot  around  the  head  of  the  die,  allowing  about 
a  half-inch  play  of  the  die  forward  and  back.     The 
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sole  design  of  this  spring  is  to  retain  the  plunger  and 
die  in  place  when  there  is  no  air  being  introduced  into 
the  chamber.  It  is  stated  in  the  record  that  no  spring 
would  be  strong  enough  to  hold  in  the  die  and  plunger 
against  the  pressure  of  the  air  ordinarily  maintained. 
In  operation  compressed  air  is  admitted  at  the  rear  end 
of  the  tube,  and  acting  upon  the  plunger  forces  it 
against  the  die  held  hard  against  the  rivet,  and  the 
rebound  releases  the  air,  which  escapes  through  var- 
ious apertures  leading  into  the  outside  tube  and  thence 
through  other  openings  into  the  outer  air.  The  re- 
bound of  the  plunger  causes  it  to  again  meet  the  pres- 
sure of  the  air,  and  so  the  operation  of  riveting  is  con- 
tinued. The  admission  of  the  air  into  the  chamber  is 
controlled  by  a  valve  operated  by  a  projecting  lever  at 
the  breach  of  the  instrument.  The  base  of  the  instru- 
ment may  be  likened  to  the  handle  of  an  ordinary  hand- 
saw and  the  lever,  which  may  be  conveniently  termed 
a  trigger,  works  in  a  slot  on  the  outside  of  the  grip  of 
the  saw,  through  the  interior  of  which  the  air  passes. 

The  plaintiff's  testimony  tended  to  show  that  on  the 
occasion  referred  to  he  was  operating  the  hammer. 
He  laid  it  down  and  went  to  get  a  drink  of  water.  At 
this  juncture  the  foreman  took  up  the  hammer  and 
riveted  a  few  bolts.  When  he  had  finished  he  lowered 
the  muzzle  of  the  tool,  and,  owing  to  the  weakness  of  the 
spring,  the  plunger  and  die  fell  out  upon  the  floor, 
carrying  with  them  the  spring  itself.  By  this  time 
the  plaintiff  had  returned.  The  foreman  stooped 
down,  resting  the  butt  of  the  tool  on  the  floor,  picked 
up  the  plunger,  and  dropped  it  into  place.  The  plain- 
tiff about  the  same  time  took  up  the  spring  and  was 
engaged  in  pressing  it  together  so  as  to  make  it  fit 
around  the  tube  more  closely.  While  the  foreman  was 
in  the  act  of  picking  up  the  die,  in  some  way  he  touched 
the  trigger   which   admitted  the  air   to  the  chamber. 
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The  plunger,  xmliindered  even  by  the  die  or  spring, 
was  expelled  with  such  violence  that,  striking  the  plain- 
tiff on  the  head,  it  fractured  his  skull. 

1.  It  is  first  contended  by  the  defendant  that  the 
plaintiff  failed  to  prove  any  knowledge  on  the  part  of 
the  defendant,  either  actual  or  constructive,  that  the 
spring  was  weak  or  defective  (citing  Manning  v.  Port- 
land  Shipbuilding  Co.,  52  Or.  101  [96  Pac.  545] ).  It  is 
alleged,  and  the  testimony  strongly  tends  to  prove, 
that  the  foreman  was  in  charge  of  the  work,  with 
power  to  employ  and  discharge  men  and  to  direct  their 
movements  and  the  operation  of  the  machinery.  For 
the  purposes  of  knowing  the  condition  of  the  ma- 
chinery he  therefore  stood  in  the  place  of  the  master, 
and  he  had  actual  knowledge  that  the  spring  was  so 
weak  that  it  would  not  retain  the  die  and  plunger  in 
place  when  the  gun,  as  it  is  called,  was  lowered,  muzzle 
down.  Under  these  circumstances  the  knowledge  of 
the  foreman  is  imputed  to  the  master  and  binds  the 
latter:  Rogers  v.  Portland  Lumber  Co.,  54  Or.  387,  394 
(102  Pac.  601,  103  Pac.  514). 

2-5.  It  was  further  contended  that,  **even  admitting 
that  the  spring  was  weak  to  the  extent  of  constituting 
negligence  on  defendant's  part,  it  was  not  the  proxi- 
mate cause  of  the  accident. '*  The  defendant  argues 
that  the  weakness  of  the  spring  as  a  factor  in  the  event 
had  spent  itself,  that  that  portion  of  the  instrument 
had  become  inert,  and  that,  as  the  spring  itself  was  in 
the  hands  of  the  plaintiff  at  the  moment  the  accident 
happened,  it  could  not  have  brought  about  the  re- 
sult which  happened.  The  argument  was  skillfully 
pressed,  and  would  be  well  chosen  were  that  all  of  the 
complaint.  We  must  remember,  however,  that  the 
plaintiff  counts  upon  the  fact  that  the  foreman  at- 
tempted to  readjust  the  parts  of  the  machine,  and  in 
so  doing  so  negligently  operated  the  contrivance  that 
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lie  applied  the  air  to  the  plunger,  causing  it  to  be  pro- 
jected against  the  plaintiff's  head.  But  the  defendant 
contends  that  the  foreman  at  the  time  of  the  accident 
was  a  mere  operative,  performing  details  of  the  work, 
for  whose  negligence  the  defendant  is  not  liable. 
It  is  laid  down  in  Mast  v.  Kern,  34  Or.  247,  250  (54 
Pac.  950,  951,  75  Am.  St.  Rep.  580),  that  ''the  rule,  and 
the  one  now  unquestionably  established  and  supported 
by  the  great  weight  of  authority  both  in  this  country 
and  in  England,  is  that  the  liability  of  the  master  de- 
pends upon  the  character  of  the  act  in  the  performance 
of  which  the  injury  arises,  and  not  the  grade  or  rank 
of  the  negligent  employee.  If  the  act  is  one  pertain- 
ing to  the  duty  the  master  owes  to  his  servant,  he  is 
responsible  for  the  manner  of  its  performance,  with- 
out regard  to  the  rank  of  the  servant  or  employee  to 
whom  it  is  intrusted;  but,  if  it  is  one  pertaining  only 
to  the  duty  of  an  operative,  the  employee  performing 
it  is  a  fellow-servant  with  his  colaborers,  whatever  his 
rank,  for  whose  negligence  the  master  is  not  liable 
( citing  many  authorities ) . '  * 

Bearing  in  mind,  also,  that  by  a  thoroughly  estab- 
lished rule  it  is  the  nondelegable  duty  of  the  master  to 
furnish  the  employee  with  reasonably  safe  tools  with 
which  to  work,  we  observe  that  at  the  time  the  accident 
happened,  the  foreman  was  engaged  in  preparing  a 
tool  for  the  use  of  the  plaintiff.  For  the  reason  stated, 
the  instrument  had  become  unfit  for  use.  The  recital 
of  the  weakness  of  the  spring  and  the  resulting  dis- 
persion of  the  parts  of  the  hammer  was,  in  a  sense, 
matter  of  inducement.  The  situation  for  which  the 
master  is  responsible  commenced  when  its  representa- 
tive, the  foreman,  began  to  assemble  the  pieces  so  as 
to  render  the  hammer  available  for  the  work  in  hand. 
In  other  words,  the  foreman  was  engaged  at  the  mo- 
ment in  preparing  for   the  plaintiff  a  suitable  and 
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proper  tool  for  the  service  in  which  he  was  engaged. 
The  overseer  thus  occupied  the  place  of  the  master,  and 
was  at  the  time  performing  a  duty  owing  by  the  mas- 
ter to  the  servant.  In  the  performance  of  this  duty 
the  master's  representative  so  conducted  himself  and 
so  manipulated  the  appliance  that  the  injury  resulted 
to  the  plaintiff.  The  harm  did  not  happen  during  the 
ordinary  operation  of  the  hammer,  so  as  to  make  it 
the  act  of  a  fellow-servant,  but  while  that  operation 
was  suspended,  calling  into  play  the  inherent  duty  of 
the  master  already  mentioned.  The  testimony  on  that 
point  was  sufficient  to  take  the  case  to  the  jury,  and 
the  motions  for  nonsuit  and  a  directed  verdict  were 
properly  overruled. 

6.  It  is  finally  contended  that  it  was  error  to  permit 
the  plaintiff  to  testify  that  his  eyesight  was  impaired , 
the  same  not  having  been  pleaded  in  the  complaint 
(citing  Maynard  v.  Oregon  R.  R.  Co.,  43  Or.  63  [72 
Pac.  590]).  The  complaint  alleges  generally  as  the 
result  of  the  injury  that  the  plaintiff  *'was  caused  to 
suffer,  did  suffer,  and  now  suffers  grievous  mental, 
physical,  bodily  and  nervous  pain  and  anguish."  The 
case  of  Maynard  v.  Oregon  R.  R,  Co.,  43  Or.  63  (72 
Pac.  590),  teaches  that  when  the  injuries  are  species 
of  hurt  which  might  naturally  arise  from  the  wrongs 
complained  of,  they  may  be  given  in  evidence  under 
the  general  allegations,  in  terms  like  those  used  in  the 
complaint  here.  It  is  not  unreasonable  to  suppose  that 
a  fracture  of  the  skull  exposing  the  brain  would  result 
naturally  and  probably  in  pain  of  the  optic  nerve,  with 
attendant  impairment  of  the  eyesight.  In  that  respect 
the  complaint  might  have  been  amenable  to  a  motion 
to  make  it  more  definite  and  certain  respecting  the  par- 
ticular results  attributed  to  the  injury,  but  after  ver- 
dict the  defect  is  negligible.  We  are  not  prepared  to 
say  that  it  was  error  to  admit  testimony  of  impaired 
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eyesight.    As  against  the  faults  argued  in  the  brief, 
the  judgment  should  be  affirmed.  Affirmed. 

Mr.  Chief  Justice  McBride,  Mr.  Justicb  Moore  and 
Mr.  Justice  Bamsey  concur. 


Argaed  September  22,  decided  October  7,  1913. 

BOLSTER  V.  LAMBERT. 

(135  Pac.  325.) 

Quieting  Title— Actions— Evidence— Weight. 

1.  In  a  suit  to  cancel  mortgagee  upon  land  wMch  plaintiff  claimed 
descended  to  her  from  her  father,  the  execution  of  the  mortgages  bj 
her  grandfather  (who  had  the  same  name  as  her  father),  subsequent 
to  the  latter's  death,  is  of  light  weight  in  determining  the  ownership 
of  property. 

Names— PremimptlonB— Disputable  Presumpftloiis. 

2.  When  a  father  and  son  have  exactly  the  same  name  and  a  deed 
is  made,  the  grantee  bearing  the  common  name  with  nothing  to  indi- 
cate which  one  is  intended,  there  is  a  disputable  presumption  that  the 
father  was  intended,  but  it  may  be  easily  overcome  by  showing  which 
one  bought  and  paid  for  the  property  and  to  which  one  the  deed  was 
delivered. 

Quieting  Titl»— Actions— ETldeoce — Sufficiency. 

3.  In  a  suit  to  cancel  mortgages  to  quiet  plaintiff's  title  to  land 
which  she  claimed  as  heir  of  her  father,  evidence  held  to  support  a 
finding  that  the  mortgages  were  void  and  were  a  cloud  on  plaintiff's 
title. 

From  Multnomah :  Robert  G.  Morrow,  Judge. 

Department  1.    Statement  by  Mr.  Justice  Ramsey. 

This  is  a  suit  in  equity  by  Mary  Bolster  and  Clair 
Bolster  for  the  removal  of  a  cloud  and  for  the  cancella- 
tion of  two  mortgages  on  lots  15  and  16  in  block  14, 
in  Willamette,  City  of  Portland,  Multnomah  County, 
Oregon,  and  for  a  decree  declaring  the  plaintiffs  to  be 
the  owners  in  fee  of  said  real  premises,  and  barring 
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all  rights  of  the  defendauts  therein,  and  for  general 
relief.  The  court  below  rendered  a  decree  in  favor  of 
the  plaintiffs.  The  defendants,  A.  W.  Lambert,  agent, 
and  the  Ganld  Company,  appeal.  Mary  J.  Beers  and 
the  Arleta  Plumbing  &  Heating  Company  did  not  file 
any  answer  nor  did  they  appeal  The  facts  appear  in 
the  opinion  of  the  court.  Apfibmed. 

For  appellant,  A.  W.  Lambert,  Agent,  there  was  a 
brief,  with  oral  arguments  by  Beach,  Simon  <&  Nelson. 

For  appellant,  the  Gauld  Company,  there  was  brief, 
with  oral  arguments  by  Flegel  &  Reynolds. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  C.  Shillock. 

Mb.  Justice  Bamsby  delivered  the  opinion  of  the 
court. 

This  is  a  suit  in  equity  to  remove  a  cloud  from  the 
plaintiffs'  title  to  lots  15  and  16  in  block  14,  in  Will- 
amette, as  described  on  the  recorded  map  of  said  Will- 
amette on  file  and  of  record  in  the  office  of  the  recorder 
of  conveyances  of  Multnomah  County,  Oregon,  and  to 
obtain  a  decree  canceling  two  mortgages  thereon,  and 
declaring  the  plaintiffs  to  be  the  owners  in  fee  of  said 
real  premises,  etc.  The  court  below  rendered  a  decree 
for  the  plaintiffs. 

The  questions  involved  are  chiefly  questions  of  fact, 
and  the  evidence  is  conflicting.  It  is  not  practicable 
to  set  forth  the  evidence  in  extenso  in  this  opinion. 

The  plaintiff  Mary  Bolster  claims  to  be  the  owner  in 
fee  of  said  premises,  and  she  claims  through  A.  J. 
Beers,  Jr.,  and  deeds  of  conveyance  from  the  heirs  of 
said  Beers,  Jr.,  and  also  as  one  of  his  heirs.  If  her 
father  owned  said  premises,  the  plaintiff  is  entitled  to 
the  relief  for  which  she  prays.    On  the  other  hand, 


136  BoLSTEB  t;.  Lambert.  [67  Or. 

if  her  father  did  not  own  said  premises,  she  is  not  en- 
titled to  any  relief. 

The  name  of  the  father  of  the  plaintiffs  was  A.  J. 
Beers,  and  her  grandfather's  name  also  was  A.  J. 
Beers.  The  defendants  A.  W.  Lambert,  agent,  and  the 
Gauld  Company  hold  mortgages  on  said  premises  and 
claim  through  A.  J.  Beers,  Sr.,  and  not  through  A,  J. 
Beers,  Jr. 

On  June  23,  1903,  John  T.  Sullivan  and  wife  con- 
veyed the  premises  in  dispute  to  A.  J.  Beers,  without 
adding  either  senior  or  junior  to  the  name  of  the 
grantee. 

On  September  9, 1908,  A.  J.  Beers,  Sr.,  and  his  wife, 
Mary  J.  Beers,  executed  to  the  defendant  A.  W.  Lam- 
bert, agent,  a  mortgage  on  said  premises  to  secure  the 
payment  of  $1,000.  This  mortgage  was  recorded  in 
the  mortgage  records  of  Multnomah  County  on  Sep- 
tember 10,  1908,  on  page  367  of  volume  325  thereof. 
A.  J.  Beers,  Jr.,  died  intestate  on  the  26th  day  of  Sep- 
tember, 1907,  at  the  age  of  47  years. 

On  the  4th  day  of  June,  1908,  A.  J.  Beers,  Sr.,  made 
a  deed  attempting  to  convey  said  premises  to  his  wife, 
Mary  J.  Beers.  This  deed  was  recorded  June  9,  1908, 
in  the  proper  records  of  deeds.  A.  J.  Beers,  Sr.,  died 
not  long  after  making  said  deed. 

On  July  20,  1909,  Mary  J.  Beers,  widow  of  A.  J. 
Beers,  Sr.,  executed  to  the  defendant  tha  Gauld  Com- 
pany a  mortgage  on  said  premises  to  secure  a  promis- 
sory note  for  $1,888.99,  upon  which  her  deceased  hus- 
band was  a  guarantor.  This  mortgage  was  recorded 
on  page  53  of  Book  356  of  the  records  of  mortgages 
of  Multnomah  County  on  July  23, 1909. 

On  September  21,  1905,  A.  J.  Beers,  Sr.,  mortgaged 
said  premises  to  H.  A.  Skipstein  to  secure  a  loan  of 
$400.  This  mortgage  was  made  in  the  lifetime  of 
A.  J.  Beers,  Jr.    It  has  been  satisfied. 
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The  mortgage  to  A.  W.  Lambert,  agent,  was  exe- 
cuted by  A.  J.  Beers,  Sr.,  after  the  death  of  A.  J, 
Beers,  Jr.,  and  the  mortgage  made  by  Mary  J.  Beers 
to  the  Gauld  Company  was  executed  after  his  death  by 
Mary  J.  Beers,  and  the  deed  made  to  her  by  A.  J. 
Beers,  Sr.,  was  executed  after  the  death  of  A.  J.  Beers, 
Jr. 

The  crucial  question  in  this  case  is:  Was  the  deed 
of  conveyance  which  was  made  by  John  T.  Sullivan 
and  wife  to  A.  J.  Beers  made  to  A.  J.  Beers,  Jr.,  or  to 
A.  J.  Beers,  Sr.T  A.  J.  Beers,  Sr.,  was  the  father  of 
A.  J.  Beers,  Jr.  The  latter  was  past  40  years  of 
age  and  had  a  family  of  children.  The  father  did  not 
usually  add  senior  to  his  name,  nor  did  the  son  usually 
add  junior  to  his  name.  The  name  of  each  was  **A.  J. 
Beers,''  and  they  resided  as  one  family  in  the  same 
house  on  the  premises  in  question. 

The  following  facts  are  proved  to  a  moral  certainty, 
and  they  are  not  disputed  by  any  evidence: 

(1)  That  A.  J.  Beers,  Jr.,  bought  the  property  in 
question  of  Mr.  Sullivan  and  paid  for  it,  and  that 
A.  J.  Beers,  Sr.,  had  nothing  to  do  with  the  buying  of 
it,  and  that  he  did  not  pay  any  part  of  the  purchase 
price. 

(2)  That  the  deed  for  the  property  was  made  by 
Sullivan  and  wife  and  delivered  to  A.  J.  Beers,  Jr.,  and 
that  the  grantee  therein  was  A.  J.  Beers,  without  the 
addition  of  either  senior  or  junior. 

(3)  That  the  dwelling-house  was  built  on  the  prop- 
erty and  paid  for  by  A.  J.  Beers,  Jr.,  and  the  evidence 
fails  to  show  that  the  father  contributed  anything  to 
the  expense  of  building  the  house. 

(4)  That  the  common  reputation  in  the  community 
was  that  this  property  belonged  to  A.  J.  Beers,  Jr. 
On  the  other  hand,  there  was  evidence  that  the  father 
obtained  the  Sullivan  deed  from  the  recorder's  office 
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after  it  had  been  recorded ;  that  before  the  death  of  the 
son  he  borrowed  $400,  and,  to  secure  the  payment  of 
the  debt  created  thereby,  he,  without  his  wife's  joining 
therein,  executed  a  mortgage  on  the  property  in  ques- 
tion, and  after  the  death  of  A.  J.  Beers,  Jr.,  he  exe- 
cuted a  mortgage  on  the  property  to  the  defendant, 
A.  W.  Lambert,  agent,  and  later  attempted  to  convey 
this  property  to  his  wife. 

He  was  administrator  of  his  son's  estate,  and  in 
making  the  inventory  of  the  estate  he  omitted  the  prop- 
erty in  question  therefrom,  but  he  told  a  neighbor,  only 
about  six  weeks  after  his  son's  death,  that  this  prop- 
erty belonged  to  his  son's  estate.  He  told  others  that 
the  property  belonged  to  his  son.  It  appears  that  the 
son  always  claimed  that  he  owned  this  property. 
There  is  no  direct  evidence  tending  to  prove  that  the 
son  knew  that  his  father  had  executed  the  $400  mort- 
gage on  this  land  mentioned  supra. 

Fred.  L.  Beers,  a  nephew  of  his,  testified  (Evidence, 
p.  180)  th^t  A;  J.  Beers,  Jr.,  told  him  that  his  father 
was  going  to  raise  money  on  the  place  for  him,  but 
on  page  181  of  the  evidence  this  witness  says  that  his 
uncle  Andrew,  Jr.,  told  him  that  he  was  going  to  bor- 
row money  on  this  property.  This  is  no  evidence  that 
the  son  ever  recognized  the  right  of  his  father  to  treat 
this  property  as  his  own  or  in  any  manner  to  exercise 
acts  of  ownership  over  it. 

1.  As  stated,  supra,  the  two  mortgages  made  to  the 
defendants  and  the  deed  to  Mary  J.  Beers  were  all 
executed  after  the  death  of  A.  J.  Beers,  Jr.,  and  their 
execution  is  of  little  weight  in  determining  whether 
this  property  belonged  to  the  father  or  to  the  son. 

Mary  J.  Beers,  the  widow  of  A.  J.  Beers,  Sr.,  and 
stepmother  of  A.  J.  Beers,  Jr.,  testified  that  this  prop- 
erty belonged  to  the  son  and  not  to  the  father,  although 
she  executed  two  mortgages  on  it.  Both  of  them  were 
executed  after  the  death  of  A.  J.  Beers,  Jr. 
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Nellie  Rowley,  a  daughter  of  A.  J.  Beers,  Sr.,  and 
sister  of  his  son,  testified  bj  deposition  taken  on  behalf 
of  the  defendant  Lambert,  agent.  She  was  in  poor 
health  and  seemed  unwilling  to  testify.  Her  testi- 
mony is  very  unsatisfactory,  because  it  is  hardly  con- 
sistent. She  says  that,  when  her  brother  was  about 
to  obtain  a  deed  for  this  property,  he  went  to  her  and 
asked  her  to  permit  him  to  have  the  deed  made  to  her, 
and  that  she  declined  to  accede  to  his  request,  and  she 
says  that  he  told  her  afterward  that  the  property  had 
been  deeded  to  his  father.  This  witness  admitted,  on 
cross-examination,  that  she  had  had  an  appointment 
to  go  to  the  oflSce  of  the  attorney  for  the  plaintiff  to  see 
about  being  a  witness  for  the  plaintiff,  who  is  her  niece, 
and  that  she  had  agreed  to  be  a  witness  for  the  plain- 
tiff. Counsel  asked  her,  for  the  purpose  of  laying  the 
foundation  for  impeachment,  concerning  conversa- 
tions which  she  had  only  a  few  days  before  the  deposi- 
tion was  taken  with  G.  W.  Bolster,  concerning  what 
she  told  him  about  the  ownership  of  the  property  in 
dispute,  but  her  answers  were  very  unsatisfactory. 
She  was  asked  whether  she  did  or  did  not  tell  Mr. 
Bolster,  at  the  time  and  place  referred  to,  that  the 
property  did  not  belong  to  her  father,  and  that  he 
never  had  any  interest  in  it,  and  she  answered,  '*I 
don't  know  whether  I  did  or  not."  Asked  (on  page 
215  of  the  evidence)  whether  she  told  Clair  Bolster 
and  G.  W.  Bolster  that  she  would  take  the  stand  and 
swear  that  her  brother  Andrew  J.  Beers  was  the  owner 
of  the  property,  and  that  her  father  had  no  interest 
in  it,  she  answered,  ^*0h,  I  don't  know  what  I  did 
say";  and  in  answer  to  the  next  question  she  said, 
**You  have  got  it  all  jumbled  up  so  that  I  don't  know 
anything  about  it  any  more."  Her  evidence  was  so 
unsatisfactory  to  the  attorney  for  the  defendant  the 
Gauld  Company  that,  as  shown  on  page  219  of  the  evi- 
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dence,  he  moved  the  court  to  strike  out  her  evidence, 
so  far  as  his  client  was  concerned,  and  later  renewed 
said  motion  and  stated  that  he  preferred  to  rely  on 
other  evidence.  The  court  denied  the  motion.  We 
refer  to  this  incident  to  show  that  the  evidence  of  Mrs. 
Rowley  was  very  unsatisfactory.  It  is  not  practicable 
to  set  forth  much  of  her  evidence.  She  was  squarely 
contradicted  by  Mrs.  Alberta  E.  Leonard  as  to  a  con- 
versation which  Mrs.  Rowley  had  with  Mrs.  Leonard. 
The  latter  testified  that  Mrs.  Rowley  told  her  that  her 
brother  often  told  her  that  the  property  belonged  to 
him,  and  that  it  was  not  the  property  of  his  father. 
Owing  to  Mrs.  Rowley's  condition  and  the  nature  of 
her  evidence,  we  are  not  able  to  give  much  weight  to 
what  she  said. 

2.  When  a  father  and  a  son  have  exactly  the  same 
name,  and  a  deed  is  made,  and  the  grantee  bears  the 
common  name,  with  nothing  to  indicate  which  one  was 
intended  to  be  the  grantee,  there  is  a  disputable  pre- 
sumption that  the  father  was  intended:  Chapman  v. 
Tyson,  39  Wash.  523  (81  Pac  1066).  But  such  pre- 
sumption is  easily  overcome  by  showing  which  one 
bought  and  paid  for  the  property  and  to  which  one  the 
deed  of  conveyance  was  delivered.  The  court  below 
found  that  neither  A.  J.  Beers,  Sr.,  nor  his  wife,  Mary 
J.  Beers,  ever  owned  the  property  in  dispute  or  had 
any  right,  title  or  interest  therein,  and  that  the  plain- 
tiff Mary  Bolster  is  the  owner  in  fee  of  said  premises 
and  in  the  possession  thereof. 

3.  We  find  from  the  preponderance  of  the  evidence 
that  the  plaintiff  Mary  Bolster  is  the  owner  in  fee  of 
the  real  premises  in  dispute  and  in  possession  thereof, 
and  that  the  mortgages  held  by  A.  W.  Lambert,  agent, 
and  the  Gauld  Company,  defendants,  and  described  in 
the  complaint  and  the  answers,  are  null  and  void  and 
a  cloud  on  plaintiffs'  title,  and  that  they  should  be  can- 
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celed,  and  that  they  were  canceled  by  the  decree  of  the 
court  below. 

The  decree  of  the  court  below  is  affirmed. 

Affibmed. 

Mb.  Chief  Justice  McBride,  Mb.  Justigb  Moobb  and 
Mb.  Justigb  Bubkbtt  concur. 
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LATOURETTE  v.  MILLEB. 

(135  Pac.  327.) 

Appeal  and  Error— <k>iifllct  In  Beoord. 

1.  A  statement  of  testimony  set  forth  in  the  bill  of  exceptions  and 
certified  by  the  trial  judge  governs  in  case  of  conflict  between  it  and 
a  statement  in  writing  of  the  objections  made  and  exceptions  taken 
and  what  purports  to  be  a  transcript  of  the  testimony  taken  by  the 
official  stenographer. 

Evidence — Oplniona— Oompensatlon  of  Attorney. 

2.  Where  no  uniform  scale  of  attorneys'  fees  has  been  agreed  upon, 
a  reasonable  compensation  for  the  services  of  one  attorney  cannot  be 
determined  by  another  attorney's  idea  of  what  would  be  a  reasonable 
fee  for  such  services  rendered  by  himself. 

Aiq^eal  and  Error— Bevlew— Harmless  Error. 

3.  In  an  action  by  an  attorney  for  compensation,  the  admission 
of  evidence  of  what  another  attorney  thought  would  be  a  reasonable 
compensation  for  a  similar  service  is  harmless,  where  the  trial  was  to 
the  court,  for  that  tribunal  can  separate  the  material  from  the  imma- 
terial evidence. 

EvideDce— Expert  Evidence — Hypothetical  Qneatlons. 

4.  If  an  expert  witness  is  present  in  court  and  has  heard  the  tes- 
timony given,  his  opinion  may  be  given  upon  the  assumption  of  the 
truth  of  such  testimony  without  the  necessity  of  a  hypothetical 
question. 

Evidence — Opinion  Evidence — Expert  Testimony — QnestionB. 

5.  Where  there  is  no  conflict  in  the  testimony  upon  material  facts, 
an  expert's  opinion  may  be  based  upon  a  question  not  stated  hypo- 
thetically;  consequently,  in  an  action  by  an  attorney  for  compensation, 
where  there  was  no  controversy  over  the  services  rendered,  a  question 
to  another  attorney,  testifying  as  an  expert  on  attorneys'  fees,  might 
properly  assume  the  rendering  of  such  services. 
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S?ldeiu»-^Opinloii  S?ld«DC6— Ezp«rt  TeetimonT. 

6.  In  an  action  for  attorneys'  fees,  where  defendant  had  employed 
other  counsel  besides  plaiiutiffy  evidence  of  the  rendition  of  services 
by  the  other  counsel  might  be  disregarded  in  a  question  to  another 
attorney,  testifying  aa  an  expert  as  to  what  would  be  a  reasonable 
compensation  for  plaintiff's  services. 

Appeal  and  Error— Sevlew—Verdieti. 

7.  Where  a  verdict  is  supported  by  the  evidence,  it  cannot  be  re- 
viewed on  appeal. 

From  Multnomah :  Wiluam  N.  Gatens,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Moore. 

This  is  an  action  by  H.  F.  Latourette  against  Frank 
L.  Miller  to  recover  $750,  the  remainder  of  an  alleged 
attorney's  fee  for  services  performed  by  plaintiff's 
assignors,  on  account  of  which  $100  had  been  paid. 

The  answer  denies  that  $850  is  a  just  fee,  or  that  any 
sum  in  excess  of  $100,  the  amount  paid,  is  reasonable. 
The  cause  was  tried  without  the  intervention  of  a  jury, 
and  from  the  testimony  taken  findings  of  fact  and  of 
law  were  made  and  based  thereon,  judgment  was  given 
the  plaintiff  for  $700,  and  the  defendant  appeals. 

Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  F.  W.  Bronn  and  Mr.  Edward  D.  Ulrich,  with  an 
oral  argument  by  Mr.  Bronn. 

For  respondent  there  was  a  brief,  with  oral  argu- 
ments by  Latourette  <&  Latourette. 

Mb.  Justice  Moobb  delivered  the  opinion  of  the 
court 

It  is  contended  by  defendants'  counsel  that  errors 
were  committed  in  admitting,  over  objection  and  ex- 
ception, certain  testimony,  and  that  the  judgment  and 
findings  are  excessive.  These  assignments  will  be  con- 
sidered in  the  order  mentioned.    John  B.  Latourette, 
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a  witness  for  plaintiff,  testified  in  effect  that  Martha 
E.  Fritz  commenced  an  action  in  the  Circuit  Court  of 
the  State  of  Oregon  for  Multnomah  County  against 
Frank  A.  Miller,  the  defendant  herein,  to  recover 
$50,000  as  damage  for  an  alleged  breach  of  promise  of 
marriage ;  that  Miller  thereupon  retained  an  attorney, 
who  filed  an  answer  in  that  action,  denying  the  alleged 
promise;  that  thereafter,  in  order  to  obtain  assistant 
counsel.  Miller  engaged  the  witness  and  H.  F.  Latour- 
ette,  partners,  as  Latourette  &  Latourette,  stipulating 
in  writing  to  pay  them  a  reasonable  sum  for  their  ser- 
vices ;  that  having  examined  numerous  letters  received 
by  Miller  from  Martha  E.  Fritz,  the  firm  so  engaged 
concluded  that  he  had  promised  to  marry  her,  but  that 
subsequently  she  abandoned  the  contract  and  released 
him  from  his  promise,  whereupon  an  amended  answer 
was  filed  alleging  the  facts  disclosed  by  the  letters; 
that  for  about  three  months  the  witness  and  his  part- 
ner were  occupied  in  carefully  examining  the  law  ap- 
plicable to  their  theory  of  the  case;  that  they  ascer- 
tained what  the  real  character  of  Martha  E.  Fritz  was, 
and  where  she  had  been  for  four  years  immediately 
prior  to  the  beginning  of  her  action;  that  they  dis- 
covered that  Miller  had  paid  her  about  $6,500,  and  that 
she  had  spent  three  months  in  Oregon  visiting  at  his 
home;  that  the  firm  of  which  the  witness  was  a  mem- 
ber had  made  thorough  and  careful  preparation  for 
the  trial  of  the  action ;  that  when  the  case  was  set  down 
for  hearing  they  were  present  in  court  at  the  time 
appointed  for  that  purpose;  that  owing  to  the  con- 
gested condition  of  the  docket  the  cause  went  over 
from  day  to  day  for  five  days,  during  which  time  the 
witness  and  his  partner  were  in  attendance  upon 
court;  that  at  the  end  of  that  time  Miller  notified  them 
that  the  plaintiff  in  that  action  would  not  appear  for 
trial,  whereupon  they  secured  a  judgment  of  dismissal 
against  her ;  that  the  charge  of  $850  had  been  made  as 
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a  reasonable  fee ;  that  the  sum  of  $100  had  been  paid 
as  retaining  fees ;  and  that  the  firm  had  assigned  the 
claim  for  the  remainder  to  the  plaintiff,  H.  F.  Latour- 
ette. 

Miller,  as  a  witness  in  his  own  behalf,  does  not  deny 
any  of  the  statements  thus  made,  and,  referring  to  a 
period  of  four  or  five  days  during  which  the  members 
of  the  firm  were  engaged  in  preparing  for  trial,  tes- 
tified as  follows : 

**They  worked  longer,  but  they  put  the  time  on  the 
letters. '* 

**Q.  These  letters,  comprising  from  75  to  100  from 
the  woman  to  you,  which  they  systematized,  and  per- 
fected and  got  ready  for  trial! 

*'A.  So  I  understood. '* 

A.  E.  Clark,  a  witness  for  the  plaintiff,  having  tes- 
tified that  he  was  an  attorney  in  active  practice,  and 
had  prepared  for  the  trial  of  actions  for  breaches  of 
promise  of  marriage,  was  interrogated  as  follows: 

**Q.  Did  you  hear  the  statement  of  John  B.  Latour- 
ette  on  the  stand,  as  to  what  service  he  performed  in 
the  case  at  barT 

**A.  I  came  in  when  he  was  testifying  in  regard  to 
his  being  called  into  the  case. 

**Q.  I  will  ask  you  this  question:  In  a  case  of  this 
kind,  where  the  attorney  is  retained  by  the  defendant 
in  a  breach  of  promise  case,  in  which  the  defendant 
is  sued  for  $50,000  damages,  and  after  some  other  at- 
torney has  prepared  the  pleadings,  and  under  the 
agreement  between  the  defendant  and  the  supposed 
attorney  that  a  reasonable  fee  would  be  paid  for  such 
services,  and  then  after  the  answer  is  withdrawn  and 
an  amended  answer  is  put  in,  the  first  having  denied 
any  promise  to  marry,  and  the  second  answer  having 
admitted  the  promise  of  marriage  and  pleading  a 
revocation  of  it  afterward;  the  examination  of  some 
75  to  100  letters  which  had  passed  from  plaintiff  to 
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defendant,  a  large  number  of  which  showed  the  direct 
promise  of  marriage ;  and  the  greater  portion  of  three 
months*  time  having  been  put  in  by  the  attorney  in  as- 
certaining who  the  plaintiff  was,  and  what  she  was 
and  where  she  was;  and  it  appearing  that  there  had 
been  more  or  less  intimate  relations  during  the  period 
of  four  years  between  plaintiff  and  defendant,  and  a 
large  portion  of  that  time  defendant  gave  money  to 
plaintiff,  in  the  aggregate  of  about  $6,500,  and  the 
letters  showing  a  promise  of  marriage — ^now,  in  the 
case  of  the  attorney  who  took  that  case,  and  got  it 
ready  for  trial  by  amending  the  pleadings,  studying 
the  law  of  the  case,  studying  the  evidence,  making  a 
detailed -proof  of  the  correspondence,  having  the  case 
set  for  trial,  appearing  for  trial,  the  case  went  over  the 
first  day  and  then  for  five  days,  and,  the  plaintiff  fail- 
ing to  appear  at  all,  judgment  was  taken  in  favor  of 
the  defendant,  and  against  the  plaintiff,  what  would 
you  consider  the  reasonable  value  of  such  services  f 

The  defendant's  counsel  objected  to  the  question  on 
the  grounds  that  it  did  not  conform  to  the  evidence  ad- 
duced, and  that  no  proper  foundation  had  been  laid 
for  the  introduction  of  the  testimony  desired.  The  ob- 
jection was  overruled  and  an  exception  allowed. 

The  witness  replied:  ** Taking  your  statement  into 
consideration  with  the  evidence  I  heard  Mr.  Latour- 
ette  give,  I  would  say  a  fee  anywhere  from  $1,100  to 
$1,200  would  be  a  very  reasonable  fee,  and  such  as  I 
would  charge  for  similar  service."  No  motion  was 
interposed  to  strike  out  what  the  witness  would  have 
charged  for  similar  service. 

George  W.  Stapleton,  as  plaintiff's  witness,  testified 
that  he  was  engaged  in  the  practice  of  law,  having  had 
several  years'  experience;  that  he  had  made  prepara- 
tion for  the  trial  of  an  action  for  a  breach  of  promise 
of  marriage.    He  was  then  interrogated  as  follows : 

67  Or.— 10 
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**Q.  Let  me  ask  you,  were  you  in  the  room  when 
Mr.  Latourette  testified  T 

**A.  I  was  here  at  the  trial,  at  the  end  of  it,  when  I 
heard  the  same  question  put  to  Mr.  Clark. 

**Q.  I  will  ask  you  what  you  would  consider  a  rea- 
sonable fee  in  a  case  of  that  Mndf 

The  defendant's  counsel  thereupon  objected  to  the 
question  on  the  same  grounds  as  hereinbefore  stated. 
The  objection  having  been  overruled  and  an  exception 
allowed,  the  witness  answered:  *' Based  upon  the  ques- 
tion propounded  to  Mr.  Clark,  I  would  say  anywhere 
from  $800  to  $1,200  would  be  a  reasonable  f ee. ''  In  the 
transcript  of  the  testimony  the  concluding  part  of  the 
conditional  question  put  to  Mr.  Clark  was:  ** What 
would  you  consider  the  reasonable  value  of  your  ser- 
vices f  If  the  estimate  of  that  attorney  would  have 
been  deemed  a  reasonable  fee,  had  he  rendered  the  ser- 
vice, was  the  answer  sought  from  Mr.  Clark,  then  Mr. 
Stapleton  also  expressed  a  like  opinion ;  for  it  will  be 
remembered  that  his  value  of  the  labor  performed  was 
** based  upon  the  question  propounded  to  Mr.  Clark.'' 

It  is  argued  by  defendant's  counsel  that  whatever 
charges  these  expert  witnesses  would  have  made  if 
they  or  either  of  them  had  performed  the  services  ren- 
dered by  Latourette  &  Latourette  were  immaterial, 
and,  this  being  so,  errors  were  committed  in  permit- 
ting the  questions  to  be  answered.  No  objections  to 
the  inquiries  submitted  to  either  of  the  attorneys  was 
made  on  the  ground  that  the  answers  sought  were  im- 
material or  incompetent,  and  for  that  reason  the  atten- 
tion of  the  trial  court  was  not  called  to  the  errors 
argued  iu  the  brief  of  defendant's  counsel.  Besides, 
the  bill  of  exceptions,  in  setting  forth  the  question  put 
to  Mr.  Clark,  shows  that  the  inquiry  is  concluded,  as 
hereinbefore  quoted,  with  the  sentence:  **What  would 
you  consider  the  reasonable  value  of  such  services^ 
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thereby  meaning  the  services  rendered  by  Latourette 
&  Latourette. 

1.  A  statement  of  testimony  as  set  forth  in  a  bill  of 
exceptions,  which  is  certified  to  as  being  correct  by  the 
trial  judge,  is  binding  upon  a  court  of  appeals,  when 
there  is  any  conflict  between  the  statement  in  writing 
of  the  objections  made  and  the  exceptions  taken  by  a 
party  during  the  trial  of  a  cause  and  what  purports 
to  be  a  transcript  of  the  testimony  given  on  that  occa- 
sion as  taken  and  reported  by  an  oflRcial  stenographer: 
Singer  Mfg.  Co.  v.  Graham,  8  Or.  17  (34  Am.  Bep. 
572) ;  Kimery  v.  Taylor,  29  Or.  233  (45  Pac.  771).  It 
must  therefore  be  taken  as  true  that  the  question  put 
to  Mr.  Clark  terminated  with  an  inquiry  as  to  his 
opinion  of  the  value  of  the  services  stated  to  have  been 
performed,  and  not  an  estimate  of  the  worth  of  like 
employment,  had  it  been  rendered  by  that  witness. 

2, 3.  It  will  be  kept  in  mind  that  after  estimating 
what  he  considered  **a  very  reasonable  fee"  Mr.  Clark 
further  said,  **and  such  as  I  would  charge  for  similar 
service."  As  the  cause  was  tried  without  a  jury,  the 
court  was  able  to  separate  the  material  testimony  from 
the  unimportant  declarations  of  the  witness,  though  no 
motion  was  made  to  strike  it  out.  It  must  be  admitted 
that  whatever  sum  of  money  one  attorney  would  con- 
sider a  reasonable  fee  if  he  had  performed  a  stated 
service  is  not  always  the  standard  of  value  had  the 
service  been  rendered  by  another  lawyer.  No  uniform 
scale  of  attorneys'  fees  has  been  agreed  upon  by  the 
members  of  the  profession,  nor  can  unvarying  prices 
for  particular  service  be  well  prescribed  so  as  to  make 
any  law  in  relation  thereto  universal  in  its  application, 
except  a  public  prosecutor,  or  the  compensation  to  be 
paid  to  the  person  appointed  by  the  court  to  defend 
a  criminal,  for  the  successful  lawyer  who  has  had  much 
experience  and  possesses  a  reputation  for  rectitude 
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of  conduct  can  usually  command  and  receive  a  greater 
remuneration  for  his  services  than  is  generally  paid 
to  an  attorney  who  has  not  so  much  legal  wisdom  or 
less  experimental  knowledge.  The  concluding  part  of 
Mr.  Clark's  answer  to  the  conditional  inquiry,  though 
immaterial,  was  evidently  not  prejudicial. 

4, 5.  Mr.  Clark  in  answer  to  the  preliminary  ques- 
tion, **Did  you  hear  the  statement  of  John  B.  Latour- 
ette on  the  stand  as  to  what  services  he  had  performed 
in  the  case  at  barf  replied,  **I  came  in  when  he  was 
testifying  in  regard  to  his  being  called  into  the  case.'* 
Having  thus  answered,  the  conditional  question,  as  set 
forth  in  the  bill  of  exceptions,  was  propounded  to  him 
as  to  his  opinion  of  what  sum  of  money  would  be  con- 
sidered a  reasonable  fee  for  a  performance  of  the  ser- 
vices rendered.  It  is  contended  by  defendant's  counsel 
that  in  answering  the  conjectural  inquiry  the  witness 
contemplated  the  testimony  given  by  Mr.  Latourette, 
only  a  part  of  which  he  had  heard ;  that,  such  being  the 
case,  there  was  no  certainty  of  fact  as  a  predicate  for 
Clark's  reply  to  the  question;  that  if  he  had  heard 
Latourette 's  previous  sworn  statements  as  to  the  ex- 
tent of  the  services  performed  by  another  attorney, 
before  his  firm  was  retained  in  trie  case,  the  answer 
given  might  have  been  different;  that  no  proper 
foundation  was  laid  for  the  introduction  of  opinion 
evidence,  and  hence  an  error  was  committed  in  overrul- 
ing the  objection,  interposed  on  that  ground,  and  in 
permitting  a  reply  to  the  inquiry.  There  is  no  con- 
troversy whatsoever  respecting  the  quantum  of  ser- 
vices performed  for  Miller  by  Latourette  &  Latourette , 
the  only  issue  being  the  measure  of  compensation  to 
which  these  attorneys  were  entitled,  upon  which  issue 
no  testimony  was  offered  by  the  defendant.  The  prob- 
able purpose  sought  to  be  accomplished  by  asking 
Clark  if  he  had  heard  Latourette 's  testimony  was  to 
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avoid  the  necessity  of  repeating  the  sworn  statements 
thus  made,  for  it  has  been  held  that  if  an  expert  wit- 
ness was  present  in  court  and  heard  the  testimony 
when  given,  the  question  might  be  put  to  him  whether, 
if  the  facts  so  testified  to  were  true,  he  could  base  an 
opinion  thereon,  and  what  that  opinion  was :  Dickerson 
V.  Fitchburg,  13  Gray  (Mass.),  546,  556.  If  there  is 
no  controversy  in  the  testimony,  and  such  sworn  state- 
ments are  not  voluminous,  a  court  in  its  discretion  may 
allow  counsel  to  put  the  question,  on  an  assumption  of 
the  truth  of  the  statement,  to  an  expert  witness,  with- 
out any  recapitulation  of  the  testimony  so  given: 
Rogers,  Ex.  Test.  (2  ed.),  §  28.  Where  the  opinion  of 
an  expert  is  required  on  the  testimony  of  another  wit- 
ness, which  statements  made  upon  oath  are  not  em- 
braced in  a  hypothetical  question,  it  should  appear 
that  the  expert  heard  such  testimony  when  it  was 
given :  Howland  v.  Oakland  etc.  Ry.  Co,,  115  Cal.  487, 
495  (47  Pac.  255).  When  there  is  no  conflict  in  the 
testimony  upon  material  facts,  the  question  need  not 
be  stated  hypothetically :  Rogers,  JEx.  Test.  (2  ed.), 
§  31.  Since  all  of  Latourette's  testimony  had  not  been 
heard  by  Clark,  it  was  necessary  to  state  to  him  in 
the  conditional  question  all  the  material  facts  that  had 
been  established. 

6.  Any  testimony  given  by  John  R.  Latourette  as  to 
services  performed  by  another  attorney  in  the  case  of 
Fritz  V.  Miller  was  immaterial,  and  unnecessary  to  be 
stated  in  the  question  put  to  the  expert,  since  the  meas- 
ure of  the  recovery  herein  was  based  on  the  value  of 
the  services  rendered  by  the  firm  of  Latourette  &  La- 
tourette alone.  The  question  put  to  Mr.  Clark,  which 
inquiry  was  also  considered  by  Mr.  Stapleton,  em- 
braced sufficient  facts  testified  to  by  Mr.  Latourette  to 
enable   the   expert  witness   to  formulate  intelligent 
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opinions  based  thereon.  No  error  was  committed  in 
the  respects  alleged. 

7.  As  the  cause  was  heard  without  the  intervention 
of  a  jury,  and  as  Stapleton's  least  estimate  of  $800  as  a 
reasonable  fee  was  adopted,  and  the  court,  after  de- 
ducting $100,  the  sum  paid,  found  that  $700  remained 
due,  such  conclusion  of  fact  is  amply  supported  by  evi- 
dence and  cannot  be  reviewed. 

The  judgment  based  upon  such  finding  should  be  af- 
firmed, and  it  is  so  ordered.  Affibmbd. 

Mb.  Chief  Justice  McBbide,  Mb.  Justiob  Bubnett 
and  Mb.  Justice  Bamsey  concur. 


Submitted  on  briefs  September  22,  decided  October  7,  191S. 

NOBTHWESTEBN  ELEC.  CO.  v.  ZIMMEBMAN. 

(135  Pac.  330.) 

Eminent  I>oiiiain— Delegaticm  of  Power — Statate— Oonstmctloii. 

1.  Section  6245,  L.  (3.  L.,  authorizing  any  person  or  corporation  to 
condemn  a  right  of  way  for  electric  wires  includes  foreign  corpora- 
tions, as  the  language  is  general,  and  Sections  6726-6728  permit  and 
in  effect  invite  such  corporations  to  do  business  in  the  state  on  certain 
conditions  and  by  implication  extend  the  powers  and  privileges  neceo- 
sary  to  carry  on  such  business. 

Eminent  Domain— ProceedlngB— Pleading — Sufficiency  of  Petition. 

2.  A  complaint  brought  under  Section  6247,  L.  O.  L.,  authorizing 
the  condemnation  of  trees  that  would  menace  a  line  for  conveying  an 
electric  current  to  a  width  of  300  feet,  which  fails  to  state  that  plain- 
tiff has  a  right  of  way  which  is  menaced  by  the  trees,  is  fatally  de- 
fective, since  the  facts  showing  the  necessity  for  the  condemnation 
cannot  be  assumed. 

Oorporations— Foreign  Corporations— Evidence  of  Existence. 

3.  Under  the  express  terms  of  Section  6728,  L.  O.  L.,  the  eertifl- 
cate  issued  by  the  Secretary  of  State  to  a  foreign  corporation,  upon 
its  compliance  with  the  requirements  for  permission  to  do  business 
within  the  state,  is  prima  facie  evidence  of  the  existence  of  such  cor- 
poration. 

From  Multnomah:  James  W.  Hamilton,  Judge. 
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En  Banc.    Statement  by  Mb.  Justice  Eakin. 

This  is  an  action  by  the  Northwestern  Electric  Com- 
pany, a  corporation,  against  George  H.  Zimmerman 
and  Jessie  Zinamerman,  his  wife,  to  condemn  trees  that 
would  be  a  menace  to  a  line  of  poles  and  wires  to  be 
used  in  conveying  an  electric  current.  PlaintijBf  is  a 
corporation  of  the  State  of  Washington  and  is  con- 
structing a  line  of  poles  and  wires  for  the  transmission 
of  electricity  for  power  and  light  purposes  in  cities 
and  towns  and  to  railroads  and  other  utilities  in  the 
State  of  Oregon.  Its  complaint  states  that  it  has  com- 
plied with  the  requirements  of  the  laws  of  this  state 
entitling  foreign  corporations  to  transact  business 
therein  and  paid  its  license  fee  and  asks  to  condemn 
such  trees,  namely,  about  140  in  number,  situated  on  a 
strip  of  ground  300  feet  in  width,  across  the  Wilmot 
and  the  Flemming  donation  land  claims,  the  longi- 
tudinal center  of  which  strip  is  coincident  with  the 
southerly  line  of  the  county  road,  known  as  the  Sandy 
road.  Said  lands  are  owned  by  the  defendant  G.  H. 
Zimmerman,  the  defendant  Jessie  Zimmerman  being 
his  wife.  The  case  was  tried  before  a  jury,  who  re- 
turned a  verdict  in  favor  of  the  defendants,  assessing 
their  damages  at  $800.  Plaintiff  paid  the  amount  of 
said  verdict  for  the  defendants  to  the  clerk  of  the  court, 
and  the  court  rendered  judgment  thereon,  condemning 
the  said  trees  and  authorizing  plaintiff  to  cut  and  re- 
move the  same.  Submitted  on  briefs  without  argu- 
ment under  the  proviso  of  Rule  18  of  the  Supreme 
Court:  56  Or.  622  (117  Pac.  xi).  Ebvebsed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Enoch  B.  Dufur  and  Mr.  Hayward  H.  Riddell. 

For  respondent  there  was  a  brief  over  the  name  of 
Wood,  Montague  £  Hunt. 
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Mr.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1.  Defendants  demurred  to  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  Two  objections  to  the  com- 
plaint are  suggested,  namely,  that  the  plaintiff  has  not 
capacity  to  sue,  and  that  the  complaint  does  not  show 
that  plaintiff  has  any  line  or  right  of  way  that  is 
menaced  by  the  trees.  Defendants  contend  that  the 
right  of  eminent  domain  is  not  extended  to  foreign 
corporations  in  the  State  of  Oregon.  Plaintiff  relies 
exclusively  upon  Section  6245,  L.  0.  L.,  which  pro- 
vides :  **  A  right  of  way  and  privilege  is  hereby  granted 
to  any  person,  persons,  or  corporation  to  construct, 
maintain,  and  operate  telegraph  lines,  telephone  lines, 
and  lines  and  wires  for  the  purpose  of  conveying  elec- 
tric power  or  electricity,  along  the  public  roads,  high- 
ways, and  streets  of  the  state,"  etc.  Provision  is 
thereafter  also  made  for  securing  rights  of  way  there- 
for. Plaintiff  contends  that  this  statute  iucludes 
foreign  corporations.  The  act  was  originally  passed 
in  1862,  granting  the  right  to  telegraph  lines  only, 
and  was  amended  in  1901  to  include  telephone  lines 
ftnd  lines  for  conveying  electricity.  The  act  at  least 
by  implication  authorized  the  persons  and  corpora- 
tions named  to  do  business  in  the  state  and  to  exercise 
the  right  of  eminent  domain  when  necessary  for  that 
purpose;  and  the  only  question  is  whether  it  iucludes 
foreign  corporations.  No  doubt  when  first  enacted 
it  was  intended  to  include  foreign  telegraph  companies, 
as  the  language  naming  the  persons  to  whom  the  priv- 
ilege is  extended  is  general :  15  Cyc.  574 ;  In  re  Marks, 
6  N.  Y.  Supp.  105;  In  re  Ohio  Valley  Gas  Co.,  6  Pa. 
Dist.  200.  And  it  has  been  acted  upon  since  that  time 
as  including  them.  Our  statute  (Sections  6726,  6727, 
6728,  L.  0.  L.)  provides  when  foreign  corporations 
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may  do  business  within  the  state;  and  it  may  be  con- 
sidered as  an  invitation  to  foreign  corporations  to 
come  into  the  state,  to  enter  npon  the  business  for 
which  incorporated,  and  to  that  extent,  when  the  con- 
ditions are  complied  with,  the  corporations,  by  impli- 
cation, are  extended  all  the  powers  and  privileges 
necessary  to  carry  out  such  business.  Such  a  com- 
pliance with  the  statute  has  now  become  a  prerequisite 
to  foreign  corporations  entering  the  state  under  Sec- 
tion 6245,  L.  0.  L.  In  New  York,  N.  H.  &  H.  R.  R.  Co. 
V.  Welsh  et  d.,  143  N.  Y.  411  (38  N.  E.  378,  42  Am  St. 
Rep.  734),  it  is  held  that  the  expression  **any  railroad 
corporation'^  in  the  general  railroad  act  of  that  state 
must  be  taken  in  its  comprehensive  sense  and  includes 
foreign  railroad  corporations,  the  statute  having  au- 
thorized foreign  corporations  to  do  business  in  the 
state  upon  complying  with  certain  requirements,  and 
says:  *^Pro  tanto  it  is  settled  here  under  the  sanction 
of  our  laws,  and  to  the  extent  of  its  existence  and 
operation  here,  in  the  contemplation  of  those  laws,  it 
is  pro  hac  vice  a  state  corporation. ' '  Other  states  hold 
that  the  state  may  adopt  a  foreign  corporation:  See 
Russell  V.  St.  Louis  etc.  Ry.  Co.,  71  Ark.  451  (75  S.  W. 
725).  But  that  the  foreign  corporation  must  be  for- 
mally adopted  by  the  legislature.  In  Missouri,  where 
a  foreign  corporation  was  authorized  to  extend  its  road 
into  that  state,  it  was  permitted  to  exercise  the  power 
of  eminent  domain:  St  Louis,  K.  C.  &  C.  Ry.  Co.  v. 
Lewright,  113  Mo.  660  (21  S.  W.  210);  Thompson, 
Corporations,  2731.  Therefore,  we  are  of  the  opinion 
that  the  privileges  granted  by  Section  6245,  L.  0.  L., 
extend  to  foreign  corporations. 

2.  The  other  contention  of  defendants  is  more  seri- 
ous, namely,  that  the  complaint  does  not  allege  that 
the  plaintiff  has  a  right  of  way  for  an  electric  line 
that  might  be  affected  or  injured  by  the  falling  trees 
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on  the  strip  of  ground  described,  nor  does  the  com- 
plaint describe  the  location  of  such  a  way  that  will 
entitle  it  to  cut  the  timber  adjacent  to  it,  or  from 
which  the  300  feet  in  width  may  be  located.  This 
proceeding  is  brought  by  authority  of  Section  6247, 
L.  0.  L.,  as  amended  by  Laws  of  1911,  page  456,  whicli 
amendment,  after  providing  the  manner  of  condemna- 
tion of  the  right  of  way  for  the  electric  line,  adds  to 
the  original  section  the  following  words:  **And  if  the 
lands  be  covered  by  trees  which  are  liable  to  fall  and 
constitute  a  hazard  to  such  wire  or  line ;  then  any  cor- 
poration organized  for  the  purpose  of  building,  main- 
taining, and  operating  a  line  of  poles  and  wires  for 
the  transmission  of  electricity  for  lighting  or  power 
purposes,  and  for  furnishing  electric  lights  or  power 
for  hire,  may  appropriate  and  condemn  such  trees  for 
a  width  not  exceeding  three  hundred  feet,  as  may  be 
necessary  or  convenient  for  such  purpose/'  And 
the  plaintiff's  right  is  based  thereon. 

We  think  the  complaint  is  wholly  insufficient  to  show 
that  plaintiff  is  entitled  under  this  law  to  condenm 
these  trees.  The  clause,  *4f  the  lands  be  covered  with 
trees,**  has  reference  to  the  lands  from  which  the 
25-foot  strip,  previously  provided  for,  is  to  be  con- 
demned. The  subsequent  term  **such  trees**  for  a 
width  of  300  feet  refers  to  trees  adjacent  to  the  line, 
and  the  company  has  no  right  to  condemn  trees  ex- 
cept those  adjacent  to  its  right  of  way.  Therefore  a 
prerequisite  to  establish  its  right  to  condemn  trees  is 
to  show  that  it  has  the  right  of  way  to  which  the  trees 
are  a  menace,  unless  the  condemnation  of  the  right 
of  way  is  included  in  the  same  action.  All  the  com- 
plaint says  about  a  right  of  way  is  that  plaintiff  is 
engaged  in  constructing  a  line  of  wires,  and  that  it  is 
necessary  for  the  proper  construction  and  maintenance 
of  such  line  to  appropriate  the  trees  on  the  ground 
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described,  which  assumes  the  necessity  of  the  removal 
of  the  trees.  The  complaint  must  state  the  facts  that 
show  the  necessity.  Plaintiff  asks  us  to  assume  that 
the  way  for  the  electric  line  is  on  the  south  line  of  the 
Sandy  road,  and  that  plaintiff  has  the  right  of  way 
by  agreement  or  condemnation,  neither  of  which  facts 
is  suggested  by  the  complaint.  Although  the  statutes 
give  the  way  on  the  county  road  free  of  charge,  yet  it 
does  not  locate  it,  nor  permit  plaintiff  to  locate  it  as 
it  sees  fit,  but  the  County  Court  controls  the  location 
and  the  manner  of  the  erection  of  the  line.  It  is  not 
sujfficient  to  say  that,  if  plaintiff  does  not  get  the  way, 
the  property  condemned  or  the  money  will  revert  to 
the  owner,  as  the  property  will  have  been  destroyed 
and  cannot  be  returned.  It  is  not  necessary  for  the 
plaintiff  to  show  that  it  owns  a  way  into  Portland  or 
elsewhere,  as  suggested  by  the  authorities  cited,  but 
it  must  have  a  way  to  which  the  trees  are  a  menace. 
Again,  it  is  suggested  that  the  oral  statement  of  a 
witness  at  the  trial  shows  that  the  plaintiff  has  the 
way,  and  it  is  on  the  south  line  of  the  Sandy  road. 
If  tiiat  were  competent  evidence  to  establish  those 
facts,  and  if  there  had  been  no  demurrer  to  the  com- 
plaint or  objection  to  the  evidence,  plaintiff  might  have 
obtained  leave  to  amend  the  complaint  to  conform  to 
the  facts  proved,  or  we  might  now  consider  the  com- 
plaint as  so  amended ;  but  the  complaint  was  challenged 
by  the  demurrer  and  must  be  treated  as  fatally  de- 
fective. 

3.  As  the  case  will  have  to  be  remanded  for  further 
proceedings  one  other  question,  namely,  as  to  the  evi- 
dence necessary  to  establish  the  corporate  entity  of  , 
the  plaintiff,  should  be  decided.    When  a  corporation  : 
desires  to  transact  business  in  this  state,  it  is  required  ^ 
to  file  certain  papers  and  to  make  certain  proofs  to  the 
Secretary  of  State,  as  required  by  Sections  6726,  6727, 
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L.  0.  L.;  and,  upon  compliance  with  those  require- 
ments, the  Secretary  of  State  shall  issue  to  it  a  certifi- 
cate setting  forth  the  facts  so  required  to  be  shown, 
as  provided  in  Section  6728,  L.  0.  L.,  and:  *'Such 
certificate  shall  be  prima  facie  evidence  of  the  legal 
existence  of  such  foreign  corporation  *  *  whether  the 
same  shall  be  questioned  in  any  court  of  justice  in 
this  state,  or  before  any  commission,  board,*'  etc. 
This  is  a  complete  answer  to  this  objection.  The  cer- 
tificate was  properly  a.dmitted  and  is  suflScient. 

The  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings.  Ebvebsbd. 


Ar^ed  September  12,  decided  October  7,  1^13. 

SAPPINGFIELD  v.  SAPPINGFIELD. 

(135  P«c.  333.) 

Wills — ^Probate — Ooncluslvenees. 

1.  Under  Article  VII,  Section  12,  of  tbe  Constitution,  conferring 
probate  jurisdiction  on  County  Courts,  Section  1141,  L.  O.  L.,  provid- 
ing that  the  proof  of  a  will  shall  be  taken  by  the  County  Court  when 
the  testator  at  or  immediately  before  his  death  was  an  inhabitant  of 
the  county,  and  Section  756,  providing  that  a  judgment,  decree,  or 
order  against  a  specific  thing  or  in  respect  to  the  probate  of  a  will, 
etc.,  is  conclusive  upon  the  title  to  the  thing,  the  will,  or  administra- 
tion, etc.,  a  decree  of  the  County  Court  of  a  county,  of  which  a  tes- 
tator was  at  the  time  of  her  death  a  resident  and  inhabitant,  admitting 
her  will  to  probate,  could  not  be  attacked  in  a  collateral  proceeding  to 
set  aside  a  conveyance  by  the  testator  of  land,  which  but  for  the  con- 
veyance would  have  passed  under  the  residuary  clause  of  the  will. 

Caacellatioii  of  Instruments — Salts — ^By  Wbom  Maintainable. 

2.  A  suit  against  the  eon  of  a  decedent  could  not  be  maintained 
by  her  other  children  to  set  aside  a  conveyance  to  him  on  the  ground 
of  undue  influence,  where  a  will  of  the  decedent  containing  a  residuary 
clause  in  favor  of  auch  son  had  been  duly  admitted  to  probate,  since, 
if  the  deed  was  void,  the  devise  invested  him  with  the  title  to  the 
land,  and  the  other  children  were  therefore  strangers  to  the  title. 

Deeds— Validity— IJndae  influence — ^Bvideoce. 

3.  A  deed  from  an  aged  mother  to  a  son  would  not  be  set  aside  on 
evidence  showing  merely  that  he  had  lived  with  and  taken  care  of 
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her  for  several  years  prior  to  her  death,  and  that  he  therefore  had  an 
opportunity  to  influence  her  in  the  disposition  of  her  property,  where 
there  was  no  evidence  that  he  ever  employed  this  opportunity  to 
awerve  his  mother  in  his  own  interest,  while  the  evidence  did  show 
that  in  all  transactions  concerning  the  land  she  had  the  benefit  of 
independent  counsel,  and  gave  her  own  directions  about  what  she 
wished  to  do,  since  no  presumption  could  be  indulged  against  him 
merely  because  he  had  been  faithful  to  his  filial  duty,  and  had  gained 
ber  confidence  and  generosity,  and  while  eourts  will  carefully  scru- 
tinize transactions  between  near  relatives,  especially  where  a  situation 
of  trust  and  confidence  exists,  they  cannot  proceed  on  mere  conjecture 
and  vague  possibilities. 

From  Marion:  William  Galloway,  Jndge. 

Department  1.     Statement  by  Mr.  Justice  Burnett. 

This  is  a  suit  by  H.  A.  Sappingfield  and  Amanda 
King,  Flora  Sappingfield,  Willard  Sappingfield,  Hettie 
Merrick,  Nellie  Beardsley,  George  Sappingfield,  Lillie 
Stowe,  Bryant  Sappingfield,  Ivie  Broderson,  Carrie 
Sappingfield,  A.  Alexander  Sappingfield,  and  Roy 
Sappingfield,  against  Charles  Sappingfield  and  Mary 
Sappingfield,  his  wife,  the  plaintiffs  being  all  the  living 
descendants  of  Mary  Sappingfield,  now  deceased,  with 
the  exception  of  her  son,  the  defendant  Charles  Sap- 
pingfield, to  set  aside  a  conveyance  to  the  latter  of  the 
south  one  half  of  her  donation  land  claim,  made  by  the 
decedent  during  her  lifetime. 

In  substance  the  complaint  recites  that  the  decedent 
had  made  a  contract  with  her  husband,  John  Sapping- 
field, whereby  she  executed  a  deed  to  him  for  the  land 
in  question  here,  and  he  made  a  will  in  her  favor, 
bequeathing  his  property  to  her  during  her  life,  with 
the  remainder  to  their  children  equally,  after  taking 
into  account  sundry  advancements  to  some  of  them. 
It  is  averred  that  John  Sappingfield  died  March  8, 
1903,  and  that  his  will  was  admitted  to  probate ;  that 
afterward  the  defendant  induced  the  decedent,  his 
mother,  to  commence  suit  against  all  her  children  and 
their  legal  representatives  to  quiet  her  title  to  the 
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premises  here  involved ;  and  that  afterward,  npon  issue 
joined,  the  conrt  decreed  that  the  title  to  the  prop- 
erty was  vested  solely  in  the  decedent,  Mary  Sapping- 
field. The  complaint  otherwise  alleges  that  Mary 
Sappingfield  was  illiterate  and  feeble,  her  eyesight  and 
hearing  greatly  impaired;  that  she  was  easily  per- 
suaded in  her  course  of  conduct;  that  the  defendant 
and  his  wife  at  all  the  times  mentioned  therein  lived 
with  his  mother;  that  she  fully  trusted  to  him  the 
conduct  of  all  her  business;  and  that  she  depended 
entirely  upon  him  for  guidance  in  all  matters  of  a 
business  nature.  It  is  also  alleged :  **That  on  or  about 
the  5th  day  of  November,  1905,  defendant,  in  pursu- 
ance of  his  plan  to  secure  all  of  said  premises  to  him- 
self, and  taking  advantage  of  the  mental  and  physical 
condition  of  the  said  Mary  Sappingfield,  and  of  her 
illiteracy  and  the  confidence  that  she  reposed  in  him 
as  son  and  agent,  and  of  the  effect  upon  her  mind  of 
said  suit  with  her  said  children,  procured  from  the 
said  Mary  Sappingfield  her  signature  to  a  certain  in- 
strument of  writing  purporting  to  be  a  warranty  deed 
conveying  to  him  for  the  pretended  consideration  of 
one  thousand  ($1,000)  dollars  and  love  and  affection 
all  of  the  above-described  premises  in  fee,  but  in  truth 
and  in  fact  no  money  whatever  was  paid  to  the  grantor 
as  a  consideration  for  said  conveyance.*' 

Asserting  that  Mary  Sappingfield  died  intestate  in 
Marion  County,  Oregon,  about  September  4,  1911, 
leaving  as  her  heirs  at  law  and  her  only  heirs  her  said 
living  children  and  their  heirs  by  right  of  representa- 
tion, as  set  forth  in  the  complaint,  plaintiffs  pray  for 
a  decree  declaring  the  conveyance  void  and  for  its  can- 
cellation. The  answer  traverses  every  allegation  of 
the  complaint,  except  as  otherwise  admitted.  It  con- 
cedes the  relationship  of  the  parties,  the  suit  by  Mary 
Sappingfield  to  quiet  her  title  to  the  land  in  dispute. 
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and  its  result  in  her  favor,  and  the  execution  and  de- 
livery of  the  deed  from  his  mother  to  the  defendant 
Charles,  excepting  that  the  same  reserves  to  her  a  life 
estate  during  her  life.  Her  death  is  admitted;  but  thB 
date  is  placed  at  August  26,  1911. 

Concerning  the  conveyance  sought  to  be  avoided,  the 
defendant  alleges  in  substance  that,  prior  to  the  com- 
mencement of  the  suit  to  quiet  her  title,  the  mother 
voluntarily  proposed  to  her  son  Charles  that,  if  he 
would  pay  the  expenses  of  the  suit  and  attorneys*  fees 
of  $1,200,  which  she  agreed  upon  with  her  counsel, 
aggregating  an  estimated  total  of  $1,400,  she  would 
convey  to  him,  subject  to  her  life  estate  therein,  the 
premises  in  question,  to  which  proposal  he  assented, 
afterward  paid  the  amount  agreed  upon,  took  and  re- 
corded the  deed,  has  ever  since  been  the  owner  of  and 
entitled  to  the  possession  of  the  property,  subject  to 
the  life  estate  of  his  mother,  until  her  death,  and  since 
then  the  absolute  owner  in  fee^  The  reply  denied  the 
allegations  of  the  answer  in  material  particulars. 
From  a  decree  for  the  plaintiffs,  the  defendant,  Charles^ 
Sappingfield,  appeals.        Reversed  :  Suit  Dismissed, 

For  appellant  there  was  a  brief  over  the  names  of 
Mr:  Claire  M.  Inman  and  Mr.  Frank  A.  Turner,  with 
an -oral  argument  by  Mr.  Inman. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  L.  H.  McMaha/n. 

Mb.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1,  2.  Although  the  complaint  states  that  the  plain- 
tiffs are  lineal  descendants  of  Mary  Sappingfieldj^  de- 
ceased, and  that  she  died  intestate,  we  are  left  to  infer 
that  the  resulting  estate  inherited  from  her  continued 
until  the  time   of  the   commencement  of  this   suit 
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Passing  that,  however,  the  allegation  that  she  died 
intestate  is  denied  by  the  answer/  No  proof  was 
offered  by  the  plaintiff  on  this  issue.  On  the  contrary, 
the  defendant  offered  in  evidence,  without  objection 
on  the  part  of  plaintiffs,  a  certified  copy  of  the  pro- 
ceedings of  the  County  Court  of  Marion  County,  in 
the  matter  of  the  probate  of  the  will  of  Mary  Sapping- 
field,  deceased,  dated  March  28,  1906.  The  petition 
for  that  purpose  alleges  that  Mary  Sappingfield  died 
on  August  26,  1911,  in  Marion  County,  State  of  Ore- 
gon, and  was  at  the  time  of  her  death  a  resident  and 
inhabitant  of  said  county  and  state,  and  left  an  estate 
in  that  county  consisting  of  personal  property  of  the 
probable  value  of  not  more  than  $200.  It  also  sets 
forth  the  names  of  certain  persons,  including  the  plain- 
tiffs in  this  suit,  and  the  defendant  Charles  Sapping- 
field, giving  their  names,  ages  and  residences  so  far  as 
known,  and  declaring  them  to  be  all  the  heirs  at  law 
of  the  decedent.  The  execution  of  her  will  is  alleged 
in  appropriate  terms,  and  the  petition  concluded  with 
a  prayer  for  its  admission  to  probate.  The  County 
Court  is  thus  shown  to  have  had  jurisdiction  of  the 
subject  matter  of  that  proceeding,  under  Section  1141, 
L.  0.  L.,  which  declares  that:  ^* Proof  of  a  will  shall 
be  taken  by  the  County  Court  as  follows:  (1)  When 
the  testator,  at  or  immediately  before  his  death,  was 
an  inhabitant  of  the  county,  in  whatever  place  he  may 
have  died.  *  *  ''  A  copy  of  the  will  with  the  proba- 
tive testimony  of  its  execution  appears  in  the  record, 
and  on  September  20,  1911,  the  County  Court  made  an 
order  admitting  it  to  probate.  The  effect  of  such  a 
decree  is  thus  declared  by  Section  756,  L.  0.  L. : 

**The  effect  of  a  judgment,  decree,  or  final  order  in 
an  action,  suit,  or  procaeding  before  a  court  or  judge 
thereof  of  this  state  or  of  the  United  States,  having 
jurisdiction  to  pronounce  the  same  is  as  follows:  (1) 
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In  case  of  a  judgment,  decree,  or  order  against  a  spe- 
cific thing,  or  in  respect  to  the  probate  of  a  will  or  the 
administration  of  the  estate  of  a  deceased  person,  or 
in  respect  to  the  personal,  political,  or  legal  condition 
or  relation  of  a  partisular  person,  the  judgment,  de- 
cree, or  order  is  conclusive  upon  the  title  to  the  thing, 
the  will  or  administration,  or  the  condition  or  relation 
of  the  person.  •  •  '' 

This  decree  rendered  by  the  County  Court,  in  a 
matter  over  which  it  had  general  jurisdiction,  under 
Article  VIE,  Section  12  of  the  Constitution,  conferring 
probate  jurisdiction  upon  County  Courts,  and  which 
has  not  yet  been  disturbed  by  legislation  under  the  au- 
thority of  the  amendment  to  that  article  of  the  fund- 
amental law,  is  conclusive  as  to  the  effect  of  the  will 
in  question. 

Turning  now  to  the  terms  of  that  document,  we  find 
that,  after  bequeathing  to  each  of  the  plaintiffs  in  this 
suit  the  sum  of  one  dollar  it  contained  this  provision : 
** Third:  Having  heretofore  made  and  delivered  unto 
my  son,  Charles  Sappingfield,  a  deed  to  my  donation 
land  claim  excepting  my  life  estate  therein,  and  it  being 
my  desire  that  he  should  have  all  of  my  property  after 
my  death  not  heretofore  conveyed  to  him,  I  hereby 
give,  bequeath  and  devise  unto  my  said  son  Charles 
Sappingfield  all  the  residue  and  remainder  of  my  prop- 
erty of  whatsoever  kind  and  wheresoever  found,  and 
I  hereby  revoke  expressly  and  declare  null  and  void 
all  wills  heretofore  by  me  made.'*  This  instrument, 
thus  authenticated  and  sanctioned  by  the  decree  of  a 
court  of  competent  general  jurisdiction,  conclusively 
shows  not  only  that  the  title  to  the  realty  involved  is 
not  in  the  plaintiffs,  but,  on  the  other  hand,  is  vested 
in  the  defendant  Charles  Sappingfield.  If  the  deed, 
by  reason  of  anything  alleged  in  the  complaint,  was 
void,  so  that  the  property  there  described  did  not  pass 
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from  Mary  Sappingfield,  the  subsequent  devise  to 
Charles  of  **all  the  residue  and  remainder  of  my  prop- 
erty of  whatsoever  kind  and  wheresoever  found" 
would  invest  him  with  the  title  to  the  land  in  dispute. 
If  nothing  else  were  shown,  this  must  necessarily  re- 
sult in  a  decree  in  favor  of  the  defendant  dismissing 
this  suit,  for  no  stranger  to  the  title  can  maintain  a 
suit  to  remove  a  cloud  from  it  or  quiet  it.  The  com- 
plaint itself  traced  the  property  to  the  decedent  by 
virtue  of  a  decree  of  the  Circuit  Court  affirmed  by  this 
court  in  Sappingfield  v.  King,  49  Or.  102  (89  Pac.  142, 
90  Pac.  150,  8  L.  R.  A.  (N.  S.)  1066).  The  record 
shows  not  only  the  execution  of  the  deed,  but  its  sub- 
sequent ratification  by  the  will  of  the  decedent.  The 
probate  of  the  will  and  its  resultant  estate  are  abso- 
lutely unassailable  in  this  collateral  proceeding.  The 
authorities  are  reviewed  by  Mr.  Justice  Eakin  in 
Mansfield  v.  Hill,  56  Or.  400  (107  Pac.  471,  108  Pac. 
1007). 

3.  On  the  merits  of  the  question  of  fact,  the  testi- 
mony reported  in  the  record  shows  nothing  further  on 
behalf  of  the  plaintiffs  except  that,  by  virtue  of  hav- 
ing lived  with  his  aged  mother  for  several  years,  and 
having  taken  care  of  her  during  her  decline  and  until 
her  death,  he  had  an  opportunity  to  influence  her  in 
the  disposition  of  her  property.  A  careful  perusal, 
however,  of  all  the  history  of  the  case  as  detailed  by 
the  witnesses  and  reported  in  the  record  shows  noth- 
ing indicating  that  the  defendant  ever  employed  his 
opportunity  in  any  way  to  swerve  his  mother  in  his 
own  interest.  The  testimony  shows  that  the  old  lady 
was  alarmed  over  the  possibility  that  she  had  deprived 
herself  of  a  home  by  the  transaction  with  her  husband, 
and  after  consulting  counsel  of  her  own  choosing  she 
commenced  the  suit  to  quiet  title  described  in  the  com- 
plaint.   The  principal  defendants  there  and  plaintiffs 
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here  resisted  that  suit,  which  furnishes  a  very  plau- 
sible reason  for  her  disposing  of  the  property  as  she 
did.  In  all  the  transactions  about  the  land  she  had 
the  benefit  of  independent  counsel,  and  gave  her  own 
directions  about  what  she  wished  to  do,  fully  supply- 
ing a  case  to  meet  the  standard  set  up  in  WUliams  v. 
Williams,  63  Md.  371,  cited  by  plaintiffs.  It  may  be 
noted  in  passing  that  two  of  the  members  of  the  court 
which  heard  that  case  filed  a  strong  dissenting  opinion, 
which  is  mentioned  with  approval  by  the  Maryland 
Supreme  Court  in  Brown  v.  Mercantile  Trust  d  De- 
posit  Co.,  87  Md.  377,  392  (40  Atl.  256),  and  Rogers  v. 
Rogers,  97  Md.  573,  585  (55  Atl.  450).  Children  have 
no  vested  rights  in  the  property  of  a  parent,  and,  how- 
ever partial  or  extravagant  the  owner  may  be  in  the 
disposition  of  her  estate,  her  descendants  have  no 
ground  of  complaint  so  long  as  it  was  her  own  deliber- 
ate act.  No  presumption  can  be  indulged  against  a 
grantee  in  such  cases  merely  because  he  has  been  faith- 
ful to  his  filial  duty,  and  in  that  manner  gained  the 
confidence  and  generosity  of  his  parent.  True  enough, 
in  this  instance  he  had  the  opportunity  and  might  have 
overreached  his  mother.  The  court,  however,  cannot 
decide  upon  what  might  have  been,  but  what  was,  and 
while,  when  properly  assailed,  courts  will  carefully 
scrutinize  transactions  between  near  relatives,  espe- 
cially where  a  situation  of  trust  and  confidence  exists, 
there  must  be  some  ground  alleged  and  proved  requir- 
ing the  interposition  of  equity.  Chancery  cannot  pro- 
ceed on  mere  conjecture  and  vague  possibilities. 

The  decree  of  the  Circuit  Court  is  reversed  and  the 
suit  dismissed.  Eeversed  :  Suit  Dismissed. 

Mb.  Chief  Justice  McBride,  Mr.  Justice  Moore  and 
Mb.  Justice  Ramsey  concur. 
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Argaed  September  25,  decided  October  7,  1918. 

PUEDIN  V.  HANCOCK,  Shbbipf. 

(135  Pac.  515.) 

FloadlBg— Complaint — Sufficiency. 

1.  A  demurrer  is  properly  sastained  to  a  complaint  seeking  to  en- 
join the  collection  of  a  special  road  tax,  where  it  merely  alleged  that 
no  legal  notice  of  any  meeting  of  taxpayers  of  the  road  district  was 
published  or  giren,  that  no  lawful  meeting  was  held,  and  that  no  valid 
or  legal  vote  was  taken  in  the  district  to  authorize  any  special  road 
tax  or  levy,  such  allegations  being  mere  conclusions  of  law. 

Tender— Legal  Tendei^— Wbat  Constttntes. 

2.  To  make  it  effectual,  a  tender  must  not  be  fettered  with  a  con- 
dition, imposed  by  the  one  making  it,  that  a  discharge  shall  be  exe- 
cuted releasing  him  from  all  demands. 

[As  to  the  efficiency  of  tender  and  what  amounts  thereto,  see 
notes  in  77  Am.  Dec.  470;  30  Am.  St.  Bep.  460.] 

From  Washington :  James  U.  Campbell,  Jndge. 

Department  1.    Statement  by  Mb.  Justice  Bubnbtt. 

This  is  a  suit  by  Ira  E.  Purdin  and  Elmer  Purdin 
against  George  Qt.  Hancock,  sheriff  of  Washington 
Comity,  Oregon,  and  Washington  County,  Oregon. 

The  plaintiffs  allege  that  they  are  owners  of  real 
and  personal  property  situated  in  road  district  No. 
29,  in  Washington  County.  They  allege  that  the 
county  judge  and  commissioners  of  that  county,  sitting 
as  a  board  for  the  transaction  of  county  business,  *'did 
on  December  31,  1909,  attempt  to  levy  a  special  road 
tax  of  five  mills  on  the  dollar  of  taxable  property  in 
said  road  district  No.  29  aforesaid,  and  directed  the 
county  clerk  of  said  county  to  extend  the  same  against 
the  taxable  property  of  said  road  district  No.  29  upon 
the  tax-roll  of  said  county  for  said  year  1909. '*  After 
reciting  the  amount  of  special  taxes  apportioned  to  the 
several  classes  of  property  in  question,  the  complaint 
alleges : 
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**That  in  attempting  to  make  said  pretended  special 
road  tax  levy  said  county  judge  and  said  county  com- 
missioners, sitting  as  a  board  for  the  transaction  of 
county  business,  as  aforesaid,  and  constituting  the 
county  commissioners'  court  of  said  Washington 
County,  Oregon,  acted  without  authority  in  the  prem- 
ises, and  said  pretended  special  road  tax  levy  was  and 
is  wholly  null  and  void.  That  no  legal  notice  of  any 
meeting  of  the  taxpayers  of  said  road  district  No.  29 
was  posted,  published,  or  given,  to  be  held  in  the  month 
of  December,  1909,  or  at  any  other  time  during  said 
year,  and  no  lawful  meeting  of  the  taxpayers  of  said 
road  district  No.  '29  was  held  in  the  month  of  Decem- 
ber, 1909,  or  at  any  time  during  said  year,  to  vote  upon 
the  question  of  levying  any  special  road  tax  in  said 
road  district,  and  no  legal  or  valid  vote  was  had  or 
taken  in  said  road  district  to  authorize  any  special 
road  tax  levy  on  the  taxable  property  of  said  road  dis- 
trict No.  29  for  said  year  1909.  That  the  extension  of 
said  pretended  special  road  tax  levy  upon  the  tax-roll 
of  said  county,  for  the  year  1909,  against  the  taxable 
property  in  said  road  district  No.  29  was  illegal  and 
unwarranted,  and  said  alleged  special  road  tax  was 
and  is  wholly  null  and  void.'* 

It  is  also  averred  that  at  a  date  mentioned  the  plain- 
tiffs tendered  to  the  sheriff  certain  amounts  which  they 
admitted  to  be  due  in  payment  of  taxes,  and  demanded 
a  receipt  in  full  for  all  taxes  for  the  year  1909.  They 
pray  that  the  special  road  tax  mentioned  be  declared 
null  and  void,  and  that  the  sheriff  be  enjoined  from 
attemptii^g  to  collect  the  same. 

A  general  demurrer  to  the  complaint  was  sustained, 
and,  plaintiffs  declining  to  plead  further,  a  decree  was 
entered  dismissing  the  suit,  from  which  they  appeal. 

Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  N.  Barrett. 
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For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Thomas  H.  Tongue,  Jr.,  and  Mr.  Edmund  B. 
Tongue,  with  an  oral  argument  by  Mr.  Thomas  H. 
Tongue,  Jr. 

Mb.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

1.  The  demurrer  was  properly  sustained.  The  alle- 
gations of  the  complaint  which  have  been  quoted  con- 
tain merely  conclusions  of  law.  No  fact  is  properly 
pleaded,  where,  for  instance,  it  is  said  that  ''no  legal 
notice  of  any  meeting  of  the  taxpayers  of  said  road 
district  No.  29  was  posted,  published,  or  given,'*  "no 
lawful  meeting  of  the  taxpayers  of  said  road  district 
No.  29  was  held,*'  and  "no  legal  or  valid  vote  was 
had  or  taken  in  said  road  district  to  authorize  any 
special  road  tax  levy.''  The  ultimate  facts  showing 
the  defects  complained  of  should  have  been  stated,  so 
that  the  court  would  be  able  to  draw  the  conclusion  that 
the  procedure  was  illegal  or  invalid :  Longshore  Print- 
ing Co.  V.  Howell,  26  Or.  527  (38  Pac.  547,  46  Am.  St. 
Rep.  640,  28  L.  R.  A.  464) ;  State  ex  rel.  v.  Williams,  45 
Or.  314  (77  Pac.  965,  67  L.  R.  A.  167) ;  Morton  v.  Wes- 
singer,  58  Or.  80  (113  Pac.  7) ;  Cook  v.  Howard,  59  Or. 
372  (117  Pac.  320) ;  Splonskofsky  v.  Minto,  62  Or.  560 
(126  Pac.  15). 

2.  To  make  it  effectual,  a  tender  must  not  be  fettered 
with  a  condition,  imposed  by  the  one  making  it,  that 
a  discharge  shall  be  executed  releasing  him  from  all 
demands.  He  must  rely  in  that  respect  only  upon  the 
force  the  law  gives  to  the  tender. 

The  decree  of  the  Circuit  Court  is  aflSrmed. 

Apfibmed. 

Mr.  Chiep  Justice  McBride,  Mb.  Justice  Moobe  and 
Mb.  Justice  Ramsey  concur. 
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(135  Pac.  752.) 

Master  and  8«nraat — InJnrieB  to  8«r7anV— Actions— Ck>iiiplaiiLt — Bnfll- 
dency. 

1.  A  complaint  which  alleged  that  defendant  engaged  plaintiff  to 
assist  in  removing  logs  from  the  place  where  they  were  cut  to  the 
roadway  by  a  cable  operated  by  an  engine,  that  a  wire  running  from 
the  engine  to  a  point  in  the  immediate  vicinity  of  the  workmen  was 
used  by  one  member  of  the  logging  crew  to  signal  the  engineer  to 
start  and  stop,  that  it  was  the  duty  of  the  defendant  to  provide  a  safe 
and  suitable  wire  for  such  signals  and  a  competent  man  for  such  ser- 
vice, that  defendant  provided  a  rotten  and  improperly  repaired  wire, 
so  that  it  was  liable  to  catch  on  bushes,  that  defendant  failed  to  em- 
ploy a  competent  man,  and  whereby  plaintiff  was  injured  when  a  log 
struck  a  tree  and  broke  it,  owing  to  the  inability  of  the  logging  crew 
to  give  signals  because  the  defective  wire  caught  on  a  bush,  is  suffi- 
cient, in  the  absence  of  a  demurrer  or  any  motion  to  compel  election 
or  to  make  more  definite  and  certain,  to  charge  the  defendant  with 
negligence  in  furnishing  appliances  and  in  employing  an  incompetent 
signalman. 

Master  and  Servant  —  Injuries  to  Servant  —  Actions  —  Assumption  of 
Bisk— Pleading — Sufficiency. 

2.  In  a  personal  injury  action  by  a  servant,  where  the  complaint 
charged  the  master  with  negligence  in  failing  to  furnish  a  suitable 
signal  wire  to  the  engineer  who  was  hauling  the  logs,  or  to  engage  a 
competent  signalman,  an  answer  alleging  that  plaintiff  was  employed 
as  a  hook-tender,  and  that  he  was  an  experienced  man,  and  realized 
all  the  dangers  of  his  employment,  and  assumed  all  the  risks  incident 
thereto,  and  that  the  injury  complained  of  was  the  result  of  one  of 
the  ordinary  risks,  does  not  set  up  the  assumption  of  the  risk  arising 
out  of  the  master's  negligence  in  failing  to  furnish  a  suitable  signal 
wire. 

Master  and  Servant — ^Injuries  to  Servant — ^Actions — ^Assumption  of 
Bisk— Pleading. 

3.  Assumption  of  risk,  like  contributory  negligence,  is  an  affirma- 
tive defense  which  must  be  pleaded  and  proven  by  the  master,  con- 
sequently, in  a  personal  injury  action  by  a  servant,  where  the  negli- 

*A8  to  whether  a  servant  may  assume  the  risk  of  dangers  created 
by  the  master's  negligence,  see  notes  in  4  L.  R.  A.  (N.  S.)  848  and  28 
L.  R.  A.  (N.  S.)  1215. 

On  the  question  of  the  rights  of  a  servant  continuing  work  on 
master's  promise  to  remove  a  specific  cause  of  danger,  see  note  in 
40  L.  R.  A.  782;  and  for  servant's  assumption  of  risk  of  defect  in 
simple  tool  which  master  has  promised  to  repair  or  replace,  see  note 
in  27  li.  B.  A.  (N.  S.)  1052.  Reporter. 
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gence  relied  upon  was  the  failure  of  the  master  to  furnish  a  suitable 
fiig^ial  wire  to  be  used  in  the  master's  business,  the  servant,  without 
having  pleaded  the  facts,  may  show  that  he  informed  the  master's 
foreman  of  the  condition  of  the  wire,  and  the  foreman  promised  to 
supply  a  new  one,  but  failed. 

[As  to  the  doctrine  of  assumption  of  risk  in  the  law  of  master 
and  servant,  see  notes  in  97  Am.  St.  Rep.  884;  98  Am.  St.  Rep. 
289;  and  as  to  the  effect  of  the  employer's  promise  to  repair,  see 
note  in  119  Am.  St.  Bep.  434.] 

Master  and  Servant^-Injurles  to  Servant— Actions — Jury  QnestloxiB. 

4.  In  a  personal  injury  action,  where  the  negligence  relied  on  was 
the  master's  failure  to  furnish  a  suitable  signal  wire,  and  also  his 
failure  to  furnish  a  competent  signalman,  the  question  of  the  signal- 
man's incompetence  was  improperly  submitted  to  the  jury,  where  there 
was  no  evidence  of  his  negligence,  the  whole  evidence  showing  that 
the  accident  was  caused  by  the  defect  in  the  signal  wire. 

Master  and  Servant — ^Injuries  to  Servant — Safe  Place  to  Work« 
'    5.     An  employer  is  required  to  use  reasonable  care  and  diligence 
to  provide  and  maintain  reasonably  safe  appliances,  and  to  use  like 
care  and  diligence  in  the  selection  of  competent  servants;  but  he  is 
not  an  insurer  in  either  case. 

From  Marion:  Percy  R.  Kelly,  Judge. 

Department  2.  Statement  by  Mr.  Chief  Justice 
McBridb. 

This  is  an  action  by  Alfred  Olsen  against  the 
Silverton  Lumber  Company,  a  corporation,  to  recover 
damages  for  personal  injuries.  The  plaintiff  was  a 
hook-tender  in  defendant's  logging  camp  near  Silver- 
ton,  and  the  circumstances  of  the  injury  are  set  forth 
in  the  complaint  as  follows : 

*'That  in  prosecuting  said  work  at  said  logging 
camp  of  the  defendant  a  donkey-engine  was  used, 
which  on  the  2d  day  of  February,  1910,  was  stationed 
about  1,800  feet  from  where  the  logs  were  being 
brought  from  the  timber  where  they  were  cut  to  said 
main  roadway,  and  from  said  donkey-engine  a  wire 
cable  was  carried  to  a  point  near  to  where  logs  were 
to  be  brought  to  the  main  trail,  where  such  cable 
passed  through  a  block  secured  to  a  convenient  tree 
or  stump,  and  from  such  point  the  end  of  the  cable 
was  carried  to  a  point  where  the  same  was  attached 
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to  a  log  to  be  pulled  out  to  the  main  trail  or  logway. 
That  there  was  also  used  in  connection  with  such  oper- 
ation^  and  as  a  part  thereof,  and  a  part  of  said  work- 
ing plant,  and  necessary  for  the  safety  of  defendant's 
workmen,  a  wire  running  from  said  donkey-engine  to 
a  point  in  the  immediate  vicinity  of  the  workmen,  and 
such  wire  at  such  terminal  point  was  in  charge  of  a 
workman,  a  member  of  said  logging  crew,  whose  duty 
it  was  by  means  of  said  wire  to  signal  to  the  engineer 
in  charge  of  said  donkey-engine  to  stop  the  engine 
whenever  during  said  logging  operation  it  was  neces- 
sary to  stop  the  said  donkey-engine  from  pulling  on 
such  wire  cable  attached  to  a  log,  and  the  means  of 
giving  such  signal  or  warning  to  stop  was  for  a  work- 
man to  holler  to  the  signalman  at  the  end  of  the  wire, 
and  he  in  turn  to  signal  the  engineer  to  stop  the 
donkey-engine  from  pulling  on  such  wire  cable.  *  * 
That  it  was  the  duty  of  the  defendant  to  furnish  and 
provide  a  safe  and  suitable  wire,  for  the  purpose  of 
enabling  signals  to  be  given  to  said  engineer,  and  an 
employee  to  operate  said  signal  wire  who  was  skillful, 
competent,  careful  and  of  proper  age  and  discretion 
to  perform  such  service.  *  *  That  said  defendant  care- 
lessly and  negligently  failed  to  provide  a  safe  and 
suitable  wire  for  giving  signals  to  the  engineer  in 
charge  of  said  donkey-engine;  but  the  said  defendant 
carelessly  and  negligently  provided  a  wire  that  was 
rotten  and  broken  and  improperly  repaired,  so  as  to 
allow  the  spliced  portions  to  catch  on  limbs  and  brush 
along  its  course  toward  said  donkey-engine,  and  the 
same  was  dangerous,  and  said  defendant  carelessly 
and  negligently  failed  to  employ  a  competent  man  to 
operate  said  signal  wire,  all  of  which  will  hereafter 
appear,  and  all  of  which  the  defendant  well  knew,  but 
of  which  the  plaintiff  was  ignorant.  *  *  That  on  the 
said  2d  day  of  February,  1910,  the  plaintiff,  while  in 
the  employ  of  the  defendant  as  hook-tender  as  above 
mentioned,  and  under  the  direction  of  said  foreman, 
fastened  the  log  hooks  to  a  saw-log  to  be  hauled  to  the 
main  trail,  and  as  it  was  his  duty  signaled  for  the 
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said  donkey-engine  to  commence  pulling  said  log,  and 
as  it  was  his  duty  followed  along  said  log  to  see  that 
the  same  properly  got  to  the  main  trail,  and  to  give 
warning  to  the  signalman  of  any  obstruction  in  the 
course  of  said  logs.  That  after  said  saw-log  com- 
menced to  move  toward  said  main  trail  it  was  about  to 
collide  with  a  standing  tree,  and  the  plaintiff  immedi- 
ately gave  warning  to  said  signalman  by  hallowing; 
but  said  signalman  negligently,  carelessly  and  reck- 
lessly failed  to  give  the  signal  to  the  engineer  of  said 
donkey-engine,  and  said  engine  did  not  stop  pulling 
on  said  cable,  and  said  saw-log  was  hurled  with  great 
force  against  said  standing  tree,  causing  the  same  to 
break  in  two  pieces,  one  of  which  struck  this  plaintiff 
with  great  force,  wounding  and  bruising  this  plaintiff, 
and  breaking  his  left  leg  above  the  knee,  and  injuring 
the  plaintiff's  left  ankle,  and  injuring  the  plaintiff's 
knee.  That  immediately  after  said  injury  the  plain- 
tiff was  removed  to  his  home  nearby  by  defendant,  and 
afterward  taken  to  a  hospital.  *  *  That,  by  reason  of 
the  injuries  caused  by  said  carelessness  and  negligence 
of  said  defendant  in  not  furnishing  a  safe,  sound,  and 
suitable  signal  wire  and  a  safe,  skillful,  and  competent, 
and  careful  signalman  to  operate  the  same,  the  plain- 
tiff was  compelled  to  and  did  remain  confined  in  a 
hospital  eight  months." 

The  answer  denied  negligence,  pleaded  assumption 
of  risk,  and  contributory  negligence,  and  alleged  that, 
if  the  negligence  of  any  person  otlier  than  plaintiff 
contributed  to  his  injury,  it  was  the  negligence  of  the 
signal  boy,  who  was  a  fellow-servant.  The  .accident 
occurred  prior  to  the  passage  of  the  employer's  lia- 
bility statute,  and  this  is  a  common-law  action  for 
negligence. 

Upon  the  trial  the  plaintiff,  over  the  objection  and 
exception  of  defendant,  introduced  evidence  tending  to 
show  that  the  signal  wire  was  old,  rotten  and  broken ; 
that  it  had  been  knotted  or  tied  together;  that  after 
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the  log  had  been  attached  to  the  cable,  which  by  a  re- 
volving drum  on  the  donkey-engine  was  the  means  of 
hauling  it  to  its  destination,  he  gave  a  signal  to  go 
ahead  by  one  halloo ;  that  the  signal  boy  then  gave  one 
blast  on  the  whistle  of  the  engine  by  giving  one  jerk  on 
the  signal  wire,  which  extended  from  the  place  where 
he  stood  for  a  distance  of  about  2,000  feet  to  where 
the  engine  was  located ;  that,  seeing  the  log  was  likely 
to  strike  the  tree,  the  falling  of  which  caused  the  in- 
jury, he  signaled  the  boy  by  giving  two  halloos  to 
stop  the  engine;  that  the  boy  attempted  to  give  such 
signal  by  jerking  the  wire,  but  that  a  knot  on  the  wire 
caught  on  a  limb,  and  prevented  it  from  moving,  so 
that  he  was  unable  to  give  the  signal,  and  the  log,  con- 
tinuing to  move  rapidly,  struck  the  tree  with  such  force 
that  it  was  broken  down,  falling  on  plaintiff,  and  caus- 
ing the  injury.  There  was  no  evidence  that  the  signal 
boy  was  negligent  beyond  the  fact  that  the  whistle  was 
not  sounded,  and  there  was  no  evidence  of  his  incompe- 
tence except  the  fact  that  he  was  at  the  time  of  the 
accident  only  of  the  age  of  WVo  years. 

The  plaintiff  also  introduced  evidence  tending  to 
show  that  a  day  or  two  before  the  accident  he  had 
called  the  attention  of  defendant's  foreman,  who  had 
general  supervision  of  the  camp,  to  the  defective  con- 
dition of  the  signal  wire,  and  requested  him  to  furnish 
a  new  one,  which  the  foreman  promised  to  do,  but 
which  he  had  not  done  at  the  time  of  the  accident.  The 
evidence  seemed  to  establish  that  by  reasonable  dili- 
gence defendant  could  have  furnished  the  wire  before 
the  accident  happened.  The  testimony  of  plaintiff  as 
to  his  conversation  with  Day  is  as  follows : 

*  *  Q.  What  position  was  Mr.  Day  occupying  with  the 
Silverton  Lumber  Company? 

**A.  Foreman. 

**Q.  How  often  was  he  in  the  vicinity  where  you  was 
working! 
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*A.  Sometimes  he  would  come  up  there  every  day; 
sometimes  it  would  be  a  week ;  sometimes  as  much  as 
two  weeks. 

**Q.  At  this  particular  time,  how  long  before  had 
he  been  there  t 

''A.  He  was  there  a  day  or  two  before  I  got  hurt 
I  think  the  day  before  I  got  hurt. 

''Q.  Was  this  signal  wire  in  proper  repair  at  the 
timet 

'*A.  No,  sir;  it  was  not. 

*'Q.  Did  you  have  any  conversation  with  Mr.  Day 
concerning  ijt? 

''A.  Yes,  I  told  Mr.  Day— 

'*Mr.  Senn:  We  object  to  that  as  incompetent,  im- 
material and  irrelevant.  No  allegation  in  the  plead- 
ings; no  complaint  made  to  the  foreman;  no  promise 
of  repair  made. 

"Mr.  Bingham:  This  evidence  is  for  the  purpose  of 
showing  knowledge. 

''Court:  I  will  overrule  the  objection,  and  give  you 
an  exception. 

'*Q.  What  was  said  to  Mr.  Day  in  regard  to  thatt 

"A.  I  told  Mr.  Day  I  wanted  a  new  signal  wire.  He 
said  he  'would  send  one  up  right  away.^ 

"Q.  Did  you  tell  him  why  you  wanted  a  new  onet 

"A.  Yes,  I  told  him  the  old  wire  wasn't  safe  for  any- 
one to  use.     It  had  knots  from  one  end  to  the  other. 

"Q.  How  long  was  this  before  you  got  hurtt 

"A.  A  day  or  two  before.  He  said  he  'would  send 
me  some  up  right  away, '  is  the  words  he  said. ' ' 

The  court  gave,  among  others,  the  following  instruc- 
tions, which  were  excepted  to  by  defendant:  "It  was 
the  duty  of  the  defendant  to  provide  a  reasonably  safe 
place  for  the  plaintiff  to  work,  having  reference  to  the 
character  of  the  work  plaintiff  was  required  to  do. 
The  defendant  must  also  provide  safe  and  suitable 
appliances  and  competent  fellow-servants,  and  the  risk 
was  not  in  itself  an  assumed  risk.    The  recovery,  if 
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any,  in  this  case  in  favor  of  the  plaintiff  must  be  lim- 
ited and  restricted  to  the  alleged  negligence  set  up  in 
the  complaint,  that  is,  the  alleged  negligence  in  failing 
to  provide  a  suitable  wire,  or  the  alleged  negligence  in 
failing  to  provide  a  competent  person  to  operate  the 
signal  wire.  It  is  a  rule  governing  cases  of  this  nature 
that  plaintiff  is  limited  and  restricted  to  the  acts  of 
negligence  upon  which  he  sees  fit  to  base  his  complaint. 
But,  as  I  have  said,  it  is  the  duty  of  the  employer  to 
provide  reasonably  safe  appliances  for  his  employees. 
It  is  also  the  duty  of  the  employer  to  provide  com- 
petent fellow-servants.  The  selection  of  a  fellow- 
workman  must  be  made  with  a  view  of  the  nature  of 
the  employment.  If  the  work  involves  special  knowl- 
edge or  great  care  for  the  personal  safety  of  others, 
or  judgment  or  discretion,  then  a  suitable  person 
should  be  employed.  This  duty  in  selecting  of  fellow- 
servants  is  personal  to  the  employer,  and  if  delegated 
to  a  foreman  the  responsibility  for  proper  care  rests 
with  the  employer.  If  you  find  from  the  evidence  that 
the  person  employed  to  give  the  signals  was  not  of 
sufficient  age  and  discretion  to  perform  the  duties  re- 
quired by  him,  and  that  the  injury  to  plaintiff  resulted 
in  the  failure  to  give  the  proper  signal  on  account  of 
inability  to  exercise  proper  judgment  and  discretion, 
and  this  was  on  account  of  the  immature  age  of  the 
person  employed  to  give  the  signals,  and  there  was 
no  contributory  negligence  upon  the  part  of  the  plain- 
tiff himself  directly  contributing  to  the  injury  com- 
plained of,  then  you  should  find  in  favor  of  the  plain- 
tiff. There  is  a  distinction  between  the  duty  which 
rests  upon  the  employer  to  provide  competent  fel- 
low-servants and  the  result  of  negligence  of  a  fellow- 
servant  contributing  or  causing  an  injury  to  a 
fellow-employee.  It  is  a  duty  upon  the  part  of  the 
employer  to  provide  competent  fellow-servants.    As  I 


174  Olsen  v.  Silvebton  Lumber  Co.  [67  Or. 

have  said  before,  the  employer  is  not  liable  for  injury 
which  is  the  result  of  the  negligence  of  a  fellow-ser- 
vant, if  the  employer  has  not  himself  been  negligent 
by  failing  to  provide  proper  and  reasonable  appliances 
for  the  protection  and  use  of  the  fellow-employee  in- 
jured. In  order  to  constitute  servants  of  the  same 
master  fellow-servants,  it  is  essential  that  they  shall 
be  at  the  time  of  the  injury  directly  co-operating  with 
each  other  in  the  particular  business  in  hand,  and,  if 
the  jury  believe  from  the  evidence  that  the  plaintiff, 
Olsen,  and  the  young  man,  Eing,  who  was  operating  the 
signal  wire  were  in  the  employ  of  the  defendant  com- 
pany, and  that  they  were  directly  co-operating  with 
each  other  in  the  particular  business  in  hand,  or  that 
their  usual  duties  brought  them  into  habitual  associa- 
tion, so  that  they  might  exercise  an  influence  upon  each 
other  promotive  of  proper  caution,  then  you  are  in- 
structed, as  a  matter  of  law,  that  the  plaintiff  and  said 
young  man  operating  said  signal  wire  at  the  time  of 
his  alleged  injuries  were  fellow-servants,  and,  if  the 
jury  believe  from  the  evidence  that  the  injury  received 
by  the  plaintiff  was  occasioned  by  his  own  carelessness 
and  negligence,  or  through  the  carelessness  and  negli- 
gence of  this  other  young  man  operating  the  signal 
wire,  who  was  thus  assisting  him  at  the  time  and  place 
mentioned  in  the  complaint,  then  the  defendant  would 
not  be  liable  to  the  plaintiff  if  the  defendant  was  other- 
wise without  fault,  and  the  jury  should  find  a  verdict 
for  the  defendant.  That  embraces  the  proviso  that 
the  plaintiff  was  without  fault  in  providing  one  who 
was  not  competent.  And  that  is  the  reason  why  I 
have  specially  called  your  attention  to  the  distinction 
between  the  negligence  of  fellow-servant  and  negli- 
gence of  the  master  in  selecting  a  competent  fellow- 
servant.  Alleged  negligence  of  the  defendant,  as  the 
plaintiff  in  failing   to  select  a  competent  person   to 
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operate  the  signal  wire  claims,  should  be  distinguished 
from  the  alleged  negligence  of  a  person  operating  a 
signal  wire  as  a  fellow-servant.  If  you  find  from  the 
evidence  the  plaintiff  knew  of  the  defect  in  the  signal 
wire,  and  informed  defendant's  foreman  of  such,  and 
the  foreman  promised  to  have  same  repaired,  or  that 
repairs  would  be  made,  plaintiff  continued  in  the  ser- 
vice of  the  defendant,  plaintiff  because  of  that  fact,  if 
it  is  a  fact,  would  not  be  attributable  to  contributory 
negligence  unless  he  continued  in  defendant's  service 
longer  than  was  reasonably  necessary  for  the  removal 
of  the  cause,  unless  you  fijid  from  the  evidence  the  dan- 
ger was  so  great  a  person  of  ordinary  prudence  would 
not  have  consented  to  concur,  even  though  diligent  to 
remove  it."  There  was  a  verdict  and  judgment 
thereon  for  plaintiff,  and  defendant  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  name  of 
Ranch  &  Senn,  with  an  oral  argument  by  Mr.  Frank 
S.  Senn. 

For  respondent  there  was  a  brief,  with  oral  argu- 
ments by  Mr.  George  G.  Bingham  and  Mr.  Louis  J. 
Adams. 

Opinion  by  Mr.  Chief  Justice  McBridb. 

1.  The  complaint  is  not  so  definite  as  it  should  have 
been  made  in  regard  to  the  details  of  the  negligent  acts 
or  omissions  of  defendant,  which  it  is  claimed  brought 
about  the  injuries  suffered  by  plaintiff;  but,  taking  it 
as  a  whole,  we  think  it  sufficiently  appears  that  it  was 
plaintiff's  intention  to  predicate  his  right  to  recover 
upon,  first,  the  failure  of  defendant  to  furnish  a  suit- 
able signal  wire,  and,  second,  upon  its  employing  an 
incompetent  signalman.  In  the  absence  of  a  demurrer, 
or  a  motion  to  make  more  definite  and  certain,  or  a 
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motion  to  compel  plaintiff  to  elect  upon  which  aspect 
of  his  complaint  he  would  proceed,  we  think  the  com- 
plaint was  sufficient  to  justify  the  court  in  admitting 
testimony  as  to  either  theory,  or  both. 

2.  Defendant  denies  any  negligence  whatever  in  the 
premises,  and  attempts  to  plead  assumption  of  risk  on 
the  part  of  plaintiff  in  the  following  terms:  **That  on 
the  2d  day  of  February,  1910,  and  for  some  time  prior 
thereto,  this  plaintiff  was  in  the  employ  of  this  defend- 
ant at  its  logging  camp  near  Silverton,  Oregon,  in  the 
capacity  of  a  hook-tender.  That  this  plaintiff  was  an 
experienced  man  at  this  kind  of  work,  and  fully  knew, 
realized,  and  appreciated  all  of  the  dangers,  risks,  and 
hazards  of  his  employment  as  such  hook-tender,  and  on 
said  2d  day  of  February,  1910,  this  plaintiff  assumed 
all  of  the  dangers,  risks,  and  hazards  incident  to  his 
employment.  That  the  alleged  injury  of  which  he 
complains  was  the  result  of  one  of  the  ordinary  risks 
of  the  work  that  he  was  doing  on  the  said  2d  day  of 
February,  1910,  at  the  time  he  met  with  said  alleged 
injuries.  ^^  Taking  this  allegation  separately  from  the 
general  answer  and  denial,  it  amounts  to  a  mere  legal 
conclusion,  and  presents  no  issuable  fact.  Eeading  it 
in  connection  with  the  previous  denial  that  the  wire 
was  rotten,  knotted,  and  unfit  for  use,  it  presents  prac- 
tically the  defense  that  the  wire  was  suitable  for  the 
purpose  intended,  and  that  plaintiff  assumed  the  risks 
incident  to  his  employment  with  a  sufficient  wire  in  use. 
If  plaintiff  knew  the  wire  was  old  and  rotten  and 
knotted,  so  as  to  be  liable  to  catch  on  the  brush  and 
become  unworkable,  this  should  have  been  pleaded,  in- 
stead of  the  statement  that  he  knew  the  risks  of  his 
employment,  which  risks  are  not  specified  in  the  com- 
plaint, and  that  he  assumed  such  unspecified  risks, 
which  is  a  mere  conclusion  of  law.  We  conclude  that 
the  question  of  assumption  of  risk  is  not  in  the  case. 
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3,  4.  It  is  claimed  that  the  court  erred  in  admitting 
testimony  tending  to  show  that  plaintiflF  had  informed 
defendant's  foreman  of  the  condition  of  the  wire,  and 
requested  him  to  furnish  a  new  one,  and  that  the  fore- 
man had  promised  to  supply  it,  and  failed  to  do  so.  It 
is  urged  with  much  plausibility  that,  in  the  absence  of 
any  pleading  on  the  part  of  plaintiff  of  such  request 
and  promise,  the  evidence  was  not  admissible.  There 
is  no  lack  of  authority,  coming  generally  from  those 
courts  who  hold  that  the  plaintiff  must  in  his  complaint 
negative  assumption  of  risk  and  contributory  negli- 
gence, that,  where  the  plaintiff  seeks  to  recover  in  a 
case  in  which  he  relies  upon  an  unfulfilled  promise  to 
repair,  he  must  plead  and  prove  the  promise,  and 
allege  the  nonfulfillment  of  it.  This  is  notably  the 
case  in  Indiana,  Vermont,  Rhode  Island,  Connecticut 
and  Kentucky.  But  in  this  state  assumption  of  risk, 
like  contributory  negligence,  is  an  aflfirmative  defense. 
It  is  incumbent  upon  the  plaintiff  to  aver  and  prove 
the  injury  and  the  negligent  act  of  the  defendant  pro- 
ducing it.  If  the  defendant  wishes  to  show  that 
plaintiff  had  previous  knowledge  of  the  defect,  and 
assumed  the  risk,  it  is  its  duty  to  plead  that  knowledge 
in  such  terms  that  the  plaintiff  may  specifically  contro- 
vert the  defense  by  pleading  and  proof.  There  is 
nothing  in  the  answer  which  charges  that  plaintiff 
knew  that  the  signal  wire  was  spliced  or  knotted  or  out 
of  condition.  On  the  contrary,  the  pleading  is  to  the 
effect  that  it  was  sufficient  for  the  purpose,  and  that 
the  accident  was  one  of  the  ordinary  risks  assumed  by 
him,  or  was  caused  by  his  own  negligence  or  that  of  a 
fellow-servant.  Under  these  circumstances  we  think 
that  the  testimony  was  admissible,  and  the  instructions 
predicated  thereon  proper.  There  was  no  evidence  on 
the  part  of  the  boy,  and  the  court  erred  in  submitting 
this  branch  of  the  case  to  the  jury. 

07  Or.— 13 
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5.  Among  the  matters,  the  court  gave  the  following 
instruction:  **The  defendant  must  also  provide  safe 
and  suitable  appliances  and  competent  fellow-servants, 
and  the  risk  was  not  in  itself  an  assumed  risk.*'  This 
is  going  further  than  the  law  warrants,  in  that  it  makes 
the  duty  of  the  employer  absolute,  and  eliminates  the 
element  of  reasonable  care.  An  employer,  aside  from 
those  duties  enjoined  by  statutes  passed  since  this 
cause  arose,  is  required  to  use  reasonable  care  and  dili- 
gence to  provide  and  maintain  reasonably  safe  ap- 
pliances, and  to  exercise  like  care  and  diligence  in  the 
selection  of  competent  servants,  and  here  his  duty  in 
these  respects  ends.  The  instruction  given  would 
practically  make  him  an  insurer. 

It  follows  that  the  judgment  will  be  reversed,  and, 
as  the  pleadings  both  of  the  plaintiff  and  defendant 
are  ambiguous,  and  may  be  corrected  so  that  clearly 
cut  issues  can  be  presented,  the  cause  will  be  remanded 
to  the  court  below  for  a  new  trial.  Revebsed. 

Mr.  Justice  Bean,  Mb.  Justice  Eakin  and  Mb.  Jus- 
tice McNaey  concur. 


Motion  to  Enjoin  a  Suit  Pending  Appeal,  denied  June  3,  1913. 

On  the  Merits,  argued  September  3,  decided  September  16,  rehearing 
denied  October  14,  1913, 

HUNT  V.  HUNT. 

(132  Pac.  958:  135  Pac.  1180.) 

Appeal  and  Error— JuriBdlctlon  on  Appeal— Injunction. 

1.  Where,  pending  an  appeal  from  a  decree  dismissing  a  enit  to 
cancel  a  note  and  mortgage  on  the  ground  of  fraud,  the  mortgagee  iu- 
Btituted  a  suit  to  foreclose  the  mortgage,  the  Supreme  Court  would  not, 
on  the  motion  of  appellant,  restrain  by  injunction  the  prosecution  of 
the  foreclosure  suit. 

Action— Illegal  Transactions. 

2.  An  employer's  desire  to  prosecute  criminally  an  employee  for 
embezzling  hie  property  did  not  bar  his  recovery  of  the  property  or 
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of  its  yaluoi  and  hence  he  had  a  right  to  cash  and  a  note  and  mort- 
gage given  hy  the  employee  for  the  amount  embezzled. 

Mortgages— Validity— Duress— HlQgal  Consideration. 

3.  Where  an  employee,  after  his  arrest  for  embezzlement,  asked 
that  he  be  permitted  to  repay  tho  amount  embezzled,  and  there  was 
no  coercion,  threats  or  vindictiveness  on  the  part  of  the  employer,  nor 
promise,  agreement,  or  understanding  that  the  employee  would  not  be 
prosecuted,  a  mortgage  given  for  part  of  the  amount  embezzled  was 
not  obtained  by  duress  and  its  consideration  was  not  the  employee's 
release  from  the  charge. 

Homestead — Ttansfer— Joinder  by  Wife  in  Mortgage. 

4.  A  homestead  right  may  be  waived  by  a  wife  by  joining  in  a 
mortgage  with  her  husband  who  owns  the  fee. 

Mortgages— Validity— Fraud. 

5.  A  recital  in  a  mortgage  given  by  an  employee  for  an  amount 
embezzled  by  him  that  it  was  in  consideration  of  a  sum  named  to  the 
mortgagors  in  hand  paid,  the  receipt  of  which  was  thereby  acknowl- 
edged, did  not  make  the  mortgagee  a  party  to  the  mortgagor's  false 
representation  to  his  wife  to  procure  her  signature  thereto  that  it  was 
given  to  secure  a  loan,  since  it  was  the  usual  form  used  in  mortgages 
and  might  well  be  considered  as  referring  to  the  employer's  money 
which  the  employee  had  received. 

Mortgages— Consideration-Prior  Debt 

6.  A  prior  debt  is  a  sufficient  consideration  to  sustain  a  contract 
or  mortgage. 

[Precedent  debt  as  consideration  for  chattel  mortgage  is  the 
subject  of  a  note  in  Ann.  Cas.  1912C,  79.] 

Mortgages— Validity — Fraud— Against  Whom  Available. 

7.  An  employer  who  accepted  a  mortgage  from  an  employee  for 
the  amount  embezzled  by  him  and  extended  the  time  for  repaying 
such  amount  for  six  years  was  a  bona  fide  purchaser  for  value  as 
against  the  employee's  wife,  who  was  induced  to  join  in  the  mortgage 
by  her  husband's  false  representation  that  it  was  given  to  secure  a 
loan,  since  a  pre-existing  debt  is  sufficient  to  constitute  a  mortgagee 
a  purchaser  for  a  valuable  consideration  if  it  has  a  new  element  of 
consideration  imported  into  the  transaction. 

From  Marion :  William  Gallowat,  Judge. 

This  is  a  suit  by  Olive  E.  Hunt  against  Spencer  S. 
Hunt  and  F.  W.  Spencer.  From  a  decree  in  favor  of 
the  defendant  Spencer,  plaintiff  appeals,  and  moves 
to  enjoin  a  suit  instituted  to  foreclose  a  mortgage  that 
plaintiflF  alleges  was  procured  by  fraud  pending  appeal. 

Motion  Denied. 
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For  the  motion  there  was  a  brief  over  the  names  of 
Mr.  Woodson  T.  Slater  and  Mr,  Myron  E.  Pogue,  with 
an  oral  argument  by  Mr.  Slater. 

Contra,  there  was  a  brief  over  the  name  of  Carson 
&  Brown,  with  an  oral  argument  by  Mr.  John  A.  Car- 
son. 

Opinion  Peb  Cubiam. 

The  substance  of  the  complaint  herein  is  that  the  de- 
fendant Spencer  accused  the  plaintiff's  husband,  the 
other  defendant,  of  the  crime  of  embezzlement,  and 
caused  his  arrest  without  a  warrant  on  that  charge; 
that  while  under  compulsion  of  arrest  the  husband 
agreed  with  Spencer  to  give  the  latter  a  note  for 
$1,700  and  secure  the  same  by  the  signature  of  the 
plaintiff  and  their  mortgage  upon  their  homestead  all 
upon  the  illegal  agreement  of  Spencer  not  to  prosecute 
the  husband  for  the  alleged  crime ;  that  the  charge  and 
the  corrupt  agreement  were  concealed  from  the  plain- 
tiff by  Spencer  and  the  husband,  the  latter  of  whom, 
with  Spencer's  knowledge  and  contrivance,  fraudu- 
lently represented  to  her  that  the  note  and  mortgage 
were  being  executed  for  a  present  loan  of  money  which 
the  husband  was  obtaining  from  Spencer  for  the  pur- 
pose of  engaging  in  business  on  his  own  account ;  and 
that  in  that  manner  only  was  her  signature  obtained. 
Subsequent  discovery  by  the  plaintiff  of  the  alleged 
fraud  is  alleged,  and  the  plaintiff  prays  for  cancella- 
tion of  the  note  and  mortgage.  Issues  were  formed, 
and  the  Circuit  Court  heard  the  cause,  entering  a  de- 
cree dismissing  the  suit,  from  which  the  plaintiff  ap- 
pealed. 

Meanwhile  Spencer  instituted  suit  to  foreclose  the 
mortgage,  and  now  the  plaintiff  in  this  suit  to  cancel 
that  indenture  moves  this  court  to  enjoin  the  prosecu- 
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tion  of  the  foreclosure  suit  on  the  ground  that  it  will 
result  in  the  extinction  of  the  subject  of  this  suit 
whereby  the  jurisdiction  of  this  court  over  the  rem  in 
question  will  be  ousted.  If  the  pendency  of  the  present 
suit  is  a  proper  basis  for  resisting  the  prosecution  of 
the  foreclosure  suit  by  injunction,  it  might  be  used 
there  under  the  plea  of  lis  pendens.  If  it  is  no  obstacle 
to  that  suit,  the  way  is  open  there  to  urge  the  alleged 
fraud  to  defeat  the  note  and  mortgage  as  against  this 
plaintiff.  At  any  rate,  no  cause  is  presented  here  call- 
ing for  the  extraordinary  remedy  of  injunction  at  the 
hands  of  this  court.  We  do  not  intimate  what  value 
the  situation  has  for  either  party  in  the  foreclosure 
suit.  All  we  decide  is  that  injunction  out  of  this  court 
will  not  lie  on  the  case  made  under  the  motion. 
It  is  therefore  denied.  Motion  Denied. 


Argued  September  3,  decided  September  16,  rehearing  denied  October 

14,  1913. 

On  the  Merits. 

(135  Pac.  1180.) 

Department  2.     Statement  by  Mb.  Justice  Eakin. 

The  plaintiff  hriligs  this  suit  to  cancel  a  mortgage 
signed  by  her  on  the  ground  that  her  signature  to  it 
was  procured  by  fraud.  Plaintiff  and  defendant 
Spencer  S.  Hunt  are  husband  and  wife.  The  husband 
was  employed  as  a  salesman  by  defendant  F.  W.  Spen- 
cer, a  hardware  merchant  in  Salem,  from  November  1, 
1910,  until  November  14, 1911,  during  which  time  Hunt 
was  systematically  embezzling  money  and  taking  goods 
from  defendant  Spencer.     On  November  14,  i911,  he 
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was  detected  in  converting  a  part  of  the  proceeds  of  a 
sale  of  goods  and  by  the  direction  of  Spencer  was  taken 
into  custody  therefor  by  the  sheriff.  Hunt  thereupon 
confessed  his  peculations  and  that  he  had  done  wrong 
and  sent  for  Spencer  and  asked  that  he  be  permitted 
to  repay  the  money  he  had  taken.  He  did  repay  $1,700 
and  offered  to  give  a  mortgage  upon  his  residence 
property  for  an  additional  amount  of  $1,700,  which 
Spencer  agreed  to  accept  in  full  for  the  amount  taken. 
On  November  14,  1911,  Hunt  made  a  note  for  that 
amount  and  a  mortgage  upon  his  said  residence  in 
favor  of  Spencer  to  secure  the  payment  of  the  same 
in  favor  of  Spencer,  and  his  wife  signed  and  acknowl- 
edged it  with  him,  which  is  the  mortgage  complained 
of  in  this  suit.  The  plaintiff  alleges  that  the  property 
mortgaged  was  the  homestead  of  the  plaintiff  and  her 
husband  and  was  then  and  ever  since  occupied  by  her 
as  her  homestead;  that  on  January  15,  1912,  the  de- 
fendant Hunt  conveyed  the  said  property  to  the  plain- 
tiff. She  further  alleges  that  at  the  time  she  signed 
the  mortgage  she  did  not  know  of  the  trouble  in  which 
her  husband  was  involved,  but  that  he  told  her  the 
mortgage  was  to  secure  a  loan  of  $1,700  to  put  into  a 
business  he  was  starting,  and  that  she  did  not  know 
differently  until  some  time  in  December.  The  case 
was  tried  and  the  court  made  findings  in  favor  of  the 
defendant  Spencer,  and  dismissed  the  suit.  Plaintiff 
appeals.  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr,  Myron  E.  Pogue  and  Mr.  Woodson  T.  Slater,  with 
an  oral  argument  by  Mr,  Slater. 

For  respondents  there  was  a  brief  over  the  name  of 
Carson  &  Brown,  with  oral  arguments  by  Mr.  John  A. 
Carson  and  Mr.  Thomas  Brown. 
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Mr.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1,  2.  It  is  clear  that  Spencer  S.  Hunt  did  commit  the 
embezzlements  charged  against  him  by  Spencer,  the 
amount  of  which  is  uncertain;  but,  in  the  effort  to 
arrive  at  the  actual  amount  converted,  Hunt  finally 
agreed  that  the  amount  might  be  fixed  at  $3,400,  and 
he  would  pay  that  amount.  Spencer's  desire  .to  prose- 
cute him  criminally  was  no  bar  to  his  recovery  of  this 
property  or  of  its  value.  Therefore  he  had  a  right 
to  the  $1,700  paid  and  to  the  note  and  mortgage  for 
the  balance :  Moog  v.  Strang,  69  Ala.  98.  This  is  not 
seriously  controverted.  The  plaintiff  insists  that 
Spencer  obtained  the  money  and  mortgage  by  duress 
and  as  a  consideration  for  Hunt's  release  from  the 
charge,  but  such  a  conclusion  cannot  be  reasonably 
drawn  from  the  evidence  in  the  case.  There  was  no 
coercion,  threats  or  vindictiveness  on  the  part  of  Spen- 
cer, nor  promise,  agreement  or  understanding  made 
that  Hunt  would  not  be  prosecuted.  The  proposition 
of  repayment  came  from  Hunt,  and  Spencer  had  a 
right  to  accept  it,  if  it  was  not  offered  and  accepted 
under  any  agreement  to  dismiss  the  criminal  charge. 
Nor  was  the  plaintiff  induced  to  sign  the  mortgage  by 
reason  of  threats  or  duress  against  her  husband.  In 
fact,  she  says  she  knew  nothing  of  the  charge  against 
him.  Therefore  the  settlement  with  Hunt  was  legiti- 
mate and  proper. 

3,4.  The  only  question  is  as  to  the  alleged  fraud 
upon  plaintiff.  A  homestead  right  may  be  waived  by 
the  wife  by  joining  in  a  mortgage  with  her  husband, 
who  in  this  case  was  the  owner  of  the  fee  in  the  prop- 
erty. This  plaintiff  did,  but  alleges  it  was  obtained 
by  means  of  a  fraudulent  statement  made  to  her  by  her 
husband,  namely,  that  it  was  to  secure  a  loan  of  money. 
The  giving  of  the  mortgage  was  suggested  by  Hunt, 
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and  plaintiff  seems  to  concede  that  unless  Spencer 
participated  in  the  fraud  or  misrepresentation,  or  that 
the  mortgage  was  without  consideration,  plaintiff  can- 
not avoid  the  mortgage  now.  It  is  said  in  Moore  v. 
Fuller,  6  Or.  272  (25  Am.  Rep.  524) :  **That  if  a  mar- 
ried woman,  •  •  without  duress  or  misrepresentation 
as  to  the  nature  of  the  instrument,  joins  with  her  hus- 
band in  the  deed  and  suffers  the  deed  to  be  delivered, 
shie  cannot  avoid  it  on  account  of  fraud  and  misrepre- 
sentation, without  showing  that  the  grantee  knew  of 
or  participated  in  the  fraud":  See,  also,  Shell  v.  HoU 
ston  Nat.  Building  (&  Loan  Assn.  (Tenn.  Ch.  App.), 
52  S.  W.  909;  Riggan  v.  Sledge,  116  N.  C.  87  (20  S.  E. 
1016). 

It  is  not  denied  that  the  execution  of  the  mortgage 
by  the  plaintiff  was  procured  through  fraudulent 
representations  of  her  husband;  and,  the  property 
mortgaged  being  their  homestead,  the  mortgage  was 
void  except  as  against  a  purchaser  in  good  faith,  for 
a  valuable  consideration,  and  without  notice  of  the 
fraud.  It  is  not  claimed  that  Spencer  actually  knew 
of  the  fraudulent  representations  of  Hunt  to  plaintiff, 
but  she  contends  that  as  the  mortgage  recites  that  **for 
and  in  consideration  of  the  sum  of  $1,700,  to  them  in 
hand  paid,  the  receipt  whereof  is  hereby  acknowl- 
edged,'' and  that  Spencer  was  a  party  to  that  recital, 
or  caused  it  to  be  made,  she  was  justified  in  consider- 
ing the  mortgage  as  given  for  a  loan  of  money.  That 
is  the  usual  form  given  in  mortgages;  also  it  is  the 
form  of  the  ordinary  printed  blank  mortgage  and 
might  well  be  considered  as  referring  to  Spencer's 
money  which  Hunt  had  received.  She  contends,  how- 
ever, that  it  was  drawn  by  Carson,  Mr.  Spencer's 
attorney,  and  that  therefore  Spencer  was  charged  with 
knowledge  of  the  recital;  but  it  appears  that  Hunt 
proceeded  to  have  the  mortgage  drawn,  and,  failing 
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to  find  other  attorneys  whom  he  called  npon,  he  went 
to  Carson,  who  acted  for  him  and  not  for  Spencer  in 
drawing  it.  It  does  not  appear  that  Spencer  knew 
of  or  directed  the  particular  recital,  and  we  think  he 
was  not  a  party  to  Hunt's  statements  or  representa- 
tions to  plaintiff  by  reason  of  such  recital. 

5, 6.  Then,  was  plaintiff  a  purchaser  for  value?  He 
took  the  mortgage  as  security  for  an  antecedent  debt. 
But  did  he  part  with  anything  of  value  for  the  mort- 
gage? There  is  no  doubt  that  a  prior  debt  is  a  suffi- 
cient consideration  to  sustain  a  contract  or  mortgage : 
Moore  v.  Fuller,  6  Or.  272  (25  Am.  Eep.  524) ;  Greig 
V.  Mueller,  66  Or.  27  (133  Pac.  94).  But,  as  against  an 
equity  or  a  fraud,  in  Gest  v.  Packwood  (C.  C),  34  Fed. 
368,  District  of  Oregon,  Deady,  Judge,  it  is  said : 

**  Where  a  conveyance  is  made  or  a  security  taken, 
the  consideration  of  which  is  an  antecedent  debt,  the 
grantee  or  person  taking  the  security  is  not  regarded 
as  a  purchaser  for  a  valuable  consideration.  He  has 
not  parted  with  anything  of  value.'' 

The  same  is  held  in  People's  Sav.  Bank  v.  Bates, 
120  U.  S.  556  (30  L.  Ed.  754,  7  Sup.  Ct.  Rep.  679) ; 
3  Story,  Eq.  Juris.  364,  389.  Those  cases,  however, 
were  decided  on  the  theory  that  the  mortgagee  did  not 
change  his  condition;  he  did  not  part  with  anything 
of  value.  But  the  rule  seems  to  be  otherwise  where 
the  purchaser  or  encumbrancer  canceled  or  sur- 
rendered the  debt  on  the  ground  that  he  is  placed  in 
a  worse  position  thereby. 

Pomeroy's  Equity  Jurisprudence,  section  749,  says: 

**  Whether  the  complete  satisfaction  or  discharge  or 
the  definite  forbearance  of  an  antecedent  debt,  without 
the  surrender  or  cancellation  of  any  written  security 
by  the  creditor,  will  be  a  valuable  consideration  is  a 
question  to  which  the  courts  of  different  states  have 
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given  conflicting  answers ;  but  the  affirmative  seems  to 
be  supported  by  the  numerical  weight  of  authority." 

In  a  note  to  Western  Grocer  Co.  v.  Alleman  (81  Kan. 
543  (106  Pac.  460, 135  Am.  St.  Rep.  398),  in  27  L.  R.  A. 
(N.  S.)  620,  after  citing  many  authorities  to  the  rule 
as  stated,  the  writer  says: 

**The  reason  for  this  holding  is  said  to  be  that  the 
purchaser  by  his  purchase  is  placed  in  no  worse  condi- 
tion than  he  was  in  before,  as  he  has  parted  with  noth- 
ing of  value.  But,  even  in  jurisdictions  adhering  to 
this  doctrine,  it  is  also  held  that,  if  for  any  reason  the 
purchaser  is  placed  in  a  worse  condition  than  he  was 
in  before,  he  is  entitled  to  the  protection  of  the  record- 
ing acts.  Thus  *  *  if  he  has  extended  the  time  of 
payment  of  the  indebtedness'' — citing  cases  to  that 
effect  from  Alabama,  Indiana,  Iowa,  Mississippi,  New 
York  and  Ohio. 

Jones,  Mortgages,  section  461,  in  considering  the  ef- 
fect of  registration  acts,  says:  **The  giving  of  further 
time  for  the  payment  of  an  existing  debt,  by  a  valid 
agreement,  for  any  period  however  short,  though  it  be 
for  a  day  only,  is  a  valuable  consideration." 

In  O'Brien  v.  Fleckenstein,  180  N.  Y.  350  (73  N.  E. 
30, 105  Am.  St.  Rep.  768),  the  opinion  says :  **It  is  safe 
enough  to  say  that  the  general  trend  of  the  cases  and 
the  consensus  of  opinion  supports  the  rule  or  principle 
above  stated.'' 

Although  the  cases  are  not  in  harmony  upon  this 
question,  especially  the  earlier  cases,  we  are  convinced 
that  a  pre-existing  debt  is  sufficient  to  constitute  a 
mortgagee  a  purchaser  for  a  valuable  consideration  in 
such  a  case  as  this,  if  it  has  a  new  element  of  considera- 
tion imported  into  the  transaction. 

In  this  case  the  time  of  payment  of  the  debt  was  ex- 
tended for  six  years  and  was  sufficient  with  the  other 
circumstances  of  the  case  to  give  defendant  Spencer 
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the  status  of  a  bona  fide  purchaser  for  value,  and  with- 
out notice  of  a  fraud  as  against  the  mortgagor,  and  re- 
sults in  the  affirmance  of  the  decree. 

Affirmed. 

Mr.  Chief  Justice  McBbide  and  Mb.  Justice  Bean 
concur. 

Mb.  Justice  McNaby  taking  no  part  in  the  considera- 
tion of  the  case. 


Argued  and  submitted  on  appellant's  brief  September  10,  1913. 

No  appearance  for  respondent. 

Decided  September  23,  191S. 

Modified  on  rehearing  October  14,  1913. 

HOOPER  V.  HOOPER.* 

(135   Pac   525:    135  Pac.   525.) 

Marriage— Annulment — ^Process — '^Stumnons" — '^Complaint.** 

1.  Under  Section  1020,  L.  O.  L.,  providing  that,  in  any  suit  for 
the  dissolution  of  a  marriage  contract,  or  to  nave  the  same  declared 
void,  the  state  is  to  be  deemed  a  party  defendant,  and  the  plaintiff 
shall  cause  the  summons  to  be  served  upon  the  district  attorney,  the 
court  is  without  jurisdiction  of  a  proceeding  for  the  annulment  of 
marriage,  where  the  plaintiff,  instead  of  serving  a  summons  upon  the 
district  attorney,  delivered  a  copy  of  the  complaint,  for  the  "com- 
plaint" is  merely  the  means  of  conveying  to  the  defendant  the  nature 
of  the  grievance  laid  against  him,  while  the  "summons"  is  notice  of 
the  limitation  of  the  time  in  which  the  charge  is  to  be  met  by  appro- 
priate legal  action. 

liarriage— Annulment — ^Parties. 

2.  Under  Section  1020,  L.  O.  L.,  providing  that,  in  a  suit  to  have  a 
marriage  declared  void,  the  state  is  to  be  deemed  a  party  defendant, 
and  the  plaintiff  shall  serve  summons  upon  the  district  attorney,  the 

*The  question  of  the  effect  of  the  right  to  appeal  from  divorce 
decree  on  party's  right  to  remarry  is  treated  in  a  note  in  17  L.  R.  A. 
573;  and  upon  the  effect  of  statutes  forbidding  remarriage  of  guilty 
party  after  divorce,  generally,  see  notes  in  24  Ii.  B.  A.  831  and  57 
L.  B.  A.  169.  Bepostek. 
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state  is  a  necessary  party  defendant,  in  the  sense  that  it  must  be  noti- 
fied by  service  of  sununons,  so  that  the  district  attorney  may  prevent 
fraud  or  eollusiom 

ON  BEHEABING. 

DiTorce  —  Effect  —  Bight  to  Baaarxy— Marriage  Within  Prohfbltttd 
Time. 

3.  Under  Section  515,  L.  O.  L.,  forbidding  remarriage  by  the 
divorced  person  within  the  time  allowed  for  an  appeal,  and  Section 
550,  allowing  an  appeal  to  be  taken  within  eiz  months,  a  marriage  con- 
tracted by  a  divorced  woman  less  than  six  months  after  the  decree 
was  rendered  is  absolutely  void,  and:  will  be  annulled  at  the  suit  of 
the  other  party. 

Divorce— Effect— Bight   to    Bemarry— Marriage    Within    Prohlhlted 
Time. 

4.  The  fact  that  the  former  husband,  who  was  served  by  publica- 
tion, defaulted  in  the  divorce  proceedings  is  immaterial,  in  a  suit  by 
the  second  husband  to  annul  his  marriage  as  void  because  contracted 
within  six  months  of  the  decree  of  divorce  in  violation  of  Section  515^ 
L.  O.  L.,  under  Section  59,  L.  O.  L.,  allowing  the  defendant  against 
whom  summons  has  been  published  to  defend  the  action  at  any  time 
within  one  year  for  good  cause  shown,  and  Section  1020,  requiring 
the  district  attorney  to  appear  on  behalf  of  the  state  in  divorce  cases. 

From  Clackamas :  James  TJ.  Campbell,  Judga 

Department  2.  This  is  a  suit  by  B.  M.  Hooper 
against  Mary  Hooper  for  a  divorce.  The  facts  are 
fully  set  forth  in  the  opinion.  Apfirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Clyde  Richardson. 

No  appearance  for  respondent. 

Mb.  Justice  McNaby  delivered  the  opinion  of  the 
court 

This  is  a  suit  to  declare  a  marriage  contract  void 
agreeably  to  the  provision  of  Section  502,  L.  0.  L. : 
**A11  marriages  which  are  prohibited  by  law,  on  ac- 
count of  consanguinity  between  the  parties,  or  on 
account  of  either  of  them  having  a  former  husband 
or  wife  then  living,  or  on  account  of  either  of  them 
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being  one  fourth  or  more  of  negro  blood,  shall,  if 
solemnized  within  this  state,  be  absolutely  void/* 

On  the  2d  day  of  October,  1911,  at  the  city  of  Van- 
couver, Washington,  the  parties  litigant  wer6  married. 
Six  days  later  plaintiff  brought  this  suit  to  annul  the 
marriage,  complaining  that  a  period  of  six  months  had 
not  intervened  between  the  nuptials  and  a  prior  divorce 
had  by  defendant. 

1.  Due  service  was  made  upon  defendant,  though  a 
copy  of  the  complaint  alone  was  served  upon  the  dis- 
trict attorney.  Default  for  want  of  an  answer  was 
made  by  defendant  and  the  representative  of  the  state. 
The  trial  court  decided  adversely  to  the  petition  of 
plaintiff. 

Section  1020,  L.  0.  L.,  prescribes  the  duty  of  a  dis- 
trict attorney  in  matters  of  divorce:  *'In  any  suit  for 
the  dissolution  of  the  marriage  contract,  or  to  have  the 
same  declared  void,  the  state  is  to  be  deemed  a  party 
defendant,  and  the  party  plaintiff  in  such  suit  shall 
cause  the  summons  to  be  served  upon  the  district  at- 
torney of  the  district  within  which  the  suit  is  com- 
menced at  least  ten  days  before  the  term  at  which  the 
defendant  is  required  to  appear  and  answer.  It  shall 
be  the  duty  of  such  district  attorney,  so  far  as  may  be 
necessary  to  prevent  fraud  or  collusion  in  such  suit, 
to  control  the  proceedings  on  the  part  of  the  defense, 
and  in  case  the  defendant  does  not  appear  therein,  or 
defend  the  same  in  good  faith,  to  make  a  defense 
therein  on  behalf  of  the  state.'' 

It  will  be  observed  the  statute  expressly  declares 
that  the  plaintiff  shall  cause  a  ''summons"  to  be  served 
upon  the  district  attorney,  whereas,  the  record  reveals 
the  complaint  only  was  served  upon  that  official.  This 
omission  of  a  plain  statutory  requirement  is  fatal. 
The  office  of  a  summons  and  a  complaint  are  too  variant 
to  admit  of  the  one  doing  the  service  of  the  other.    The 
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complaint  is  but  a  vehicle,  construed  by  law  to  convey 
to  the  defendant,  in  extenso,  the  nature  of  the  griev- 
ance laid  against  him,  while  the  summons  performs 
the  function  of  imparting  notice  of  the  limitation  of 
the  time  in  which  the  charge  is  to  be  met  by  appro- 
priate legal  action. 

2.  Obviously,  by  force  of  Section  1020,  L.  0.  L.,  the 
state  is  made  a  ilecessary  party  defendant,  in  suits  for 
the  dissolution  of  the  marriage  contract,  or  to  have  the 
same  declared  void.  Not,  however,  in  the  sense  the 
state  must  be  named  a  party  litigant,  but  in  the  larger 
sense  that  the  state  must  be  notified  by  service  of  sum- 
mons upon  the  state's  representative  of  the  commence- 
ment of  the  litigation,  for  the  statute  says:  ''It  shall 
be  the  duty  of  the  district  attorney,  so  far  as  may  be 
necessary,  to  prevent  fraud  or  collusion  in  such  suit, 
to  control  the  proceedings  on  the  part  of  the  defense, 
and  in  case  the  defendant  does  not  appear  therein,  or 
defend  against  the  same  in  good  faith,  to  make  a  de- 
fense therein  on  behalf  of  the  state." 

On  account  of  the  importance  of  litigation  involving 
the  marital  contract,  and  the  evils  that  would  issue 
from  a  loose  observance  of  the  law,  statutes  regulating 
service  of  process  should  be  strictly  construed,  and  a 
failure  to  comply  therewith  must  necessarily  defeat 
the  jurisdiction  of  the  court. 

For  the  reasons  herein  assigned,  the  decree  of  the 
lower  court  is  affirmed.  Affibmed. 

Mr.  Chief  Justice  McBbide,  Mr.  Justice  Bean  and 
Mr.  Justice  Eakin  concur. 
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Former  Opinion  Modified  and  Decree  of  the  Court  Below  Beyened, 
decided  October  14,  1913. 

On  Beheabiko. 

(135  Pac.  525.) 

Mr.  Justice  McNary  delivered  the  opinion  of  the 
court. 

This  case  was  submitted  upon  plaintiff's  brief  on 
September  10,  1913.  On  the  23d  day  of  that  month 
this  court  in  an  opinion  aflfirmed  the  action  of  the  lower 
court  in  dismissing  the  proceeding  for  the  reason  the 
record  on  appeal  failed  to  show  service  of  summons 
upon  the  district  attorney,  as  required  by  Section  1020, 
L.  0.  L.  Subsequently  an  application  for  a  rehearing 
was  made,  wherein  the  record  has  been  amplified  by 
showing  the  service  of  summons  was  in  fact  made  upon 
the  district  attorney  as  dictated  by  law. 

Assuming  the  verity  of  the  amended  record,  which 
comes  here  certified,  we  shall  pass  to  a  consideration 
of  the  case  upon  the  merits.  Defendant  whose  antece- 
dent name  was  Mary  E.  Williams,  obtained  from  the 
Circuit  Court  of  Washington  County,  Oregon,  on  June 
18,  1912,  a  decree  dissolving  the  bonds  of  matrimony 
then  existing  between  herself  and  husband,  Robert 
Lee  Williams.  Service  of  process  was  made  upon  de- 
fendant by  means  of  a  publication  of  the  summons  as 
provided  by  law.  Defendant  failing  to  appear  in  re- 
sponse thereto,  an  order  of  default  was  entered.  On 
the  2d  day  of  October,  1912,  plaintiff  and  defendant 
in  this  controversy  were  united  in  marriage  at  the  city 
of  Vancouver,  Washington.  After  a  few  days'  repose, 
plaintiff  instituted  this  suit  to  annul  the  marriage  con- 
tract, on  the  ground  that  a  period  of  six  months  had 
not  elapsed  between  his  marriage  to  defendant  and  the 
decree  dissolving  the  defendant's  marriage  to  a  former 
husband. 
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3.  Section  502,  L.  0.  L.,  reads :  ''AH  marriages  which 
are  prohibited  by  law,  on  account  of  consanguinity  be- 
tween the  parties,  or  on  account  of  either  of  them 
having  a  former  iusband  or  wife  then  living,  or  on 
account  of  either  of  them  being  one  fourth  or  more  of 
negro  blood,  shall,  if  solemnized  within  this  state,  be 
absolutely  void.'* 

Section  515,  L.  0-  L-,  provides :  ''A  decree  declaring 
a  marriage  void  or  dissolved  at  the  suit  or  claim  of 
either  party  shall  have  the  effect  to  terminate  such 
marriage  as  to  both  parties,  except  that  neither  party 
shall  be  capable  of  contracting  marriage  with  a  third 
person,  and  if  he  or  she  does  so  contract,  shall  be  liable 
therefor  as  if  such  decree  had  not  been  given,  until 
the  suit  has  been  heard  and  determined  on  appeal,  or 
if  no  appeal  be  taken,  the  expiration  of  the  period  al- 
lowed by  this  code  to  take  such  appeal.'* 

By  virtue  of  the  last  section,  a  decree  of  divorce 
declaring  the  marriage  relation  dissolved  does  not  ab- 
solutely terminate  the  marriage  relation,  or  wholly 
absolve  the  parties  from  its  liability;  this  freedom 
occurring  only  upon  the  expiration  of  the  time  allowed 
to  take  such  appeal,  or  if  an  appeal  be  taken  upon  the 
final  determination  of  the  case.  In  proceedings  of  this 
character,  the  code  authorizes  an  appeal  may  be  taken 
within  six  months  from  the  rendition  of  the  decree: 
Section  550,  L.  0.  L. 

4.  True  it  is  that  in  the  suit  maintained  by  defendant 
against  her  husband  the  latter  was  in  default  of  an 
answer.  However,  that  fact  does  not  effect  the  pro- 
hibition imposed  by  Section  515,  for  the  reason  that 
service  was  made  upon  defendant  by  publication, 
which  under  the  statute  does  not  finally  conclude  the 
rights  of  a  defendant  so  served. 

Section  59,  L.  0.  L.,  among  other  things,  provides 
that:  *'The  defendant  against  whom  publication  is  or- 
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dered,  or  his  personal  representative,  •  •  may  •  • 
upon  good  cause  shown,  and  upon  such  terms  as  may 
be  proper,  be  allowed  to  defend  after  judgment,  and 
within  one  year  after  the  entry  of  such  judgment  on 
such  terms  as  may  be  just.  *  * 

This  court  in  the  case  of  Waymire  v.  Shipley,  52  Or. 
464  (97  Pac.  807),  decided  that  the  term  '^judgment'* 
as  there  used  included  decrees.  Apparently,  then,  if 
sufficient  showing  had  been  made  by  defendant's 
former  husband,  the  court  would  have  been  justified 
and  even  obligated  to  have  entered  an  order  setting 
aside  and  vacating  the  decree  and  permitted  defendant 
to  answer.  Moreover,  the  statute,  in  obedience  to  moral 
prudence,  prescribes  that  the  state  shall  be  a  party 
defendant,  represented  by  the  district  attorney,  who 
must  be  served  with  summons,  and  is  required  to  ap- 
pear and  answer  and  make  a  defense  on  behalf  of  the 
state:  Section  lOL'O,  L.  0.  L.  Therefore,  mere  ac- 
quiescence or  silence  upon  the  part  of  the  former  hus- 
band of  defendant  would  not  control  or  limit  the  right 
of  the  state,  through  its  chosen  representative,  to 
prosecute  an  appeal  to  this  court  should  it  have  ap- 
peared to  the  representative  of  the  state  proper  for 
the  protection  of  the  state  or  to  prevent  fraud  or  col- 
lusion. 

This  reasoning  became  the  judicial  law  of  this  state 
in  the  case  of  McLennan  v.  McLellan,  31  Or.  480  (50 
Pac.  802,  65  Am.  St.  Rep.  835,  38  L.  R.  A.  863),  wherein 
Justice  Bean  well  said:  *'The  obvious  purpose  and 
object  of  the  statute  is  to  enable  either  party  aggrieved 
by  a  decree  of  divorce  to  have  the  same  reviewed  in 
an  appellate  court,  and  to  that  end  it  is  provided  that, 
pending  such  right,  neither  party  shall  be  capable  of 
doing  an  act  which  would  render  a  reversal  nugatory. 
A  construction  of  the  statute  which  would  permit  a 
marriage  within  the  time  limited  would  be  not  only 

67  Dr.— -18 
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contrary  to  its  plain  wording  and  evident  intent,  bnt 
would  produce,  in  case  of  a  reversal  of  the  decree,  the 
anomalous  result  of  one  person  having  two  legal  hus- 
bands or  wives,  as  the  case  may  be,  at  the  same  time, 
and  polygamy  be  thus  sanctioned  by  law.  It  was  to 
prevent  the  confusion  and  uncertainty  resulting  from 
such  a  condition  of  affairs  that  the  statute  was  enacted, 
and  it  must  be  given  force  and  effect.'^ 

Applying  the  doctrine  to  the  undisputed  facts  in  this 
case,  we  are  constrained  to  say  that  the  marriage  of 
plaintiff  and  defendant,  having  been  contracted  and 
consummated  before  the  expiration  of  the  time  allowed 
by  law  in  which  an  appeal  could  have  been  had  from 
a  decree  of  divorce  from  defendant's  former  husband, 
is  absolutely  void,  and  the  decree  of  the  court  below 
must  be  reversed,  and  it  is  so  ordered,  and  the  former 
opinion  of  this  court  is  modified  so  far  as  it  ordered 
an  afiirmance. 

Reversed  :  Formbb  Opinion  Modified. 

Mb.  Chief  Justice  McBride,  Mb.  Justice  Bean  and 
Mb.  Justice  Eakin  concur. 
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BARRENSTECHER  v.  THE  HOF  BRATJ. 

(135  Pac.  518.) 

Oorporationfl — Offlcen — ^Blgbt  to  OompenBation. 

1.  An  officer  of  a  corporation  cannot  recover  compensation  for  the 
performance  of  duties  incident  to  his  office,  unless  authorized  by  the 
board  of  directors  or  by  the  by-laws,  but,  if  services  outside  or  apart 
from  those  imposed  upon  him  by  virtue  of  his  office  are  rendered  at 
the  request  or  with  the  acquiescence  of  the  corporation,  recovery  can 
be  had  upon  a  quantum  meruit. 

Oorporations  —  Officers — ^BecoTery   of    OompenBatioii — Sufficiency    of 
BTldence. 

2.  In  an  action  involving  the  right  of  the  president  and  treasurer 
of  a  corporation  who  owned  one  half  of  it«  stock  to  compensation 
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for  services^  evidence  held  to  sliow  that,  following  the  death  of  plain- 
tifTg  husband  who  owned  the  balance  of  the  stock,  such  president  and 
treasurer  performed  valuable  services  outside  of  the  duties  imposed 
upon  him  as  an  officer  or  director,  under  such  circumstances  that  a 
reasonable  person  receiving  the  benefit  of  his  efforts  ought  to  have 
understood  that  they  were  to  be  remunerated. 

[As  to  the  right  of  corporation  officers  to  compensation  for 
services,  see  note  in  136  Am.  St.  Bep.  909.] 

From  Multnomah :  Calvin  U.  Gantenbein,  Judge. 

Department  2.    Statement  by  Mb.  Justice  McNabt. 

This  is  a  proceeding  brought  by  Effie  Barrenstecher 
against  the  Hof  Brau,  a  corporation,  and  Fritz  Strobel, 
to  determine  the  legal  right  or  wrong  of  an  oflBcer  and 
director  of  a  corporation  to  appropriate  corporate 
funds  in  payment  for  services  rendered.  So  far  as 
pertinent  to  an  understanding  of  the  question  involved, 
the  complaint  recites :  That  in  May,  1910,  plaintiff,  de- 
fendant Fritz  Strobel,  and  Chas.  Barrenstecher,  now 
deceased,  organized  and  incorporated  under  the  laws 
of  the  State  of  Oregon  the  Hof  Brau,  with  a  capital 
stock  of  $15,000,  divided  into  150  shares  each  of  the 
par  value  of  $100,  issued  as  follows: 'Seventy-five 
shares  to  Fritz  Strobel,  seventy-four  shares  to  Chas. 
Barrenstecher,  and  one  share  to  plaintiff.  That  the 
three  holders  of  stock  were  elected  as  the  governing 
body;  defendant  Fritz  Strobel  being  chosen  to  fill  the 
ofiice  of  president  and  treasurer,  while  that  of  vice- 
president  and  secretary  fell  to  Chas.  Barrenstecher. 
That,  approximately  six  weeks  following  the  birth  of 
the  corporation,  Chas.  Barrenstecher  died  testate ;  the 
will  naming  and  the  court  appointing  as  executor  F.  J. 
Alexander  Mayer,  who  continued  in  office  until  the 
month  of  September,  1911,  when  a  settlement  of  the 
estate  was  had  and  the  property  delivered  to  plaintiff. 
The  pleading  concludes  by  charging  that  the  defendant 
Fritz  Strobel  usurped  the  control  and  management  of 
the  business  and  refused  to  call  or  permit  a  meeting  of 
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the  stockholders  to  be  held  to  elect  a  director  to  sno- 
ceed  Chas.  Barrenstecher,  and  that  defendant  during 
the  fall  of  1911  appropriated  to  his  own  use  $4,250 
of  the  funds  of  the  corporation. 

Defendant  Fritz  Strobel  in  his  answer  admitted  the 
appropriation  of  the  money,  and  averred  the  business 
incorporated  under  the  name  of  the  Hof  Brau  was 
established  and  developed  into  a  paying  business  by 
the  personal  efforts  and  attention  of  himself  and  Chas. 
Barrenstecher  over  a  period  of  16  years ;  that  plaintiff 
and  he  had  been  at  variance  about  the  management  of 
the  business  from  the  inception  of  the  corporation  in 
May,  1910,  until  its  disposal  in  December,  1911,  during 
which  time  he  had  been  the  manager  of  the  enterprise ; 
and  that  the  services  therefor  were  reasonably  worth 
the  sum  of  $4,250. 

A  reply  denying  the  aflBrmative  assertions  of  the 
answer  concluded  the  issues. 

The  trial  court  made  findings  of  fact  upholding  the 
position  of  defendant  Fritz  Strobel  and  decreed  judg- 
ment in  his  favor  in  the  sum  of  $4,250. 

Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Manning  &  White  and  Mr.  Robert  E.  Hitch,  with  an 
oral  argument  by  Mr.  Samuel  White. 

For  respondent,  Fritz  Strobel,  there  was  a  brief, 
with  oral  arguments  by  Mr.  Whitney  L.  Boise  and  Mr. 
John  T.  McKee. 

Mr.  Justice  McNaby  delivered  the  opinion  of  the 
court. 

1.  The  disagreement  of  counsel  is  not  so  much  over 
the  law  involved  as  it  is  over  the  application  of  the 
legal  principles  to  the  facts  of  the  case.    In  step  with 
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the  line  of  judicial  thought  obtaining  in  most  of  the 
states,  this  court  has  recognized  and  applied  the  rule 
•that  an  oflScer  of  a  corporation  cannot  recover  com- 
pensation for  the  performance  of  the  duties  incident 
to  his  oflSce,  unless  authorized  by  the  board  of  directors 
or  by  the  by-laws  of  the  company,  yet,  if  the  services 
performed  lie  outside  or  apart  from  those  imposed 
upon  him  by  virtue  of  his  office  and  rendered  at  the 
request  or  with  the  acquiescence  of  the  corporation, 
recovery  could  be  had  upon  a  quantum  meruit:  Wood 
V.  Lost  Lake  Mfg.  Co.,  23  Or.  20  (23  Pac.  848,  37  Am. 
•  St.  Eep.  651) ;  Mitchell  v.  Holman,  30  Or.  280  (47  Pac. 
616) ;  Baines  v.  Coos  Bay  Navigation  Co.,  41  Or.  135 
(68  Pac  397). 

The  Supreme  Court  of  Massachusetts,  in  Pew  v. 
Gloucester  Nat.  Bank,  130  Mass.  391,  have  clearly 
stated  the  rule  which  is  quoted  with  approval  by  the 
Supreme  Court  of  the  United  States  in  Fitzgerald 
Construction  Co.  v.  Fitzgerald,  137  U.  S.  98  (34  L.  Ed. 
608,  11  Sup.  Ct.  Rep.  36) :  *'A  bank  or  other  corpora- 
tion may  be  bound  by  an  implied  contract  in  the  same 
manner  as  an  individual  may.  But,  in  any  case,  the 
mere  fact  that  valuable  services  are  rendered  for  the 
benefit  of  a  party  does  not  make  him  liable  upon  an 
implied  promise  to  pay  for  them.  It  often  happens 
that  persons  render  services  for  others,  which  all  par- 
ties understand  to  be  gratuitous.  Thus  directors  of 
banks  and  of  many  other  corporations  usually  receive 
no  compensation.  In  such  cases,  however  valuable 
the  services  may  be,  the  law  does  not  raise  an  implied 
contract  to  pay  by  the  party  who  receives  the  benefit 
of  them.  To  render  such  party  liable  as  a  debtor 
under  an  implied  promise,  it  must  be  shown,  not  only 
that  the  services  were  valuable,  but  also  that  they  were 
rendered  under  such  circumstances  as  to  raise  the 
fair  presumption  that  the  parties  intended  and  under- 
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stood  that  they  were  to  be  paid  for;  or  at  least  that 
the  circumstances  were  such  that  a  reasonable  man, 
in  the  same  situation  with  the  person  who  receives  and 
is  benefited  by  them,  would  and  ought  to  understand 
that  compensation  was  to  be  paid  for  them/* 

2.  Do  the  facts  of  the  case  bring  the  defendant 
within  the  circle  of  this  doctrine!  Let  us  investigate, 
Strobel  admits  that  he  was  not  entitled  to  compensa- 
tion simply  for  performing  the  duties  associated  with 
the  oflSce  of  president  and  treasurer  of  the  corporation, 
or  for  those  activities  incident  to  the  position  of  di- 
rector, but  contends  the  services  rendered  were  valu- 
able and  of  a  character  peculiar  and  extraordinary  and 
were  performed  under  such  circmnstances  as  to  make 
it  fairly  presumable  that  he  expected  compensation 
therefor. 

Article  1  of  the  by-laws  provides:  *'The  corporate 
powers  of  this  corporation  shall  be  vested  in  a  board 
of  three  directors,  and  the  other  oflBcers  of  this  cor- 
poration shall  be  a  president,  a  treasurer,  a  vice-presi- 
dent and  secretary,  all  of  whom  shall  be  members  of 
the  board  of  directors.** 

Article  7  of  the  by-laws  provides:  '*It  shall  be  the 
duty  of  the  directors  to  cause  to  be  kept  a  complete 
record  of  all  their  minutes  and  acts,  and  of  the  stock- 
holders to  declare  dividends  out  of  the  surplus  profits 
whenever  in  their  opinion  such  dividends  shall  be  war- 
ranted; to  supervise  all  oflScers  and  see  that  their 
duties  are  properly  performed;  to  cause  to  be  issued 
to  the  stockholders,  in  proportion  to  their  several 
interests,  certificates  of  stock  not  to  exceed  in  the 
aggregate  the  capital  stock  of  this  company.** 

Article  8  of  the  by-laws  provides:  '*The  president 
and  treasurer  and  the  vice-president  and  secretary 
shall  perform  such  duties  as  may  be  required  of  them 
from  time  to  time  by  the  directors.** 
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These  provisions  are  the  only  ones  found  in  the 
by-laws  germane  to  the  controversy  in  mind. 

At  a  special  meeting  of  the  board  of  directors  held 
on  May  10,  1910,  at  the  residence  of  Chas.  Barren- 
stecher,  now  deceased,  the  following  resolution  was 
introduced  by  Chas.  Barrenstecher  and  unanimously 
carried:  ''Resolved,  that  Frederick  Strobel,  as  presi- 
dent of  this  corporation,  or  Charles  Barrenstecher,  as 
secretary  of  this  corporation,  be  and  they  are  hereby 
authorized  to  make,  execute,  acknowledge  and  deliver 
any  contract,  bond,  note  or  obligation  on  behalf  of  this 
corporation  that  they  or  either  of  them  may  see  fit 
with  or  without  attaching  the  corporate  seal  of  this 
corporation  thereto,  and  all  of  their  acts  or  either  of 
their  acts  in  that  behalf,  so  performed  by  them,  or 
either  of  them,  are  hereby  ratified  and  confirmed  by 
this  corporation.  Resolved,  further,  that  they  or 
either  of  them  are  hereby  authorized  to  draw  and  in- 
dorse all  checks  for  and  on  behalf  of  this  corporation 
and  to  transact  all  business  and  to  do  all  matters  and 
things  that  they  or  either  of  them  may  deem  best  for 
the  interests  of  this  corporation,  and  all  of  said  acts 
so  performed  by  them,  or  either  of  them,  in  that  be- 
half are  hereby  ratified  and  confirmed.*'  This  resolu- 
tion may  not  have  been  a  predicate  sufficient  by  itself 
to  justify  an  appropriation  of  corporate  funds  by  de- 
fendant for  services  rendered  to  the  corporation,  yet 
it  throws  a  side  light  along  the  way  and  may  fairly 
be  considered  with  the  other  evidence  in  arriving  at  a 
solution  of  the  controversy. 

The  testimony  is  indisputable  that  the  services  ren- 
dered were  of  the  monetary  value  claimed  by  defend- 
ant Strobel;  and,  from  a  reading  of  the  transcript  of 
testimony,  the  conclusion  is  inevitable  that  the  services 
performed  were  outside  of  the  duties  assessed  against 
defendant  as  an  officer  or  director  of  the  corporation. 
On  that  point  defendant  testified  as  follows : 
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**A.  Just  about  the  time  he  [Chas.  Barrenstecher] 
went  away  to  California,  I  think,  I  put  in  from  15  to 
17  hours  every  day.  I  went  down  in  the  morning  at 
10  or  half-past  10,  and  I  stayed  until  about  half-past 
8  in  the  evening,  and  for  a  while  I  rested  on  two  chairs, 
and  then  about  half -past  8  to  half-past  9  or  10,  about 
10  or  a  little  after  10,  I  got  up  again  and  attended  to 
my  duty,  and  I  closed  every  night.  I  don't  think  I 
missed,  while  Mr.  Barrenstecher  was  living — I  had 
missed  two  times  closing  up ;  and  Mr.  Manning — 

**Q.  (Interrupting.)  What  time  did  you  usually 
close  up! 

"A.  Well,  we  closed  at  1,  but  after  we  got  through 
we  took  the  cash,  restaurants  and  everything,  all  of 
them,  and  compared  notes,  to  see  what  was  short.  It 
is  liable  to  happen  in  those  places  very  often.  I  never 
got  away  before  2  o'clock. 

'^The  Court:  Before  what! 

'*A.  2  o'clock  in  the  morning.  Never  but  very 
seldom,  except  Sunday. 

**Q.  Did  anybody  assist  you  in  the  management  of 
this  business! 

"A.  No,  sir. 

**Q.  It  was  entirely  on  your  own  shoulders! 

**A.  It  was  entirely  thrown  upon  me.  If  it  was 
not  for  me,  I  would  like  to  have  known  where  the  busi- 
ness would  be.  I  think  I  was  there  more  than  my 
duty,  but  I  was  compelled  to  do  it  for  my  own  benefit 
because  I  have  a  half  interest  in  it ;  but  I  was  willing — 
Four  months  after  I  was  in  the  business,  I  could  see 
what  was  coming.  He  was  not  in  there  four  months 
when  Mr.  Barrenstecher  got  rheumatism;  not  that  I 
want  you  to  understand,  your  honor —  He  wanted  to 
do  all  he  could ;  he  was  ambitious ;  a  very  good  man ; 
but  his  spirit  was  willing,  and  his  flesh  was  weak,  as 
we  may  say,  and  it  was  up  to  me  to  pull  it  out  and 
stay  by  it,  and  I  have  stood  all  this  time;  stood  not 
only  for  everything  for  months,  but  stood  it  all  the 
time.    I  think  I  have  done  more  than  my  duty.    I 
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wouldnH  do  it  for  anybody  for  $250  right  now.  We 
have  sold  it  now,  but  if  I  thought  I  couldn't  go  back 
there  and  get  my  $250 — '* 

During  the  life  of  Chas.  Barrenstecher,  he  and  de- 
fendant Fritz  Strobel  contributed  their  joint  and  un- 
tiring eflForts  over  a  period  of  many  years  to  the  up- 
building of  the  enterprise  which  culminated  in  the 
organization  of  the  Hof  Brau.  The  services  of  the  one 
counterbalance  the  services  of  the  other,  but  this  con- 
dition was  changed  upon  the 'death  of  Chas.  Barren- 
stecher, when  the  burden  of  the  entire  business  fell  to 
the  lot  of  defendant  Fritz  Strobel.  At  a  time  almost 
contemporaneous  with  the  death  of  plaintiff's  hus- 
band, a  disagreement  developed  between  these  parties 
concerning  the  management  of  the  business  which  may 
or  may  not  have  been  the  cause  of  defendant's  de- 
termination to  draw  a  salary  for  his  services.  On  that 
phase  of  the  case,  defendant  gave  voice  to  the  follow- 
ing testimony  on  cross-examination : 

*'Q.  Now,  I  am  going  to  ask  you,  Fritz,  to  tell  the 
court  when  you  first  made  up  your  mind  you  would  take 
a  salary  out  of  that  business. 

*'A.  When  I  first  made  up  my  mind —  That  was  in 
my  mind,  I  think,  right  along.  It  was  in  my  mind  from 
the  time  that  I  was  alone,  as  far  as  that  is  concerned, 
but  I  didn't— 

'*Q.  (Interrupting.)  It  was  in  your  mind  all  the 
time,  was  it? 

*^A.  Yes. 

'*Q.  Then  when  did  you  first  conclude  you  would 
take  this  amount  of  money! 

**A.  Well,  just  about  the  time  we  commenced  to 
scrap  you  know ;  when  you  brought  Mrs.  Barrenstecher 
and  bothered  me,  then  I  got  tired  of  it.  That  is  where 
it  commenced. 

'*Q.  Now  Mr.  StroW— 

**A.  (Interrupting.)  •  • 
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**Q.  Now,  Mr.  Strobel,  as  a  matter  of  fact,  if  it  were 
not  for  the  fact  that  you  and  Mrs.  Barrenstecher  did 
not  agree  you  wouldn't  have  taken  a  salary  at  any 
time,  would  youT 

*'A.  I  can't  answer  that. 

*'Q.  You  never  intended  to  take  a  salary  until  you 
got  to  quarreling  with  Mrs.  Barrenstecher,  did  youT 

**A.  I  might  have  been  liberal  enough,  I  don't  know. 
If  he  sees  fit,  maybe  Mr.  Mayer  wouldn't  charge  any 
salary  for  his  services  neither,  if  Mrs.  Barrenstecher 
left  him  alone,  but  that'is  not  saying  he  is  not  entitled 
to  it.  Mr.  Mayer  might  have  waived  his  salary,  and 
maybe  I  would  have  waived  mine." 

Defendant  having  demonstrated  the  services  ren- 
dered to  the  corporation  were  valuable,  we  come  finally 
to  consider  whether  the  services  were  performed  under 
such  circumstances  as  to  raise  the  presumption  that 
compensation  would  be  demanded  therefor.  Season- 
ably following  the  death  of  Chas.  Barrenstecher,  F.  J. 
Alexander  Mayer  was  appointed  executor  of  the  es- 
tate, serving  in  that  capacity  during  nearly  all  of  the 
time  defendant  was  rendering  the  services  in  hand. 
Mr.  Mayer  testified  that  he  knew,  while  in  charge  of 
the  estate,  that  defendant  was  burdened  with  the  en- 
tire management  of  the  Hof  Brau;  that  he  inspected 
the  books  of  the  corporation  from  time  to  time  and 
found  no  fault  therewith;  and  that  defendant  spoke 
several  times  regarding  a  claim  for  salary,  saying, 
**What  do  you  intend  to  do!"  In  answer,  Mr.  Mayer 
told  defendant  that  was  his  business,  and  if  he  wanted 
*' anything  like  that  to  see  his  lawyer." 

In  a  letter  addressed  to  Mr.  Mayer,  doubtlessly 
written  some  time  during  the  first  part  of  1911,  though 
undated,  plaintiff  employed  language  which  clearly 
indicated  that  she  expected  defendant  to  charge  for 
his  services  as  manager,  as  an  expert  will  show: 
**Now,  Mr.  Mayer  in  his  Mr.  S.  [meaning  Mr.  Strobel] 


Oct.  1913.]  Leonard  v.  Howabd.  203 

way  of  doing,  he  can  place  his  salary  to  suit  himself 
and  I  have  never  had  a  statement  from  you  as  to  the 
amount  of  business  done  during  a  month,  or  expense, 
or  but  what  his  salary  may  eat  up  most  of  my  profit 
and  as  these  things  are  worrying  me,  I  thought  it  best 
to  write  you  at  once.'* 

From  a  review  of  the  record  on  appeal,  we  believe 
the  deduction  must  be  made  that  the  services  per- 
formed by  defendant  Fritz  Strobel  were  rendered 
under  such  circumstances  as  to  raise  a  fair  presump- 
tion that  all  parties  interested  in  the  Hof  Brau  under- 
stood that  Strobel  was  to  be  compensated  for  his 
services;  at  least  the  circumstances  were  of  such  a 
character  that  a  reasonable  person  receiving  the  bene- 
fit of  defendant's  efforts  ought  to  have  understood  that 
the  same  were  to  be  remunerated  rather  than  accepted 
as  a  gratuity. 

The  decree  of  the  lower  court  is  afl&rmed. 

Affibmed. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Bean  and 
Mb.  Justice  Eakin  concur. 


Argued  October  0,  decided  October  14,  1913. 

LEONAED  V.  HOWARD. 

(135  Pac.  549.) 

Contracts    Breach— Meeting  of  Minde. 

1.  Where  defend-ants  in  figuring  their  bid  on  the  plumbing  work 
in  a  certain  building  from  the  plans  and  specifications  failed  to  prop- 
erly check  np  the  number  of  lavatories,  toilets,  bathtubs,  etc.,  and  by 
this  oversight  miscalculated  the  cost,  and  made  an  unprofitable  bid 
which  was  accepted,  they  were  not  entitled  to  release  on  the  ground 
that  there  was  no  meeting  of  minds,  but  were  liable  for  damagee  for 
a  failure  to  perform. 
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Ooatracts— Building  Contracts— Bids. 

2.  One  flolicitin^  bids  for  serviceB  to  be  performed  in  the  €on- 
stmction  of  a  building  owes  no  duty  to  a  bidder  to  warn  him  that  him 
bid  is  so  low  that  he  may  lose  money  in  complying  with  its  terms. 

Oontractfh— Building  Contracts — Execution — Signature. 

3.  A  contract  for  the  plumbing  work  in  a  certain  building  is  com- 
plete when  it  has  the  signature  of  the  party  to  be  charged  and  the 
oral  acceptance  of  the  other. 

Principal   and  Agent  —  Contract— Blgnatnre  by  Agent— ^AntboTity— 
Question  for  Jury. 

4.  Where  a  contract  between  plaintiff  and  defendant  for  the  plumb- 
ing in  a  building  under  construction  by  plaintiff  was  prepared  in 
plaintiff's  office,  approved  by  his  general  manager  and  agent,  and 
signed  on  plaintiff's  behalf  by  one  who  had  signed  other  contracts 
between  plaintiff  and  subcontractors,  such  facts  were  sufficient  to 
entitle  plaintiff  to  go  to  the  jury  as  to  the  agent's  authority  to  sign. 

Principal  and  Agent — Contracts — ^Execution  by  Agent. 

5.  Where  a  contract  for  the  plumbing  of  a  building  which  plaintiff 
was  constructing  was  prepared  in  his  <%ce,  approved  by  his  general 
manager  and  agent,  and  signed  on  plaintiff's  behalf  by  F.  as  well  as 
by  defendant  company,  plaintiff  could  not  have  repudiated  the  con- 
tract for  want  of  sufficient  execution,  even  if  his  signature  had  been 
necessary. 

Names— Business  Name. 

6.  In  the  absenee  of  statutory  provisions  to  the  contrary,  a  person 
may  transact  business  under  any  name  or  style  he  sees  fit,  though  it 
indicates  that  the  business  is  operated  by  a  firm,  while  it  is  in  fact 
owned  and  controlled  by  one  person. 

From  Multnomah :  Gilbert  W.  Phelps,  Judge. 

Department  1.  Statement  by  Mr.  Chief  Justice 
McBride. 

This  is  an  action  by  C.  M.  Leonard,  doing  business 
as  Leonard  Construction  Company,  not  incorporated, 
against  A.  L.  Howard  and  P.  Barger,  partners  doing 
business  as  Howard  Plumbing  &  Heating  Company, 
and  National  Surety  Company,  a  corporation,  for  dam- 
ages arising  out  of  an  alleged  contract,  the  particulars 
of  which  are  as  follows :  Li  the  latter  part  of  October, 
1911,  the  defendants  Howard  Plumbing  &  Heating 
Company  were  requested  by  the  Leonard  Construc- 
tion Company  to  bid  upon  the  plumbing  to  be  installed 
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in  a  building  being  constructed  by  the  latter  company 
at  Sixth  and  Everett  Streets  in  the  City  of  Portland, 
and  known  as  the  Goode  Building.  Upon  receiving 
this  request,  the  defendant  A.  L.  Howard,  who  does  all 
the  figuring  upon  bids  for  work  to  be  done  by  the 
Howard  Plumbing  &  Heating  Company,  procured  from 
the  Construction  Company  a  set  of  the  plans  or  blue- 
prints which  purported  to  show  the  fixtures  required 
for  the  plumbing  of  the  Goode  Building.  After  pro- 
curing these  blue-prints,  Mr.  Howard  prepared  and 
submitted  to  the  Leonard  Construction  Company  the 
following  bid  : 

*' Portland,  Oregon,  Oct.  27,  1911. 
** Leonard  Construction  Company: 

'*!  agree  to  do  the  plumbing  for  Mrs.  E.  F.  Goode, 
situated  on  Sixth  and  Everett  streets,  for  the  con- 
sideration of  forty-nine  hundred  seventy-five  dollars. 
*' Howabd  Plumbing  &  Heating  Co., 

'^By  A.  L.  Howabd."  ' 

Thereafter  on  the  15th  day  of  November,  1911,  while 
Mr.  Howard  was  absent  from  the  state,  the  Leonard 
Construction  Company  notified  the  defendant  P. 
Barger  that  it  had  accepted  the  bid  of  the  Howard 
Plumbing  &  Heating  Company,  and  requested  that  he 
immediately  sign  a  written  contract  for  the  plumbing 
of  the  building  mentioned  in  such  bid.  Li  response  to 
this  request  Barger  went  to  the  office  of  the  Leonard 
Construction  Company,  and  was  there  presented  with 
the  following  written  order,  which  had  been  prepared 
in  said  office : 
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**  Leonard  Construction  Company, 

*' General  Contractors. 

*'McCormick  Building,  Chicago. 

*' Canadian  Leonard  Construction  Co.,  Limited, 

*' General  Contractors,  Canada. 

*' Portland,  Oregon,  Nov.  15th,  1911. 
^'OrderNo.  92-C68. 

**  Howard  Plumbing  and  Heating  Company,  Portland, 
Oregon : 

''Ship  to  Leonard  Construction  Co.,  'Not  Inc.,'  the 
Goode  Building  No.  2,  at  southeast  corner  Sixth  and 
Everett  streets,  Portland,  Oregon.  How  ship  .  .  . 
When,  as  stated  below.    Terms,  as  stated  below. 

"Herewith  our  order  for  all  of  the  material  and 
labor  necessary  to  completely  supply  and  erect  in  place 
a  complete  plumbing  system,  including  sewerage  and 
gas  piping  for  Mrs.  E.  F.  Goode 's  building,  now  being 
erected  at  Sixth  and  Everett  streets,  Portland,  Ore- 
gon, all  in  accordance  with  plans  and  specifications  by 
Mr.  H.  Henselman,  architect,  all  of  which  being  iden- 
tified by  you,  and  in  accordance  with  the  plumbing 
rules  and  regulations  of  the  city  of  Portland  and  the 
requirements  of  the  water  board.  All  work  is  to  be 
done  to  the  thorough  satisfaction  of  ourselves  and  that 
of  the  owner,  and  subject  to  the  inspection  and  accept- 
ance of  the  local  sanitary  and  other  city  inspectors 
having  jurisdiction.  It  is  distinctly  understood  that 
all  of  the  fixtures  and  fittings  of  every  kind  and  nature 
entering  into  this  work  shall  be  in  strict  accordance 
with  that  called  for  and  specified  in  the  above  specifi- 
cation, and  that  the  various  fire  pipes  and  their  con- 
nections will  be  installed  subject  to  the  acceptance  of 
the  city  fire  marshal. 

"It  is  further  understood  and  agreed  that  you  will 
start  to  work  on  this  order  at  once,  and  guarantee  to 
complete  the  same  not  later  than  February  15,  1912; 
it  being  expressly  understood  that  you  are  to  carry  on 
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your  work  at  all  times  at  such  places  and  at  such  time 
as  not  to  delay  the  progress  of  the  building  or  the  work 
of  other  contractors,  and  as  directed  by  our  superin- 
tendent from  time  to  time. 

*'In  consideration  of  the  above  order,  it  is  agreed 
that  you  will  hold  us  and  Mrs.  E.  F.  Goode  free  and 
harmless  from  any  liability,  loss,  damage,  or  costs 
arising  or  growing  out  of  damage  or  injury  to  property 
or  damage  or  injury  to  persons  which  shall  be  caused 
wholly  or  in  part  of  your  performing  the  above  con- 
tract. 

**You  are  also  to  furnish  us  with  a  surety  bond,  with 
an  approved  surety  company,  in  the  amount  of  one- 
half  of  the  contract  price,  this  bond  to  remain  in  force 
for  one  year  after  date  of  completion  of  your  work  to 
cover  the  faithful  performance  of  this  contract,  said 
bond  to  be  delivered  to  us  inside  of  ten  days  from  date. 

**  You  are  also  to  make  all  necessary  connections  for 
sewer  and  water  supply.  All  permits  necessary  for 
your  work  are  to  be  procured  by  you  at  your  expense. 
You  are  also  to  submit  to  us  for  our  approval  a  plan 
showing  lay-out,  giving  sizes  and  location  of  all  mains, 
branches,  valves,  etc.,  including  supply  system,  also 
showing  wastes,  soils,  drains,  vents,  etc.,  together  with 
such  other  supplementary  data  which  might  be  re- 
quired for  the  better  understanding  of  the  work. 

**  We- agree  to  pay  the  premium  on  the  above  surety 
bond,  amounting  to  thirty-one  dollars  and  fifty  cents 
($31.50)  upon  presentation  of  bill  for  same. 

'*For  the  prompt  and  satisfactory  execution  of  this 
order,  we  agree  to  pay  you  the  sum  of  forty-nine  hun- 
dred and  seventy-five  dollars  ($4,975),  payments  to 
be  made  as  follows:  80  per  cent,  of  the  value  of  all 
work  completed  by  the  first  of  any  month  to  be  paid 
for  within  ten  days  next  following.  Final  payment  to 
be  made  within  thirty  days  following  completion  and 
acceptance  of  your  work.  Your  final  bill  is  to  be 
accompanied  by  waiver  of  lien,  together  with  an  accept- 
ance from  the  plumbing  inspector,  and  your  written 
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one-year  guarantee  that  the  system  will  be  maintained 
in  perfect  operation  during  that  period. 

^^ Leonard  Constbuction  Co.,  'Not  Inc./ 
**By  Chas.  a.  Fingau 
''CAF-JH 

''Accepted  Nov.  11th. 
**By  HowABD  Plumbing  &  Heating  Co. 

''P.  Babgbb." 

This  order  was  then  signed  by  one  Chas.  A.  Fingal, 
who  wrote  his  name  under  the  typewritten  words, 
''Leonard  Construction  Co.,  Not  Inc.,'*  and  by  P. 
Barger,  who  wrote  the  words  "Nov.  11th *'  after  the 
typewritten  word  "accepted, '*  and  the  words  "Howard 
Plumbing  &  Heating  Co.*'  after  the  typewritten  word 
"By,**  and  over  the  words  "Howard  Plumbing  & 
Heating  Co.'*  Mr.  Barger  also  wrote  the  word  "Nov. 
11th*'  and  his  own  name  upon  one  or  two  copies  thereof 
at  this  time ;  but  these  copies  were  not  signed  by  any- 
one on  behalf  of  the  Leonard  Construction  Co.,  Not 
Inc.  Mr.  Barger  was  also  requested  at  this  time  to 
sign  certain  blue-prints  which  he  was  told  were  the 
plans  of  the  building  mentioned  in  the  written  order, 
with  which  request  he  complied.  Thereafter  on  the 
16th  day  of  November,  1911,  the  Construction  Com- 
pany delivered  to  Barger  certain  blue-prints  purport- 
ing to  be  the  plans  of  the  Goode  Building  to  enable 
the  Howard  Plumbing  &  Heating  Company  to  proceed 
with  the  installment  of  the  plumbing  system  provided 
for  in  the  order.  On  the  17th  day  of  November,  1911, 
the  Construction  Company  called  for  the  surety  bond 
provided  for  in  the  order,  and  said  bond  was  on  that 
day  executed  and  delivered  to  the  Construction  Com- 
pany. 

Later  defendant  Barger  notified  the  company  that 
there  was  a  discrepancy  between  Howard  *s  count  of 
the  number  of  lavatories,  toilets,  bathtubs,  and  slop 
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sinks  specified  in  the  plans  submitted  and  the  number 
shown  on  the  plans  signed  by  him  in  this  that  by 
Howard  ^8  count  there  were  75  lavatories,  39  toilets, 
26  bathtubs,  and  3  slop  sinks  called  for  on  the  blue- 
prints submitted  to  him  for  the  purposes  of  a  bid,  while 
on  the  prints  signed  by  Barger  for  the  Howard  Plumb- 
ing &  Heating  Company  the  number  specified  was  113 
lavatories,  59  toilets,  48  bathtubs,  and  7  slop  sinks. 
The  Howard  Company,  by  Barger,  then  notified  the 
plaintiff  that  it  would  not  install  the  plant  at  the  price 
bid,  and  thereupon  plaintiff  made  formal  demand  on 
the  Howard  Company  and  its  surety,  the  National 
Surety  Company,  for  performance  of  the  contract,  and, 
this  being  refused,  relet  the  contract  at  a  price  $1,852 
higher  than  that  bid  by  the  Howard  Company,  and 
thereafter  brought  this  action  for  damages. 

The  defendants  answered  by  a  denial  of  every  alle- 
gation of  the  complaint  except  that  of  their  partner- 
ship, and  then  by  way  of  afiirmative  defense  alleged 
that  the  Leonard  Construction  Company,  at  the  date 
mentioned  in  the  complaint,  represented  and  held  out 
to  the  defendants  that  it  was  a  firm  of  general  con- 
tractors doing  business  in  Portland,  and  requested  the 
defendants  to  submit  a  bid  of  a  complete  plumbing 
system  for  a  building  to  be  erected  by  it  for  Mrs,  E.  F. 
Goode,  and,  for  the  purpose  of  enabling  defendants  to 
prepare  such  bid,  delivered  to  defendant  A.  L.  How=l 
ard  certain  blue-prints  purporting  to  be  the  plans  of  J 
said  building,  etc. ;  that  Howard  made  a  careful  ex-  \ 
amination  of  said  prints,  and  found  that  the  same  • 
showed  75  lavatories,  39  toilets,.  26  bathtubs,  and  3 
slop  sinks  to  be  installed  in  the  building,  and  there-  { 
upon  prepared  and  submitted  to  the  Leonard  Construe-  : 
tion  Company  a  bid  for  the  Howard  Plumbing  & 
Heating  Company,  agreeing  to  do  the  plumbing  in  the 
Goode  Building  for  the  sum  of  $4,975 ;  that  thereafter 
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on  the  15th  day  of  November,  1911,  while  defendant 
Howard  was  absent  from  the  state,  the  Leonard  Con- 
struction Company  notified  defendant  Barger  that  the 
company  had  accepted  the  bid,  and  requested  that  he 
immediately  sign  a  written  order  which  it  had  pre- 
pared, and  which  has  been  heretofore  set  out;  that  said 
order  represented  that  the  construction  company  was 
a  firm  of  general  contractors  composed  of  more  than 
one  person,  and  that  the  plumbing  system  to  be  in- 
stalled was  to  be  in  accordance  with  the  plans  of  the 
architect;  that,  relying  on  such  representations,  and 
believing  that  the  plans  were  the  same  delivered  by 
the  construction  company  to  Howard,  Barger  signed 
said  order,  and  also  signed  certain  blue-prints  pre- 
sented to  him  by  said  company  purporting  to  be  the 
plans  of  the  building  mentioned  in  said  written  order; 
that  thereafter  upon  an  examination  of  a  copy  of  said 
blue-prints  defendant  Barger  found  that  they  called 
for  113  lavatories,  59  toilets,  48  bathtubs,  and  7  slop 
sinks,  instead  of  75  lavatories,  39  toilets,  .26  bathtubs, 
and  3  slop  sinks  as  shown  in  the  prints  submitted  to 
Howard;  that  thereupon  defendant  Barger  notified 
plainfiff  of  the  differences,  and  offered  to  install  the 
number  of  toilets,  etc.,  shown  in  the  blue-prints  fur- 
nished to  Howard  for  the  price  bid,  but  declined  to 
install  any  greater  number,  which  offer  plaintiff  re- 
fused; that,  if  defendants  had  known  that  the  Leonard 
Construction  Company  was  not  a  firm  of  contractors 
composed  of  more  than  one  person,  they  would  not 
have  bid  upon  the  contract;  and  that  their  bid  was 
induced  by  the  fact  that  it  was  represented  to  them 
by  plaintiff  that  the  Leonard  Construction  Company 
was  a  firm  of  contractors  composed  of  more  than  one 
person.  There  was  a  verdict  and  judgment  for  plain- 
tiff and  the  defendants  appeaL  Aefibmed. 
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For  appellant,  Howard  Heating  Company,  there  was 
a  brief  over  the  names  of  Cake  <&  Cake  and  Mr,  John 
T.  McKee,  with  oral  arguments  by  Mr.  William  M. 
Cake  and  Mr.  McKee. 

For  appellant,  National  Surety  Company,  there  was 
a  brief  over  the  name  of  Griffith,  Leiter  &  Allen,  with 
an  oral  argument  by  Mr.  Rufus  A.  Leiter. 

For  respondent  there  was  a  brief  over  the  names  of 
Bauer  S  Greene  and  Mr.  L.  H.  Tarpley,  with  oral  argu- 
ments by  Mr.  Thomas  G.  Greene  and  Mr.  Tarpley. 

Opinion  by  Mb.  Chief  Justice  McBbide. 

1,  2.  We  conclude  from  the  evidence  that  the  plans 
submitted  to  Howard  were  identical  with  those  signed 
by  Barger,  and  that  the  discrepancy  probably  arose] 
from  the  failure  of  Howard  to  properly  check  up  hisl 
work  when  he  examined  them.     For  this  carelessness! 
or  mistake  plaintiff  cannot  be  held  accountable,  the' 
mistake  not  being  mutual,  and  no  fraud  on  the  part] 
of  plaintiff  being  charged  or  proved :  20  Am.  &  EngT 
Ency.  of  Law  (2  ed.),  813,  824,  825.    We  cannot  as- 
sent to  the  proposition  that  by  reason  of  the  mistake 
made  by  Howard  there  was  no  *' meeting  of  minds'* 
upon  a  contract.     The  subject  of  the  contract,  the  thing 
to  be  done,  was  the  plumbing  in  the  Goode  Building. 
As  a  detail  of  this  a  certain  number  of  toilets,  lava- 
tories, and  sinks  were  sketched  upon  the  plans  sub- 
mitted to  the  defendants.     They  bid  upon  the  contracfJ 
but  by  inattention  overlooked  some  of  the  details,  and) 
bid  too  low.     The  case  is  not  different  from  what  it 
would  have  been  had  they  correctly  counted  the  articles 
to  be  furnished,  and  by  some  mistake  or  oversight  mis- 
calculated the  cost  of  them,  and  thereby  been  misled 
into  making  an  unprofitable  bid.    Had  a  fraudulent 
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plan  been  furnished  defendants,  or  had  they  by  any 
wrongful  act  or  neglect  of  plaintiff  been  induced  to 
make  the  bid,  the  case  would  have  been  different ;  but 
in  our  opinion  the  evidence  shows  that  the  low  bid 
made  by  them  was  the  result  of  a  mistake,  and  this  mis- 
take the  result  of  Howard's  careless  examination  of 
the  plans.    Under  such  circumstances  neither  law  nor 
equity  will  help  them:  Brown  v.  Levy,  29  Tex.  Civ. 
App.  389  (69  S.  W.  255) ;  Steinmeyer  v.  Schroeppel, 
226  ni.  9  (80  N.  E.  564, 117  Am.  St.  Rep.  224, 10  L.  R.  A. 
(N.  S.)  114) ;  Crilly  v.  Board  of  Education,  54  Hi.  App. 
371.     There  is  no  such  discrepancy  between  the  bid 
submitted  and  the  next  higher  bid  as  would  justify  us 
in  saying,  as  a  matter  of  law,  that  plaintiff  was  thereby 
put  upon  notice  that  Howard  had  made  a  mistake. 
fThat  bid  was  $1,852  higher,  and  another  bid  was  $1,900 
1  higher  than  that.    We  are  not  aware  of  any  rule  of 
I  law  or  morals  that  requires  a  person  soliciting  bids 
'for  services  to  be  performed  to  warn  the  bidder  that 
jhis  bid  is  so  low  that  he  may  lose  money  by  complying 
ith  its  terms. 

3,  5.  The  objection  most  strenuously  urged  by  de- 
fendant is  that  the  agreement  is  unilateral,  and  that, 
plaintiff  not  being  bound,  neither  party  is  bound.  The 
contract  or  order  is  signed  as  follows:  '* Leonard  Con- 
struction Co.,  Not  Inc.  CAF-JH.  By  Chas.  A.  Fin- 
gal.  Accepted  Nov.  11th,  1911.  By  P.  Barger. 
Howard  Plumbing  &  Heating  Co.^'  All  the  matter 
above  specified  was  typewritten,  except  the  signature 
of  Chas,  A.  Fingal,  the  date  '^Nov.  11th,''  and  the 
signature  of  Barger.  It  is  now  claimed  that  there  is 
no  proof  pi  Fingal 's  authority  to  sign  the  paper,  and 
that  the  construction  company  is  not  bound  by  his 
signature.  The  paper  seems  to  have  contemplated  a 
signature  by  both  parties,  although  the  contract  was 
complete  by  that  of  *'the  party  to  be  charged"  and  the 
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oral  acceptance  by  the  other.  But  in  the  case  at  bar 
there  was  evidence  that  Fingal  had  signed  other  con-" 
tracts  with  subcontractors,  that  the  contract  was  pre- 
pared in  the  office  of  the  plaintiff,  and  approved  by  its 
general  manager  and  agent,  and  these  facts  were  suffi- 
cient to  go  to  the  jury  as  evidence  of  Fingal 's  author- 
ity to  sign.  Plaintiff  could  not  have  repudiated  the 
contract  for  want  of  sufficient  execution,  even  if  his 
signature  had  been  necessary. 

6.  The  fact  that  plaintiff  was  doing  business  under 
the  name  of  Leonard  Construction  Co.,  Not  Inc.,  is  no 
defense  to  this  action.  Aside  from  statutory  provi- 
sions which  did  not  exist  in  this  state  at  the  time  this 
contract  was  entered  into,  there  is  nothing  to  prohibit 
a  person  from  transacting  business  under  any  name 
or  style  he  sees  fit :  29  Cyc.  270,  and  cases  there  cited. 
It  is  not  alleged  nor  shown  by  the  testimony  that  the 
firm  name  was  assumed  for  any  fraudulent  purpose, 
or  that  the  plaintiff  was  insolvent,  or  that  defendants 
in  any  way  were  placed  in  any  worse  position  by  rea- 
son of  dealing  with  plaintiff  under  a  partnership  name. 
The  practice  is  not  uncommon  in  this  state.  The 
writer  recalls  the  case  of  a  banking  institution  with 
a  state- wide  reputation  for  solidity,  which,  while  owned 
and  controlled  by  a  single  person,  has  been  carried  on 
for  years  in  the  name  of  a  .partnership  long  since  dis- 
solved, and  this  is  only  one  of  many  instances  that 
might  be  mentioned. 

In  the  view  that  we  have  taken  of  the  law  in  this 
case,  the  rulings  of  the  lower  court  are  correct  and 
the  judgment  should  be  affirmed.  Affirmed. 

Mb.  Justice  Moobe,  Mb.  Justice  Buenett  and  Mb. 
Justice  Bamsby  concur. 
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On  Motion  to  Dismiss  Appeal,  decided  September  30,  1913. 
On  the  Merits,  argued  October  15,  decided  October  21,  1913. 

STATE  BX  REL.  V.  OLCOTT. 

(135  Pac.  95:  135  Pae.  902.) 

Appeal  and  Error— Notice  of  Appeal— Notice  In  Open  Court. 

1.  Under  Section  550,  L.  O.  L.,  providing  that  a  party  may  give 
notice  of  appeal  in  open  court  at  the  time  judgment  is  rendered,  or 
thereafter  by  serving  such  notice  upon  all  adverse  parties,  the  plaintiff 
in  an  action  against  two  defendants,  in  which  the  judgment  is  for  the 
defendants,  may  appeal  from  the  judgment  as  to  one  of  such  defend- 
ants by  giving  notice  of  such  appeal  in  open  court,  without  serving 
notice  on  the  other,  even  though  the  other  may  be  an  adverse  party 
to  the  appeal,  since  all  the  parties  to  the  action  are  bound  to  take 
cognizance  of  the  notice  given  in  open  court. 

Eyldence— Burden  of  Proof — ^PresumptionB — ^Weight. 

2.  The  referendum  law  provides  that  it  shall  be  a  crime  for  a  per- 
son to  intentionally  sign  a  referendum  petition  twice.  Section  799^ 
subdivisions  1,  25,  L.  O.  L.,  provide  that  identity  of  person  is  pre- 
sumed from  identity  of  name  and  that  a  person  is  innocent  of  crime 
or  wrong.  Held,  that  these  presumptions  balance  each  other  as  to 
signatures  attached  to  a  referendum  petition,  so  that  the  burden  is  on 
plaintiff,  claiming  that  certain  signatures  were  erroneous  as  being 
double  signatures  of  the  same  person,  to  prove  by  other  testimony 
that  the  same  person  in  fact  signed  the  petition  more  than  once. 

Statutes— Beferendum  Petition— Slgnatnree— Illegibility. 

3.  Where  the  genuineness  of  signatures  attached  to  a  referendum 
petition  was  not  attacked,  the  signatures  could  not  be  objected  to  for 
illegibility. 

Statutes— Beferendum  Petition— l^ualiflcatlons  of  Signers— Beglstered 
Voters. 

4.  Under  the  Constitution  providing  that  the  power  of  referendum 
may  be  exercised  either  by  petition  signed  by  5  per  cent  of  the  legal 
voters  or  by  the  legislative  assembly,  it  is  not  essential  to  qualify 
signers  of  such  petition  that  they  be  registered  voters. 

Statutes — Beferendum— Defects  in  Petition. 

5.  Under  Section  3473,  L.  O.  L.,  providing  that  the  forms  given 
for  the  right  of  referendum  are  not  mandatory  and  if  substantially 
followed  shall  be  sufficient,  disregarding  clerical  and  technical  errors, 
mistakes  due  to  absence  of  street  addresses  and  clerical  differences 
between  the  names  in  the  affidavits  of  verij&cation  and  the  signatures 
to  the  petition  are  not  fatal. 

Evidence— Presumptions — ^Beferendum  Petition — Sufficiency. 

6.  It  is  the  duty  of  the  Secretary  of  State  in  the  first  instance, 
in  his  official  capacity,  to  determine  by  an  inspection  of  a  referendum 
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petition  whether  the  siffnatures  ure  genuine  and  regularly  authen- 
ticated, and,  as  it  is  to  be  presumed  that  he  has  performed  his  duty 
properly,  his  conclusion  will  not  be  interfered  with  on  a  mere  in- 
spection of  the  petition. 

From  Marion:  Wilmam  Galloway,  Judge. 

En  Banc.    Statement  by  Mb.  Justice  Bean. 

This  is  a  suit  by  the  State  of  Oregon,  on  relation  of 
Gale  S.  Hill,  against  Ben  W.  Olcott,  Secretary  of  State, 
and  Wilfred  E.  Farrell.  From  a  decree  in  favor  of 
defendants,  the  plaintiff  appeals  as  to  the  defendant 
Olcott.  The  respondent  by  his  attorney  moves  to  dis- 
miss this  appeal,  on  the  ground  that  this  court  has  no 
jurisdiction  herein,  for  the  reason  that  the  notice  of 
appeal  was  not ,  served  upon  defendant  Wilfred  E. 
Farrell,  an  adverse  party.  Motion  Denied. 

Mr.  Andrew  M.  Crawford,  Attorney  General,  and 
Mr.  James  W.  Crawford,  Assistant  Attorney  General, 
for  the  motion. 

Mr.  Gale  8.  Hill,  District  Attorney,  and  Mr.  Ernest 
R.  Ringo,  contra. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

The  decree  appealed  from,  which  was  rendered  Sep- 
tember 4, 1913,  and  the  notice  of  appeal  given  in  open 
court,  are  as  follows:  ''It  is  considered,  ordered,  and 
decreed  that  the  suit  be  and  the  same  hereby  is  dis- 
missed, and  that  neither  party  recover  of  and  from  the 
other  his  costs  and  disbursements  in  this  case. 
Whereupon  the  plaintiff  gives  notice  in  open  court  of 
appeal  to  the  Supreme  Court  as  to  defendant  Ben  W. 
Olcott.^' 

Plaintiff  contends  that  the  defendant  Farrell  is  not 
a  necessary  party  to  the  suit,  nor  an  adverse  party 
within  the  meaning  of  the  law.    Section  550,  L.  0.  L., 
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provides  that  a  party  to  a  judgment  or  decree  desiring 
to  appeal  therefrom,  or  some  specified  part  thereof, 
may  by  himself  or  attorney  give  notice  in  open  court 
or  before  the  judge,  if  the  order,  judgment  or  decree 
be  rendered  or  made  at  chambers,  at  the  time  said 
judgment,  decree  or  order  is  made,  that  he  appeals 
from  such  decision,  order,  judgment  or  decree,  or 
from  some  specified  part  thereof,  to  the  court  to  which 
the  appeal  is  sought  to  be  taken;  and  such  notice  shall 
thereupon  by  order  of  the  court  or  the  judge  therefor 
be  entered  in  the  journal  of  the  court.  When  such  a 
notice  is  given  in  open  court,  the  adverse  parties  are 
required  to  take  cognizance  thereof.  The  notice  of 
appeal,  as  to  the  portion  of  the  decree  appealed  from, 
is  couched  in  general  terms.  As  we  construe  this  no- 
tice, it  was  given  to  all  the  parties  to  the  suit.  As  to 
the  parties  to  whom  notice  was  given,  the  form  of 
the  notice,  so  far  as  we  are  advised,  is  in  accordance 
with  the  practice  that  has  prevailed  since  the  adoption 
of  the  statute  permitting  notice  to  be  given  in  open 
court.  The  plaintiff,  being  satisfied  with  the  decree  as 
to  W.  E.  Farrell,  and  not  desiring  to  appeal  therefrom, 
added  the  words  ''as  to  defendant  Ben  W.  Olcott,*' 
signifying  that  the  said  appeal  was  from  the  decree  in 
favor  of  defendant  Ben  W.  Olcott,  but  not  from  the 
decree  in  favor  of  defendant  W.  E.  Farrell. 

Our  view  upon  this  question  renders  it  unnecessary 
to  consider  at  this  time  whether  or  not  W.  E.  Farrell 
is  an  adverse  party  within  the  meaning  of  the  statute 
requiring  notice  of  appeal  to  be  served  on  all  adverse 
parties. 

Notice  having  been  given  to  each  of  the  defendants, 
the  court  has  jurisdiction  of  the  cause,  and  the  motion 
to  dismiss  the  appeal  is  denied.    All  concur. 

Denied. 
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Argued  October  15,  decided  October  21,  1913<. 

On  the  Mebits, 

(135  Pac.  902.) 

Statement  by  Mb.  Justice  Bubnett. 

This  is  a  suit  by  the  state,  on  relation  of  Gale  S. 
Hill,  district  attorney,  to  enjoin  the  defendant,  Ben  W. 
Olcott,  as  Secretary  of  State,  from  printing  on  the 
official  ballot  for  the  special  election  to  be  held  in 
November  of  the  present  year  the  ballot  title  for  the 
referendum  of  what  is  known  as  the  Workmen's  Com- 
pensation Act.  It  is  stated  that  a  petition  for  the 
referendum  purporting  to  contain  the  signatures  of 
7,086  voters  of  the  state  was  presented  to  the  defend- 
ant in  his  official  capacity;  that  he  refused  to  file  the 
same  until  after  he  had  stricken  therefrom  610  names 
which  he  deemed  to  be  invalid  as  petitioners ;  and  that 
as  thus  amended  he  has  filed  the  petition  and  will  cause 
the  act  to  be  submitted  to  the  electors  at  the  special 
election  mentioned.  The  validity  of  the  petition  is 
then  challenged  in  several  particulars  hereinafter  no- 
ticed. All  the  allegations  of  the  petition  are  admitted 
by  the  answer,  except  those  attacking  the  petition 
itself,  and  these  are  denied.  From  a  decree  dismissing 
the  suit,  the  plaintiff  appeals.  Apfibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Ernest  R.  Ringo  and  Mr.  Gale  S.  Hill,  with  an  oral 
argument  by  Mr.  Ringo. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Andrew  M.  Crawford,  Attorney  General,  and  Sar- 
gent S  Swope,  with  oral  arguments  by  Mr.  Crawford 
and  Mr.  H.  K.  Sargent. 
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Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

The  evidence  in  the  case  is  very  meager,  none  being 
offered  by  the  defendant.  Much  of  it  was  afterward 
obviated  by  a  stipulation  relating  to  four  signatures  of 
women  made  by  men  of  their  families  and  another 
name  of  a  petitioner  who  resided  in  Washington,  mak- 
ing a  total  deduction  of  five.  The  remainder  of  the 
testimony  relates  to  street  numbers  in  Portland.  One 
witness  relates,  for  instance,  that  on  the  morning  of 
the  hearing  he  investigated  as  to  certain  numbers  on 
streets  in  the  city  of  Portland  and  found  as  an -example 
that  No.  72%  Second  Street  was  the  office  of  a  firm 
of  wholesale  liquor  dealers.  No  application  of  this 
testimony  is  made  to  any  name  appearing  on  the  face 
of  the  petition.  Another  witness  testified  to  what  ap- 
peared to  be  numbers  on  certain  maps  of  the  City  of 
Portland  made  in  1895,  but  the  maps  themselves  are 
not  in  evidence,  and  the  witness  did  not  pretend  to 
speak  of  his  personal  knowledge  but  only  of  what  the 
maps  contained.  The  testimony  offered,  aside  from 
the  facts  stipulated,  throws  no  light  on  the  real  ques- 
tion of  whether  the  petitioners  gave  their  addresses 
correctly.  No  attack  is  made  upon  the  genuineness  of 
any  signature. 

It  is  stated  in  the  complaint  ''that  300  of  the  alleged 
signers  of  said  petition  have  knowingly  signed  said 
petition  twice  and  said  signatures  are  therefore  illegal 
and  void.'* 

1.  No  testimony  is  given  on  this  point  and  we  are 
left  wholly  to  inspection  of  the  petition  to  determine 
the  question.  It  is  made  a  crime  by  the  statute  for 
a  person  to  intentionally  sign  a  referendum  petition 
twice.  It  is  presumed  that  a  person  is  innocent  of 
a  crime  or  wrong,  and  likewise  identity  of  person  is 
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presumed  from  identity  of  name:  Section  799,  subds. 
1,  25,  L.  0.  L.  These  presumptions  are  of  equal  weight 
under  the  statute  and  in  this  instance  would  balance 
each  other,  so  that,  if  the  plaintiff  upon  whom  the 
burden  of  proof  rests  would  prevail,  some  other  testi- 
mony must  be  produced  to  show  that  in  fact  the  same 
person  in  the  instances  mentioned  signed  the  petition 
more  than  once. 

2.  It  is  urged  also  'Hhat  approximately  200  addi- 
tional signatures  on  said  petition  are  illegal  and  void 
for  the  reason  that  they  are  illegible.**  There  is  no 
standard  of  excellence  in  penmanship  established  by 
the  statute  qualifying  a  voter  to  sign  a  referendum 
petition,  and  besides,  as  before  stated,  the  genuineness 
of  the  signature  is  not  attacked.  The  right  of  a  peti- 
tioner to  order  the  referendum  cannot  be  made  to  de- 
pend upon  the  ability  or  inability  of  any  person  to 
read  the  signature.  Many  of  our  best  citizens  habit- 
ually sign  their  names  in  a  form  illegible  to  anyone 
not  familiar  with  the  writing,  and  it  would  be  unrea- 
sonable to  deny  such  voters  the  right  of  referendum 
because  of  their  chirographical  idiosyncrasies. 

It  is  further  contended  "that  393  of  the  names  on 
said  petition  are  either  omitted  entirely  from  the  veri- 
fication thereof  or  a,te  incorrectly  given  in  said  verifi- 
cation and  said  names  are  therefore  illegal  and  void.*' 
Much  of  this  objection  depends  upon  the  ability  of  one 
examining  the  petition  to  read  the  names,  and  in  nearly 
all  these  instances  the  comparison  of  the  name  in  the 
affidavit  of  verification  with  the  corresponding  name 
on  the  petition  leads  to  the  conclusion  that  the  person 
writing  the  affidavit  might  be  correct  in  his  translation 
of  the  signature  or  be  innocently  misled  as  to  its  true 
reading.  It  must  be  borne  in  mind  that  signatures  are 
the  most  difficult  of  all  manuscripts  to  read  because 
there  is  no  context  to  aid  the  reader.    Many  of  these 
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names  objected  to  under  al>  the  plaintiff's  allegations 
also  are  included  in  those  rejected  by  the  defendant 

3.  It  is  also  alleged  *Hhat  4,861  of  the  alleged  signers 
of  said  petition  are  not  registered  voters  of  the  State 
of  Oregon  and  are  therefore  not  entitled  to  vote  on 
said  measure  and  are  not  valid  petitioners.''  The 
Constitution  does  not  require  that  petitioners  for  the 
referendum  of  a  bill  shall  be  registered  voters.  It  is 
said:  **The  second  power  is  the  referendum,  and  it 
may  be  ordered  *  *  either  by  the  petition  signed  by 
five  per  cent,  of  the  legal  voters,  or  by  the  legislative 
assembly,  as  other  bills  are  enacted."  It  has  been 
settled  by  this  court  in  Woodward  v.  Barbur,  59  Or. 
70  (116  Pac.  101),  that  it  is  not  essential  that  a  peti- 
tioner for  the  referendum  or  initiative  of  a  measure 
shall  be  a  registered  voter.  If  it  be  true  that  the  peti- 
tioner is  a  legal  voter,  he  is  competent  to  sign  such 
petitions. 

4.  Many  other  hypercritical  objections  are  urged 
against  the  validity  of  the  petition.  They  are  too 
numerous  to  notice  in  detail  without  exceeding  the 
limits  of  an  ordinary  opinion.  They  are  based  mainly 
on  the  absence  of  street  addresses  and  clerical  differ- 
ences between  the  names  in  affidavits  of  verification 
and  the  signature  to  the  petition ;  but  in  our  judgment 
they  are  cured  by  the  saving  clause  in  Section  3473, 
L.  0.  L. :  **The  forms  herein  given  are  not  mandatory, 
and  if  substantially  followed  in  any  petition  it  shall  be 
sufficient,  disregarding  clerical  and  merely  technical 
errors." 

5.  Bearing  in  mind  that  the  verity  of  the  names  is 
not  questioned,  but  only  the  faults  in  designation  of 
street  residences  in  the  main  are  urged,  we  think  suffi- 
cient is  shown  on  an  inspection  of  the  petition  to  jus- 
tify the  action  of  the  defendant  in  filing  the  petition 
and  in  his  intended  certification  of  the  ballot  title.    We 
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are  much  influenced  in  this  conclusion  by  the  fact  that 
it  is  the  duty  of  the  defendant  in  his  official  capacity 
to  determine  in  the  first  instance  by  an  inspection  of 
the  petition  whether  or  not  the  signatures  are  genuine 
and  are  regularly  authenticated.  The  presumption  is 
that  he  has  performed  his  duty  properly,  and  we  are 
not  disposed  to  dispute  his  conclusion  on  a  mere  in- 
spection of  the  petition,  and  this  is  substantially  all  the 
data  afforded  us  in  the  investigation. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affibmed. 


On  Demarrer  to  Alternatiye  Writ,  argued  October  8,  decided  October 

14,  1913. 

On  Amended  Altematiye  Writ,  submitted  October  15,  decided  October 

21,  1913. 

CITY  OF  PORTLAND  v.  ALBEE,  Mayob." 

(135  Pac.  516:  135  Pac.  897.) 

ManiciiMl    Corporations  —  Indebtedness  —  LUnitatlon  —  Obarter  Pro- 
visions. 

1.  Portland  Charter  (Spec.  Laws  19Q3,  p.  3),  Section  88,  provides 
that  no  iiidebtednesB  shall  be  incurred  for  the  acquisition  of  any 
public  utility  which,  together  with  the  existing  bonded  indebtedness 
of  the  city,  shall  exceed  7  per  centum  of  the  assessed  value  of  the 
real  and  personal  property  in  the  city.  An  amendment  to  the  charter 
adopted  in  1910  created  a  department  of  public  docks,  consisting  of 
a  commission  which  was  empowered  to  issue  and  dispose  of  dock 
bonds  to  a  specified  amount.  An  amendment  adopted  in  May,  1913, 
provided  that  the  council  might  issue  and  sell  all  bonds  theretofore 
authorized  and  not  sold  under  certain  provisions  of  the  charter,  pro- 
vided that  the  bonded  indebtedness  of  the  city  'should  at  no  time 
exceed  the  amount  authorized  by  Section  88  of  the  charter  of  1903. 
Held,  that  dock  bonds  not  issued  prior  to  the  adoption  of  the  amend- 
ment of  1913  could  not  be  issued  if  the  indebtedness  of  the  city  would 
thereby  be  augmented  beyond  the  limit  fixed  by  Section  88,  and  hence 
a  bidder  for  such  bonds  could  not  compel  their  issuance  by  mandamus 
without  showing  that  the  issuance  of  the  bonds  would  not  increase 
the  debt  beyond  such  limit. 

Monldpal  Corporations — ^Bonds — ^Validity. 

2.  Municipal  bonds,  valid  when  executed,  cannot  be  rendered  void 
by  an  amendment  to  the  charter,  and  so  a  declaration  in  a  new 
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charter  that  bonds  iBsued  under  preyions   authorizations  are   valid 
obllgationB  of  the  city  is  unnecessary. 

Municipal  OoTiK>ration8--Boiul8--Cliazt«r--Ooii8traction. 

3.  Portland  Charter  of  1913,  Section  92,  provides  that'  no  bonds 
other  than  those  for  public  improvements,  payable  out  of  special 
assessments,  shall  be  issued,  unless  approved  by  a  vote  of  the  people, 
but  that  this  provision  shall  not  apply  to  bonds  heretofore  authorized, 
while  Section  93  declares  that  the  council  may  issue  and  sell  all  addi- 
tional bonds  heretofore  authorized  and.  not  sold  under  the  provisions 
of  the  charter  of  1903  as  amended,  and  that  dock  bonds  authorized 
under  the  amendment  of  November,  1910,  to  the  amount  of  $2,500,000,. 
are  valid  obligations.  Held,  that  the  city  council  could,  without  sub- 
mitting  the  matter  to  popular  vote,  sell  unsold  dock  bonds  to  the 
amount  authorized. 

Mandamiu — Subjects  of  MandamuB — ^Ministerial  Act 

4.  Where  the  charter  of  the  city  of  Portland  imposed  npon  the 
mayor  and  auditor  the  ministerial  duty  of  executing  bonds  authorized 
by  the  city  council,  mandamiu  will  issue  to  compel  the  execution  of 
such  bonds,  the  execution  being  a  mere  ministerial  duty  not  involving 
discretion. 

Municipal  CorporatlonB — ^Bonda— Issnance — ^Power  of  Oonunlssion. 

5.  Portland  Charter  of  1913,  Section  1,  provides  that  all  powers 
and  duties  under  the  charter  of  1913  of  the  executive  board,  the  water 
board, jand  other  boards  and  commissions  abolished  by  the  charter, 
shall  be  vested  in  the  council.  Section  93  declares  thai  no  board  or 
commission  existing  under  the  charter  of  1903,  except  the  civil  ser- 
vice commission,  should  exist  more  than  six  months  after  the  charter 
took  effect,  until  which  time  such  boards  or  commissions  should  be 
subject  to  full  regulation  or  abolition  by  the  council  which  should 
have  power  to  issue  and  sell  all  additional  bonds  theretofore  author- 
ized and  not  sold  under  Section  118  of  the  charter  of  1903.  The 
charter  of  1903,  Section  118,  as  amended  in  1910,  provided  for  the 
creation  of  a  dock  commission,  and  authorized  it  to  issue  bonds  to 
the  amount  of  $2,500,000  for  the  improvement  of  the  city  harbor. 
After  the  adoption  of  the  charter  of  1913,  Section  93  was  amended 
merely  so  as' to  except  the  department  of  public  docks  from  the  gen- 
eral abolition  of  boards,  though  the  ballot  title  of  the  amendment 
recited  that  it  was  an  act  to  amend  Section  93,  as  amended,  of  the 
charter,  providing  that  the  department  of  public  docks  shall  not  be 
abolished,  but  shall  be  retained  with  authority  to  exercise  all  the 
power  originally  conferred  upon  it.  Heldj  that  the  amendment  merely 
preserved  the  department  of  public  docks  from  extinction,  the  pro- 
visions in  the  ballot  title  attempting  to  readopt  the  provisions  of  the 
charter  of  1903,  Section  118,  not  giving  the  dock  commission  authority 
to  issue  additional  bonds,  as  that  right  was  specifically  granted  by 
Section  1  of  the  charter  of  1913  to  the  city  council. 

Municipal  Corporatlonfl — ^Bonds — Sales — ^Persons  Entitled  to  Purchase 

—"May." 

0.    Under  Portland  charter  of   1913,  Section  113,  providing  that 

whenever  bonds  of  the  City  of  Portland  are  offered  for  sale,  and  there 

is  a  balance  to  the  credit  of  any  sinking  fund  or  special  fund  not 
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invested,  said  bonds  may  be  awarded  at  par  and  accrued  interest  to 
the  city  treasurer  as  an  investment  for  such  bonds,  the  common 
council  may  in  its  discretion  award  the  bonds  to  a  private  purchaser 
whose  bid  is  the  same,  the  word  "may"  not  being  equivalent  to  "must,** 
but  conferring  upon  the  council  the  discretionary  power  of  awarding 
the  bonds,  the  two  bids  being  the  same. 

Original  proceeding  in  Supreme  Court. 

En  Banc.  This  is  an  original  mandamus  proceeding 
by  the  city  of  Portland,  a  municipal  corporation,  and 
Henry  Teal,  against  H.  R.  Albee,  mayor  of  the  city 
of  Portland,  and  A.  L.  Barbur,  auditor  of  the  city 
of  Portland,  in  which  the  defendants  filed  a  demurrer 
to  the  alternative  writ.  The  demurrer  was  sustained 
and  the  proceeding  quashed.  Quashed. 

Foi;  the  defendants  there  was  a  brief  and  an  oral 
argument  by  Mr.  F.  W.  Mulkey. 

For  the  plaintiffs  there  was  a  brief  over  the  names 
of  Mr.  Walter  P.  La  Roche,  Mr.  H.  M.  Tomlinson,  and 
Mr.  Henry  A.  Davie,  with  oral  arguments  by  Mr.  La 
Roche  and  Mr.  Tomlinson. 

Mb.  Justice  Moore  delivered  the  opinion  of  the 
court. 

1.  This  is  a  special  proceeding,  instituted  in  this 
court,  to  compel  the  defendants,  H.  R.  Albee,  as  mayor 
of  the  city  of  Portland,  and  A.  L.  Barbur,  as  auditor 
thereof,  forthwith  to  execute  to  the  plaintiff  Henry 
Teal  a  bond  of  that  municipality  for  which  he  had  bid 
the  par  value  and  accrued  interest,  pursuant  to  a  no- 
tice of  the  sale  thereof,  but  which  bond  the  defendants 
refused  to  execute,  asserting  that  they  were  without 
authority  to  sign  and  deliver  the  obligation.  An 
alternative  writ  of  mandamus  was  issued  and  served 
upon  the  defendants  who  demurred  thereto  on  the 
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ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

It  is  unnecessary  to  set  forth  the  facts  in  detail  as 
averred  in  the  writ,  for  such  allegations  are  deemed 
sufficient,  except  in  one  particular  to  be  hereinafter 
noted.  The  material  facts  as  they  appear  from  the 
writ  are  that  on  November  8,  1910,  at  a  special  city 
election  held  in  Portland,  Section  118  of  the  charter 
then  in  force  (Spec.  Laws  Or.  1903,  p.  3)  was  amended 
by  creating  a  *' department  of  public  docks,"  consist- 
ing of  a  commission  composed  of  five  members  to  be 
appointed  by  the  mayor.  The  commission  was  em- 
powered to  issue  and  dispose  of  'Mock  bonds  of  the 
city  of  Portland"  to  an  amount  not  exceeding 
$2,500,000.  The  commissioners,  having  been  duly  ap- 
pointed, issued  and  sold  some  of  these  bonds,  and  ex- 
pended the  money  thus  obtained  in  making  public 
improvements  prior  to  May  3,  1913,  when  at  a  special 
election  held  in  the  city  of  Portland  the  legal  voters 
thereof  enacted  a  general  amendment  of  the  charter, 
providing  for  a  commission  form  of  government.  The 
following  excerpts  are  taken  from  the  fundamental  law 
of  the  municipality  as  thus  amended : 

**No  bonds  other  than  bonds  for  public -improve- 
ments payable  out  of  assessments  upon  the  property 
benefited,  and  sewer  bonds  if  otherwise  authorized, 
shall  be  issued  unless  approved  by  vote  of  the  people 
at  a  general  or  special  election  at  which  the  question 
shall  be  submitted  in  the  same  manner  as  other 
measures  are  submitted  under  the  initiative  or  refer- 
endum. This  provision  shall  not  apply  to  bonds  here- 
tofore authorized" :  Section  92. 

**The  council  of  the  city  of  Portland  is  hereby  au- 
thorized to  issue  and  sell  all  additional  bonds  here- 
tofore authorized  and  not  sold  under  the  provisions 
of  sections  118,  1181/2,  227,  425%  and  429  authorizing 
the  issuance  and  sale  of  municipal  garbage  collection 
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bonds,  of  the  charter  of  1903,  as  amended;  provided 
that  the  bonded  indebtedness  of  the  city  of  Portland 
shall  at  no  time  exceed  the  amount  authorized  under  the 
provisions  of  section  88  of  the  charter  of  1903  and 
provided  further,  that  the  bonds  issued  and  sold  under 
the  provisions  of  section  383a  of  the  charter  of  1903, 
as  amended,  shall  not  be  considered  as  a  part  of  the 
debt  limit  fixed  by  said  section  88  *^  Section  93. 

The  section  of  the  charter  limiting  the  indebtedness, 
and  to  which  reference  has  been  made,  reads : 

"No  indebtedness  shall  be  incurred  for  the  acquisi- 
tion of  any  public  utility  under  the  provisions  of  this 
charter,  which,  together  with  the  existing  bonded  in- 
debtedness of  the  city,  shall  exceed  at  any  one  time 
seven  per  centum  of  the  assessed  value  of  all  real  and 
personal  property  in  the  city,  but  in  estimating  such 
bonded  indebtedness,  all  bonds  given  for  the  acquisi- 
tion or  construction  of  public  properties  and  utilities, 
the  interest  on  which  bonds  is  paid  out  of  the  earnings 
of  said  public  utilities  or  properties,  shall  be  excluded : 
Provided,  that  whenever  and  for  so  long  as  such  utility 
or  undertaking  fails  to  produce  a  suiBScient  revenue  to 
pay  all  costs  of  operation  and  administration  (includ- 
ing interest  on  the  city  bonds  issued  therefor  and  the 
cost  of  insurance  against  loss  by  fire,  accidents,  and 
injuries  to  persons),  and  an  annual  amount  sufficient 
to  pay  at  or  before  maturity  all  bonds  issued  on  ac- 
count of  said  undertaking ;  all  such  bonds  outstanding 
shall  be  included  in  determining  the  city's  power  to 
incur  indebtedness,  unless  the  principal  and  interest 
thereof  be  payable  exclusively  from  the  receipts  of 
such  undertaking.  The  auditor  shall  annually  report 
to  the  council,  in  detail,  the  amount  of  revenue  from 
each  such  undertaking,  and  whether  there  is  any,  and 
if  so,  what,  deficit  in  meeting  the  requirements  above 
set  forth'':  Section  88;  Spec.  Laws  Or.  1903,  p.  41. 

The  power  conferred  upon  the  council  by  section  93 
of  the  amended  charter,  "to  issue  and  sell  all  addi- 
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tional  bonds  heretofore  authorized  and  not  sold  under 
the  provisions  of  section  118,*'  etc.,  applies  inter  alia, 
as  we  understand  from  the  alternative  writ  of  man- 
damus, to  the  **dock  bonds  of  the  city  of  Portland'* 
that  were  approved  by  a  vote  of  the  people  at  a  special 
election  held  in  that  city  November  8,  1910,  a  part  of 
which  municipal  certificates  of  indebtedness  for  the 
repayment  of  money  loaned  had  not  been  issued  or  sold 
May  3,  1913,  when  the  amended  charter  was  enacted. 
The  power  thus  granted  to  dispose  of  additional  bonds 
''heretofore  authorized  and  not  sold''  is  encumbered 
with  the  following  condition:  *' Provided  that  the 
bonded  indebtedness  of  the  city  of  Portland  shall  at 
no  time  exceed  the  amount  authorized  under  the  provi- 
sions of  section  88  of  the  charter  of  1903." 

Construing  in  pari  materia  the  clauses  to  which  at- 
tention has  been  called,  in  order  to  give  effect  to  each 
provision  noted,  it  is  believed  that  the  legal  voters  of 
the  city  of  Portland,  in  amending  the  charter,  May  3, 
1913,  expressly  limited  the  power  to  issue  and  sell  ad- 
ditional bonds  of  the  class  specified,  for  any  part  of 
an  authorization  remaining,  so  that  the  municipal  in- 
debtedness should  not  exceed  a  stated  pro  rata  of  the 
material  progress  of  the  city  as  evidenced  by  the  as- 
sessed value  of  all  taxable  property  therein,  subject, 
however,  to  certain  qualifications  specified  in  section 
88  of  the  charter  of  1903.  It  necessarily  follows  that 
the  additional  ''dock  bonds  of  the  city  of  Portland," 
heretofore  authorized  and  not  sold  under  the  provi- 
sions of  section  118  of  the  charter  of  1903  as  amended, 
cannot  be  disposed  of  except  upon  an  aflSrmative  show- 
ing that  in  executing  such  obligations  the  indebtedness 
of  the  city  would  not  be  augmented  beyond  the  limit 
thus  fixed. 

The  alternative  writ  does  not  state  that  by  execut- 
ing the  bond  to  the  plaintiff  Teal  the  debt  of  the  city 
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will  not  be  increased  beyond  the  limit  prescribed,  and, 
this  being  so,  the  facts  stated  are  not  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer  to  the  writ 
should  be  sustained,  and  the  proceeding  quashed;  and 
it  is  so  ordered.  Demubreb  Sustained. 


Sabmitted  Oetober  15,  decided  October  21,  1913. 

On  Amended  Altbbnative  Wbtt. 

(135  Pac.  897.) 

Mb.  Justice  Moobe  delivered  the  opinion  of  the 
court. 

The  former  proceedings  in  this  cause  having  been 
dismissed,  an  amended  alternative  writ  of  mandamus 
was  issued,  wherein  it  is  averred  that  the  execution 
of  the  dock  bonds  of  the  city  of  Portland  to  the  plain- 
tiff Teal  would  not  increase  the  municipal  indebted- 
ness beyond  the  limit  prescribed  by  Section  88  of  the 
charter  of  1903.  This  allegation  is  supplemented  by 
the  affidavit  of  A.  W.  West,  city  auditor,  containing 
a  statement  of  the  outstanding  liabilities  to  be  consid- 
ered in  determining  the  municipal  indebtedness  Octo- 
ber 14,  1913,  when  the  amended  writ  was  issued,  and 
the  assessed  value  of  the  real  and  personal  property 
in  the  city  for  the  year  1913,  which  sworn  declaration 
is  made  a  part  of  the  writ,  and  affirmatively  establishes 
such  averment.  The  defendants  demurred  to  the 
amended  writ  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

It  is  contended  by  defendant's  counsel  that  it  af- 
firmatively appears  from  the  writ  that  the  dock  bonds 
directed  to  be  executed  to  the  plaintiff  Henry  Teal 
were  not  authorized  by  the  council  of  the  city  of  Port- 
land, or  by  the  commission  of  public  docks  thereof,  for 
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issue  and  sale  prior  to  July  1, 1913,  when  the  amended 
charter  went  into  effect ;  that  no  dock  bonds  have  been 
approved  by  a  vote  of  the  people  since  the  amended 
organic  act  became  operative,  and  that  the  city  of 
Portland  is  poweriess,  without  such  subsequent  au- 
thorization, to  issue  or  dispose  of  any  dock  bonds, 
under  the  amendment  of  section  118  of  the  charter  of 
1903  as  enacted  at  a  city  election  held  November  8, 
1910. 

In  order  to  determine  the  question  thus  presented  an 
examination  of  some  of  the  provisions  of  the  charter, 
which  went  into  effect  July  1, 1913,  becomes  necessary. 

Section  92  thereof  is  as  follows:  *'No  bonds  other 
than  those  bonds  for  public  improvements  payable  out 
of  assessments  upon  the  property  benefited,  and  sewer 
bonds  if  otherwise  authorized,  shall  be  issued  unless 
approved  by  a  vote  of  the  people  at  a  general  or  special 
election  at  which  the  question  shall  be  submitted  in  the 
same  manner  as  other  measures  are  submitted  under 
the  initiative  or  referendum.  This  provision  shall  not 
apply  to  bonds  heretofore  authorized.  All  bonds  of 
the  city  of  Portland  shall  be  sold  to  the  highest  re- 
sponsible bidder.'* 

That  part  of  section  93  of  the  new  charter  involved 
herein  is  as  follows:  ''The  council  of  the  city  of  Port- 
land is  hereby  authorized  to  issue  and  sell  all  addi- 
tional bonds  heretofore  authorized  and  not  sold  under 
the  provisions  of  sections  118,  118^4,  227,  425%,  and 
429,  authorizing  the  issuance  and  sale  of  municipal 
garbage  collection  bonds,  of  the  charter  of  1903,  as 
amended;  provided  that  the  bonded  indebtedness  of 
the  city  of  Portland  shall  at  no  time  exceed  the  amount 
authorized  under  the  provisions  of  section  88  of  the 
charter  of  1903  and  provided  further  that  the  bonds 
issued  and  sold  under  the  provisions  of  section  383a 
of  the  charter  of  1903,  as  amended,  shall  not  be  con- 
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sidered  as  a  part  of  the  debt  limit  fixed  by  the  said 
section  88.  *  *  The  several  measures  amendatory  of 
and  supplementary  to  section  118  of  the  charter  of 
1903,  including  section  118%  and  section  425%  of  said 
charter  and  especially  two  measures  adopted  by  the 
people  of  the  city  of  Portland,  the  first  at  a  special 
election  held  on  the  8th  day  of  November,  1910,  en- 
titled, 'A  measure  to  provide  for  the  improvement  of 
water  and  harbor  front  of  the  city  of  Portland,*  etc. 
•  •  to  authorize  the  issuance  and  sale  of  bonds  of  the 
city  of  Portland  up  to  two  million  five  hundred  thou- 
sand dollars  ($2,500,000)  for  the  above  purposes,  •  • 
and  to  amend  section  118  of  the  charter  of  the  city  of 
Portland  as  now  amended  by  adding  thereto  the  fol- 
lowing four  sections  *  *  are  hereby  ratified  and  bonds 
issued  under  the  same  are  hereby  declared  valid  obli- 
gations of  the  city  of  Portland.'* 

2.  The  assertion  in  the  clause  last  quoted  that  the 
bonds  that  had  been  issued  pursuant  to  previous  au- 
thorization were  declared  to  be  valid  obligations  of 
the  city  of  Portland,  while  equivalent  to  a  covenant 
for  further  assurance,  was  evidently  unnecessary,  for 
the  bonds  referred  to,  being  valid  when  executed,  could 
not  have  been  rendered  of  no  legal  force  by  an  amend- 
ment of  the  charter.  If,  however,  by  such  declaration 
funding  or  refunding  bonds  had  been  contemplated, 
the  assertion  might  have  been  proper:  5  McQuillin, 
Mun.  Corp.,  §  2270.  The  asseveration  in  the  clause 
mentioned  that  the  measures  referred  to  were  rati- 
fied is  important  when  read  in  connection  with  other 
parts  of  sections  92  and  93,  for  by  such  language 
the  legal  voters  of  the  city  of  Portland,  at  an  election 
held  therein  May  3,  1913,  by  express  enactment  reani- 
mated such  previous  authorizations. 

3.  Construing  in  pari  materia  all  parts  of  the  sections 
last  referred  to  so  as  to  give  force  and  effect  to  each 
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provision,  a  legislative  intention  is  manifested  to  make 
the  expressions,  '* bonds  heretofore  authorized,*'  as 
used  in  section  92,  and '^  all  additional  bonds  heretofore 
authorized  and  not  sold,'*  as  employed  in  section  93, 
signify  grants  of  power  to  issue  and  sell  bonds  of  the 
city  of  Portland,  made  prior  to  May  3,  1913,  when  the 
proposed  charter  was  to  be  submitted  for  ratification 
or  rejection.  As  against  this  determination,  the  only 
doubt  that  can  possibly  arise  is  as  to  the  correct  mean- 
ing of  the  word  *^ authorized"  as  first  used  in  a  clause 
of  section  93,  to  wit:  "The  council  of  the  city  of  Port- 
land is  hereby  authorized  to  issue  and  sell  bonds  here- 
tofore authorized  and  not  sold,''  etc.  Construing  the 
entire  language  of  the  sections  under  consideration,  so 
as  to  ascertain  the  true  legislative  intention,  it  is  evi- 
dent that  the  proper  signification  of  the  word  **  au- 
thorized" as  first  employed  in  the. clause  last  quoted 
means  '* permitted,"  to  carry  into  effect  the  previous 
grants  of  power  with  respect  to  bonds  ''heretofore 
authorized  and  not  sold."  This  power  was  conferred 
by  a  vote  of  the  people  of  the  city  of  Portland  at  the 
election  held  November  8,  1910.  The  manner  of  exer- 
cising such  authority  was  delegated  by  the  new  charter 
upon  the  council,  in  the  performance  of  which  permis- 
sion ordinance  No.  27,698  was  enacted,  whereby  the 
bonds  involved  herein  can  be  legally  executed.  The 
power  to  issue  and  dispose  of  such  municipal  obliga- 
tions having  previously  been  granted  by  a  vote  of  the 
qualified  electors  of  the  city  of  Portland,  and  the 
certificates  of  indebtedness  being  ''additional  bonds 
heretofore  authorized  and  not  sold  under  the  provi- 
sions of  section  118"  of  the  charter  of  1903,  no  further 
approving  vote  by  the  people  was  necessary  after  the 
new  charter  became  operative,  nor  is  it  essential  to  the 
validity  of  the  bonds  involved  herein  that  the  enact- 
ment of  the  council  or  of  the  commission  of  public 
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docks  should  have  been  passed  or  approved  prior  to 
July  1,  1913. 

4.  The  writ  having  been  corrected  in  the  defective 
particulars  adverted  to  in  the  former  opinion,  as  set 
forth  herein,  the  obligation  to  execute  the  dock  bond  is 
a  ministerial  duty  devolving  upon  the  defendants  by 
virtue  of  their  respective  officers  as  mayor  and  auditor 
of  the  city  of  Portland.  In  the  performance  of  such 
duty,  as  the  defendants  can  exercise  no  discretionary 
power,  mandamus  will  lie  to  compel  them  to  execute 
the  municipal  obligations  if  all  the  conditions  prece- 
dent have  been  observed:  5  McQuillin,  Mun.  Corp., 
§  2347.  This  conclusion  disposes  of  the  chief  inquiry 
involved  herein.  The  two  subordinate  questions,  how- 
ever, respecting  prerequisite  acts  to  be  performed  by 
others  before  the  duty  of  the  defendants  dependent 
thereon  can  be  discharged,  require  consideration,  to 
wit :  First.  What  authority  if  any,  does  the  commis- 
sion now  possess  to  issue  and  dispose  of  bonds  of  the 
city  of  Portland  under  the  amendment  of  section  118 
of  the  charter  of  1903,  as  amended  November  8,  1910, 
and  further  amended  May  3, 1913',  and  June  2d  of  that 
year?  Second.  Was  the  bid  of  the  city  treasurer, 
hereinafter  mentioned,  to  purchase  the  dock  bond  di- 
rected to  be  sold  to  the  plaintiflF  Teal  entitled  to  a 
preference?  These  subjects  will  be  discussed  in  the 
order  stated. 

5.  The  enactment  of  November  8,  1910,  amending 
section  118  of  the  charter  of  1903,  created  a  dock  com- 
mission composed  of  five  members,  who,  having  been 
duly  appointed,  were  empowered  **in  the  name  of  and 
under  the  corporate  seal  of  the  city  of  Portland  to 
issue  and  dispose  of  bonds  of  the  city  of  Portland  to  an 
amount  not  exceeding  two  million  five  hundred  thou- 
sand dollars  ($2,500,000),**  which  certificates  of  in- 
debtedness were  to  be  signed  by  the  mayor  and  counter- 
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signed  by  the  auditor,  and  their  engraved  signatures 
were  also  to  be  placed  upon  attached  coupons.  Some 
of  the  bonds  thus  authorized  were  issued  and  sold,  and 
the  money  received  therefrom  was  expended  by  the 
dock  commission  in  maidng  public  improvements  prior 
to  May  3,  1913,  when  the  city  charter  was  amended 
by  the  people  under  an  exercise  of  the  initiative  power, 
inaugurating  a  commission  form  of  government  that 
went  into  eflFect  July  1, 1913,  except  that  the  provisions 
of  the  amended  charter  for  an  election  were  made 
operative  immediately,  upon  the  adoption  of  the 
municipal  organic  law  May  3,  1913,  and  an  election 
was  held  in  the  city  pursuant  to  such  provision  on  the 
first  Monday  in  the  following  month. 

Section  1  of  the  charter  as  thus  altered,  as  far  as 
material  herein,  reads:  *'A11  powers  conferred  and 
duties  devolved  by  the  sections  of  the  charter  of  1903, 
not  repealed  by  this  charter,  upon  the  executive  board, 
the  water  board^  and  other  boards  and  commissions 
abolished  by  the  charter  shall,  from  and  after  the  adop- 
tion of  this  charter,  be  exercised  and  performed  by  the 
council.** 

Section  93  of  the  charter  enacted  May  3, 1913,  as  far 
as  deemed  important  herein,  is  as  follows:  **No  board 
or  commission  now  existing  under  the  charter  of  1903, 
as  amended  except  (  )  the  Civil  Service  Commis- 

sion, shall  continue  to  exist  more  than  six  months  after 
this  charter  takes  effect,  and  until  such  time  such  other 
boards  or  commissions  shall  be  subject  to  full  regula- 
tion or  abolition  by  the  council;  provided,  however, 
that  the  executive  board  shall  cease  to  exist  on  July 
first,  1913.  •  •  The  council  of  the  city  of  Portland 
is  hereby  authorized  to  issue  and  sell  all  additional 
bonds  heretofore  authorized  and  not  sold  under  the 
provisions  of  section  118,  *  *  provided  that  the 
bonded  indebtedness  of  the  city  of  Portland  shall  at  no 
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time  exceed  the  amount  authorized  under  the  provi- 
sions   of    section    88    of    the    charter    of    1903.  •  * 

(  y 

After  the  charter  had  been  thus  amended,  and  before 
the  alteration  went  into  effect,  the  qualified  electors  of 
the  city  of  Portland,  discovering  that  a  grave  mistake 
had  been  made  in  abolishing  the  dock  commission,  re- 
enacted  section  93,  to  which  reference  has  been  made, 
at  an  election  held  in  that  city  June  2,  1913,  by  insert- 
ing in  the  space  hereinbefore  indicated  by  the  first 
parentheses,  a  clause  as  follows:  ''The  department  of 
public  docks  and."  Also  by  adding  to  the  end  of  the 
section,  in  the  space  hereinbefore  indicated  by  the 
second  parentheses,  these  words:  ''And  this  act  shall 
take  effect  if  it  receives  a  majority  of  the  votes  cast 
thereon,  notwithstanding  any  votes  cast  on  the  general 
amendments  to  the  charter  providing  for  a  commission 
form  of  government.'* 

The  ballot  title  of  the  last  amendment  was  as  fol- 
lows: "An  act  to  amend  section  93,  as  amended,  of  the 
charter  of  the  city  of  Portland  providing  that  the  de- 
partment of  public  docks  shall  not  be  abolished,  but 
shall  be  retained  and  continued  with  the  right  to  exer- 
cise all  of  the  power  conferred  upon  it  by  the  provi- 
sions of  section  118,  as  amended,  of  the  charter  creat- 
ing the  dock  commission.  Shall  the  department  of 
public  docks  be  retained  as  originally  created!  126 
yes,  127  no." 

It  will  be  remembered  that  the  original  amendment 
of  section  118  of  the  charter  of  1903  empowered  the 
commission  designated  as  the  "Department  of  Public 
Docks,"  in  the  name  and  under  the  corporate  seal  of 
the  city  of  Portland,  to  issue  and  dispose  of  bonds  of 
the  city  of  Portland.  By  section  93  of  the  charter  as 
amended  by  a  vote  of  the  people  May  3,  1913,  the 
department  of  public  docks  was  to  have  been  abolished 
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July  Ist  of  that  year.  That  section  also  expressly 
empowered  the  council  to  issue  and  sell  all  additional 
bonds  heretofore  authorized  and  not  sold  under  the 
provisions  of  section  118  of  the  charter  of  1903  as 
amended  November  8,  1910. 

Construing  in  pari  materia  the  enactment  of  No- 
vember 8,  1910,  creating  the  department  of  public 
docks,  defining  the  powers  conferred  upon  and  the 
duties  required  to  be  performed  by  the  dock  commis- 
sion, in  connection  with  section  93  of  the  charter  as 
amended  May  3,  1913,  and  as  that  section  was  further 
altered  June  2d  of  that  year,  so  as  to  give  force  and 
effect  to  all  the  provisions  if  possible,  there  can  be  no 
doubt  that  the  power  of  the  department  of  public  docks 
to  issue  and  dispose  of  bonds  of  the  city  of  Portland 
was  withdrawn,  and  such  authority  conferred  upon 
the  council,  to  issue  and  sell  all  additional  bonds  here- 
tofore authorized  and  not  sold  under  the  provisions 
of  section  118  of  the  charter  of  1903  as  amended,  pro- 
vided, however,  that  such  sale  of  additional  bonds  does 
not  increase  the  indebtedness  of  the  city  beyond  the 
limit  prescribed  by  section  88  of  the  charter  of  1903. 

The  conclusion  thus  reached  seems  to  be  in  conflict 
with  the  ballot  title  of  the  proposed  amendment  of  sec- 
tion 93  of  the  charter,  as  amended  May  3,  1913.  As- 
suming without  deciding  that  the  ballot  title  of  an  act 
to  be  voted  upon  by  qualified  voters  under  an  exercise 
of  the  initiative  power  is  like  the  title  of  a  statute, 
and  may  be  read  in  connection  with  the  enactipent  in 
order  to  resolve  ambiguities  in  the  text,  so  as  to  ascer- 
tain, if  possible,  the  legislative  intent,  such  purpose 
must  be  found  in  the  language  of  the  act,  and  not  in  the 
title  alone.  In  legislation  enacted  by  qualified  electors 
who  seldom  read  an  entire  act  submitted  for  adoption 
or  rejection,  but  who  often  rely  for  their  information 
upon  the  ballot  title  when  read  perhaps  for  the  first 
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time  after  entering  an  election  booth,  it  is  possible  that 
where  such  title  is  not  as  broad  as  the  language  of  the 
act,  the  title  will  limit  the  enactment.  But  however 
this  may  be,  the  language  of  the  act  cannot  be  ex- 
panded to  suit  the  ballot  title  when  such  heading  or 
introductory  clause  of  an  enactment,  wherein  is  briefly 
stated  the  objects  and  purposes,  or  the  subject  to  which 
it  relates,  is  broader  than  the  act.  It  is  admitted  that 
no  part  of  the  charter  as  amended  May  3,  1913,  had 
become  operative  on  the  second  day  of  the  succeeding 
month,  when  section  93  of  the  amended  organic  act  of 
the  municipality  was  again  amended,  except  the  provi- 
sion relating  to  an  election  which  was  held  in  the  city 
on  the  first  Monday  in  June,  1913.  It  will  be  remem- 
bered that  section  1  of  the  charter  as  amended  May  3, 
1913,  declared  that  all  powers  conferred  or  duties 
devolved  by  the  charter  of  1903  on  all  boards  and  com- 
missions that  were  abolished  by  the  later  enactment 
should  be  exercised  and  performed  by  the  council. 
This  provision,  in  all  probability,  could  have  been  im- 
pliedly altered  by  amending  section  93  of  the  charter 
of  May  3, 1913,  but  in  order  to  accomplish  such  change, 
the  amendment  should  have  been  specific  in  that  par- 
ticular, and  left  no  room  for  doubt  upon  the  subject. 
The  department  of  public  docks  could  not  have  been 
reinvested  of  the  power  of  which  it  had  been  deprived, 
to  issue  and  dispose  of  bonds  of  the  city  of  Portland, 
except  by  amending  the  section  last  referred  to  by  in- 
serting in  place  of  the  phrase  **the  council  of  the  city 
of  Portland '^  the  words  **the  department  of  public 
docks,''  thereby  making  the  clause  read:  **The  depart- 
ment of  public  docks  is  hereby  authorized  to  issue  and 
sell  all  additional  bonds  heretofore  authorized  and  not 
sold  under  the  provisions  of  section  118  •  •  of  the 
charter  of  1903  as  amended,''  or  language  of  similar 
import    Not  having  done  so  the  dock  conunission  is 
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now  powerless  to  issue  or  dispose  of  bonds  of  the  city 
of  Portland,  and  that  authority  is  now  conferred  npon 
and  mnst  be  exercised  by  the  council  of  that  city. 

6.  The  amended  alternative  writ  of  mandamus  states 
that  pursuant  to  the  provisions  of  the  charter  as 
amended  May  3,  1913,  the  council  of  the  city  of  Port- 
land was  regularly  organized,  and  on  September  4, 
1913,  enacted  ordinance  No.  27,698,  providing  for  the 
issuance  and  sale  of  two  dock  bonds  of  that  city,  series 
**D1''  each  for  a  specified  sum,  approving  the  form  of 
such  municipal  obligations  and  of  the  coupons  attached 
thereto,  and  declaring  an  emergency  whereby  the  ordi- 
nance went  into  immediate  effect.  The  commission 
of  public  docks  of  the  city  of  Portland  on  September 
5,  1913,  also  enacted  ordinance  No.  29,  ratifying,  ap- 
proving, and  confirming  municipal  ordinance  No. 
27,698,  which  sanctionary  ordinance  also  went  into 
immediate  operation.  Pursuant  to  such  enactments 
the  defendant  Barber,  as  auditor  of  the  city  of  Port- 
land, on  September  8,  1913,  caused  to  be  published  in 
the  city  official  newspaper  a  notice  to  the  effect  that 
sealed  proposals  would  be  received  by  the  city  council 
until  10  o'clock  A.  M.  on  September  10,  1913,  for  the 
whole  or  any  part  of  the  dock  bonds  of  the  series 
and  number  specified,  each  bid  to  be  accompanied  by  a 
certified  check  for  an  amount  equal  to  5  per  cent  of  the 
full  value  of  the  bonds  desired,  the  delivery  of  which 
was  to  have  been  made  September  11,  1913.  Within 
the  time  thus  specified  the  plaintiff  Henry  Teal  sub- 
mitted to  the  mayor  and  council  a  written  proposal, 
as  directed  in  the  notice,  to  purchase  the  bonds  indi- 
cated, stipulating  to  pay  the  amount  of  the  face  value 
thereof  and  accrued  interest  to  date  of  delivery,  his 
bid  being  accompanied  by  a  certified  check  as  required. 
William  Adams,  the  city  treasurer,  also  submitted  to 
the  mayor  and  the  council  a  written  bid  for  the  bonds 
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thus  advertised,  engaging  to  pay  therefor  par  and  a(^ 
cnied  interest,  stating  that  such  proposal  was  made 
**for  the  sinking  fund  of  the  city  of  Portland,  as  cov- 
ered by  section  113  of  the  city  charter"  of  the  com- 
pilation of  the  auditor  of  that  city.  The  section  of  the 
new  organic  act  of  the  municipality  as  arranged  by  the 
auditor  is  the  same  as  section  90  as  set  forth  in  the 
amended  writ.  The  council  rejected  the  bid  of  the  city 
treasurer,  and  accepted  that  of  the  plaintiff  Teal, 
whereupon  these  proceedings  were  instituted  to  ascer- 
tain the  rights  of  the  respective  bidders,  the  defend- 
ants refusing  to  execute  such  bonds  until  the  question 
is  determined. 

A  clause  of  section  108  of  the  charter  as  amended 
May  3,  1913,  reads:  **The  auditor  of  the  city  of  Port- 
land is  hereby  authorized  to  number  the  foregoing  sec- 
tions, providing  for  a  commission  form  of  government, 
and  insert  the  same  in  the  proper  place  in  the  charter 
of  1903,  and  thereafter  have  the  same  published  in 
pamphlet  form.*'  Complying  with  that  requirement 
the  auditor  gave  to  section  90  of  the  charter  as 
amended  May  3,  1913,  the  number  113.  So  much  of 
that  section  as  is  involved  herein  will  be  quoted,  as  fol- 
lows: **  Whenever  bonds  of  the  city  of  Portland  are 
offered  for  sale,  and  there  is  a  balance  to  the  credit  of 
any  sinking  fund  or  special  fund,  not  invested,  said 
bonds  may  be  awarded  at  par  and  accrued  interest  to 
the  city  treasurer  as  an  investment  for  said  fund.'' 
It  is  contended  by  defendants'  counsel  that  the  word 
**may"  in  the  language  last  quoted  should  be  con- 
strued as  **must,"  and,  this  being  so,  the  bid  made 
by  the  city  treasurer  for  the  bonds  advertised  for  sale 
should  have  been  accepted  and  the  bid  of  the  plaintiff 
Teal  rejected,  but,  the  council  having  determined  to 
the  contrary,  the  defendants  are  not  required  to  sign, 
seal  and  deliver  the  bonds  so  awarded  to  Teal. 
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In  Kohn  dk  Co.  v.  Henshaw,  17  Or.  308,  311  (20  Pac 
629,  631),  Mr.  Justice  Strahan,  in  discussing  an  ap- 
plication of  the  rule  invoked  herein,  says :  **It  is  a  gen- 
eral principle  in  statutory  construction  that  where  the 
word  'may'  is  used  in  conferring  power  on  an  officer, 
court,  or  tribunal,  and  the  public  or  a  third  person  has 
an  interest  in  the  exercise  of  the  power,  then  the  exer- 
cise of  the  power  becomes  imperative.*' 

**  *May,'  '*  says  Mr.  Justice  Lord  in  Deane  v.  WUU 
amette  Bridge  Co.,  22  Or.  167,  176  (29  Pac.  440,  443, 
15  L.  B.  A.  614),  *'is  construed  as  'must*  only  in  cases 
where  the  legislature  meant  to  impose  an  absolute  and 
positive  duty,  and  not  merely  a  discretionary  power." 
To  the  same  effect  as  illustrating  the  legal  principle 
under  consideration,  see  the  cases  of  Smith  v.  King, 
14  Or.  10,  14  (12  Pac.  8) ;  McLeod  v.  Scott,  21  Or.  94, 
109  (26  Pac.  1061,  29  Pac.  1) ;  McFarlane  v.  Cornelius, 
43  Or.  513,  524  (73  Pac.  325,  74  Pac.  468) ;  In  re 
ConanVs  Estate,  43  Or.  530,  535  (73  Pac.  1018). 

Construing  section  90  of  the  new  charter  in  the  light 
of  the  rule  thus  adopted  in  this  state,  we  are  satisfied 
that  the  word  ''may'*  as  there  used  confers  upon  the 
council  only  discretionary  power,  in  the  exercise  of 
which  the  sale  of  bonds  may  be  awarded  to  the  city 
treasurer  or  to  any  other  purchaser.  Any  other  con- 
clusion would  make  the  discretion  of  the  city  treasurer 
controlling,  and  such  deduction  was  never  contem- 
plated by  the  charter. 

Believing  that  the  duty  to  execute  the  bonds  awarded 
to  the  plaintiff  Teal  is  clear,  and  that  the  prerequisite 
acts  required  to  be  performed  by  all  others  have  been 
properly  discharged,  the  writ  herein  should  be  made 
peremptory,  and  it  is  so  ordered. 

Peremptory  Writ  Aixowbd. 


Oct  1913.]  Qray  v.  Pelton.  239 


Argued  October  14,  decided  October  21^  1913. 

GRAY  V.  PELTON. 

(135  Pac.  765.) 

Vendor  and  Pnrcfaaser— Oontracta— Bigbta  of   Purchaser— Bights  of 
Assignee. 

1.  One  who  buys  a  purchaser's  rights  in  land  under  a  contract  for 
the  sale  thereof  which  stipulates  for  payment  in  installments  on 
designated  dates,  and  which  makes  time  of  the  essence,  and  declares 
that  a  failure  to  make  the  payments  shall  work  a  forfeiture,  only 
acquires  the  rights  of  the  purchaser. 

Vendor  and  Purchaser— Contracts — ^Time  oi  the  Essence. 

2.  A  contract  for  the  purchase  of  real  estate  which  stipulates  for 
specified  payments  on  designated  dates,  and  which  piovides  that,  if 
the  purchaser  fails  to  make  any  of  the  payments  at  the  time  specified, 
his  rights  shall  be  forfeited,  makes  time  of  the  essence,  and  a  default 
in  a  payment  called  for  works  a  forfeiture,  unless  the  Tendor  waives 
the  default. 

Vendor  and  Pnrdiaser—Oontractfr— Forfeiture— Waiver. 

3.  A  vendor  entitled  to  forfeit  a  contract  for  nonpayment  of  in- 
stallments may  waive  his  right  either  by  express  agreement  or  by 
acts  affording  reasonable  inducement  for  the  purchaser,  in  reliance 
thereon,  to  alter  his  course  as  to  strict  compliance  either  in  advance 
of  or  after  the  prescribed  time,  and  the  conduct  of  the  vendor  oper- 
ates as  a  waiver  when  it  is  consistent  only  with  a  purpose  on  his 
part  to  regard  the  contract  as  still  subsisting,  the  stipulation  that 
time  shall  be  of  the  essence  being  solely  for  his  benefit. 

Vendor  and  Porchaser — Contracts — ^WaiTer  of  Stipnlation— Effect — 
Notice. 

4.  A  vendor  who  waives  a  stipulation  that  time  for  the  payments 
of  the  price  in  installments  is  of  the  essence  cannot  insist  on  a  for- 
feiture for  nonpayment  without  giving  notice  to  the  purchaser  and  an 
opportunity  to  comply  therewith. 

Vendor  and  Purchaser— Contracts  of  Sale— Default— WaiTer. 

5.  While  a  vendor's  waiver  of  a  default  in  one  payment  of  an 
installment  will  not  operate  as  a  waiver  of  a  subsequent  failure,  the 
court  must  consider  all  the  circumstances  and  the  conduct  of  the  par- 
ties in  their  dealings  to  determine  whether  the  vendor  has  waived 
the  stipulation  that  time  is  of  the  essence. 

Vendor  and  Purchaser— Contracts  of  Sale— Default— Waiver. 

6.  Where  a  vendor  in  a  contract  calling  for  payments  on  desig- 
nated dates,  and  making  time  of  the  essence,  clearly  indicated  that  he 
intended  to  be  lenient  in  the  matter  of  payments,  and  did  not  require 
a  strict  compliance  in  making  some  of  the  payments,  and  thereby  the 
purchaser  and  his  assignee  believed  that  future  payments  on  the  exact 
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dates  named  in  the  contract  would  not  be  required,  and  the  eonduet 
of  the  vendor  was  consistent  only  with  a  purpose  on  his  part  to  regard 
the  contract  as  subsisting  after  the  first  default,  he  waived  his  right 
to  declare  a  forfeiture,  and  to  avail  himself  of  the  time  clause  he 
must  give  the  purchaser  a  reasonable  and  specific  notice  to  eomplj 
with  his  agreement  end  make  payment. 

From  Jackson :  Frank  M.  Calkins,  Judge. 

Department  2.    Statement  by  Mr.  Justice  Bean. 

This  is  a  suit  by  B.  W.  Gray  against  Lottie  L.  Pelton, 
Guy  C.  Jacobs,  Mabel  G.  Jacobs,  his  wife,  H.  M.  Coss, 
Medf ord  National  Bank,  a  national  banking  corpora- 
tion, and  Albert  Bailey,  to  enforce  the  performance 
of  a  contract  to  deliver  a  deed  to  certain  lands.  From 
a  decree  in  favor  of  defendants,  plaintiff  appeals. 

On  October  3, 1908,  defendants  Lottie  L.  Pelton,  Guy 
C.  Jacobs,  and  Mabel  G.  Jacobs  were  the  owners  of  the 
lands  in  question.  One  B.  C.  Gleason  offered  to  pay 
$2,092  therefor,  which  Mrs.  Lottie  L.  Pelton,  on  behalf 
of  the  owners,  agreed  to  accept.  Gleason  not  then 
being  prepared  to  pay  the  entire  consideration,  and 
Mrs.  Pelton  not  desiring  to  convey  the  title  until  the 
purchase  price  was  paid,  a  deed  to  Gleason  was  exe- 
cuted and  acknowledged  in  consideration  of  the  prem- 
ises. The  same  was  sealed  in  an  envelope  with  the  fol- 
lowing agreement  indorsed  thereon  : 

**  Lottie  L.  Pelton  to  B.  C.  Gleason. 

*' Escrow  Contract. 

''The  Medf  ord  National  Bank  is  hereby  directed  to 
deliver  the  inclosed  deed  to  B.  C.  Gleason  whenever  he 
shall  have  paid  into  said  bank,  subject  to  my  order,  the 
sum  of  $2,092.00  U.  S.  gold  coin  as  follows,  to  wit:  $200 
on  or  before  the  13th  day  of  October,  1908 ;  $590  on  or 
before  the  1st  day  of  November,  1908;  $772  on  or  be- 
fore the  !lst  day  of  November,  1909;  and  $530  on  or 
before  the  1st  day  of  November,  1910.  And  if  he  shall 
fail  to  make  any  of  said  payments  strictly  in  the  man- 
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ner  and  at  or  before  the  time  herein  specified,  then  this 
agreement  and  the  inclosed  deed  shall,  on  demand,  be 
forthwith  returned  to  me ;  it  being  hereby  understood 
that  upon  such  failure  said  B.  C.  Gleason  shall  thereby 
forfeit  all  right  in  law  or  equity  to  said,  or  any,  deed 
to  said  land,  and  to  all  sums  of  money  which  he  may 
already  have  paid  thereon,  and  the  same  shall  belong 
to  me  absolutely,  and  I  shall  be  released  from  all  obli- 
gation in  either  law  or  equity  to  convey  said  land  to 
said  B.  C.  Gleason  or  to  his  heirs  or  assigns,  or  to  re- 
turn to  him  any  part  of  the  purchase  price  paid 
thereon ;  it  being  hereby  understood  that  time  is  of  the 
essence  of  this  escrow  contract.  This  shall  bind  my 
heirs  and  assigns. 

^'Witness  my  hand,  this  3d  day  of  Oct.  1908. 

**  Lottie  L.  Pelton. 
**  State  of  Oregon, 

County  of  Jackson — ss. : 

'*I  hereby  certify  that  I  have  read  the  foregoing  es- 
crow contract,  and  understand  its  terms  and  condi- 
tions, and  hereby  accept  the  same. 

*' Witness  my  hand  this  3d  day  of  Oct.,  1908. 

'^B.  C.  Gleason." 

Gleason  was  let  into  possession  of  the  lands  which 
he  and  his  grantees  have  since  retained.  It  is  con- 
ceded that  Mrs.  Pelton  acted  for  the  other  grantors  in 
making  the  contract.  Gleason  made  payments  for  the 
land  as  follows:  $25  on  October  3,  1908;  $175  on  Oc- 
tober 16, 1908 ;  $500  on  November  4, 1908.  He  testified 
that  on  December  19,  1910,  he  conveyed  his  interest  in 
the  lands  and  contract  to  Gray  in  exchange  for  other 
property  worth  between  $4,000  and  $5,000 ;  that  when 
he  paid  the  $500  he  wrote  Mrs.  Pelton,  advising  her  of 
the  deposit  thereof  in  the  bank,  asking  if  it  would  be 
satisfactory" if  he  paid  the  balance  of  $90  later;  that 
Mrs.  Pelton  answered,  saying  that  he  could  make  the 
balance  of  the  payment  at  his  convenience.     Gleason 
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further  stated  that  when  he  traded  with  Gray  he  in- 
formed the  latter  of  this.  Mrs.  Pelton  testified  that 
after  the  November,  1909,  payment  was  due  she  wrote 
Gleason  a  **dun  letter,"  stating  as  near  as  she  could 
tell  that  she  would  like  to  have  some  money  when  con- 
venient. On  November  25,  1909,  Gleason  answered 
Mrs.  Pelton 's  letter,  stating  that  he  had  sold  the  land 
to  Gray  almost  a  year  before.  About  January  10, 
1910,  no  further  payments  having  been  made  on  the 
land,  Mrs.  Pelton  notified  the  bank  not  to  receive  any 
more  payments  on  the  contract,  and  that  she  desired 
to  withdraw  the  deed  from  escrow.  Thereupon  the 
bank  requested  her  to  allow  the  deed  to  remain  until 
the  consent  of  plaintiff  could  be  obtained.  Defendant 
Coss,  who  was  the  agent  for  Mrs.  Pelton  in  making  the 
sale  of  the  land  to  Gleason,  and  cognizant  of  all  the 
circumstances  in  regard  thereto,  about  this  time  as  the 
agent  of  defendant  Bailey  purchased  the  land  of  Mrs. 
Pelton  and  her  daughter  at  an  increase  in  price  of 
$2.50  per  acre  over  the  amount  agreed  to  be  paid  by 
Gleason.  Soon  after  Bailey  conveyed  the  land  to  de- 
fendant Coss,  therefore  Coss  and  Bailey  had  notice  of 
the  equities  of  the  plaintiff,  and  that  transaction  does 
not  affect  this  case.  The  bank  notified  Gleason  that 
a  return  of  the  deed  was  desired  by  Mrs.  Pelton  be- 
cause his  November,  1909,  payment  had  not  been  made. 
Plaintiff,  on  January  12,  1910,  deposited  in  the  bank 
for  Mrs.  Pelton,  $1,425.86,  the  balance  due  and  to  be- 
come due  upon  the  contract,  with  interest,  and  de- 
manded the  deed.  Mrs.  Pelton  then  demanded  the 
return  of  the  deed  by  the  bank,  and  instituted  an  action 
for  the  possession  thereof.  Sometime  between  the 
1st  and  10th  of  January,  1910,  W.  T.  York,  a  real 
estate  dealer  of  Medford,  as  he  testified,  desiring  to 
negotiate  a  sale  of  the  land,  went  to  Ashland,  where 
Mrs.  Pelton  resided,  to  see  her  in  regard  to  selling  the 
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same ;  that  she  informed  him  that  Mr.  Gray  had  pur- 
chased the  land;  that  there  was  a  payment  past  due; 
that  Gray  had  not  made  all  of  his  payments ;  that  she 
did  not  want  to  force  the  matter,  but  that  she  must 
have  her  money  soon.  York  stated  that  he  told  Gray 
of  the  conversation  the  same  evening.  This  evidence 
is  not  contradicted. 

Bevebsed  :  Decree  Bendeeed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  A.  E.  Reames. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  W.  E.  Crews  and  Mr.  H.  K.  Hanna,  Jr.,  with  an 
oral  argument  by  Mr.  Crews. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

1.  Plaintiff  maintains  that  the  stipulation  in  the  con- 
tract that  time  is  of  the  essence  thereof  was  waived 
by  the  parties,  and  that  he  is  entitled  to  the  deed. 
The  defendants  contend  the  reverse,  and  claim  a  for- 
feiture by  reason  of  the  non  payment  according  to  the 
express  terms  of  the  contract.  The  contract  is  with 
B.  C.  Gleason  and  his  heirs  or  assigns.  Gray  stands 
in  Gleason 's  shoes,  and  is  entitled  to  the  same  right 
as  to  the  land  that  Gleason  would  have  had  if  he  had 
not  conveyed  to  Gray ;  no  more,  no  less. 

2-5.  The  provisions  of  the  contract  in  regard  to  the 
making  of  payments  by  the  vendee  or  his  assigns  are 
very  explicit  and  positive,  to  the  effect  that,  if  he  failed 
to  make  such  payments  strictly  in  the  manner  and  at 
or  befdre  the  time  specified,  his  right  would  be  for- 
feited. Time  was  made  of  the  essence  of  the  contract. 
The  case  of  Maffet  v.  Oregon  <&  Cal.  R.  Co.,  46  Or.  443, 
at  page  454  (80  Pac.  489),  is  authority  that,  by  the 
adjudications,  both  at  law  and  in  equity,  the  effect  of 
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such  a  time  essence  stipulation,  terminating  tfie  con- 
tract upon  a  failure  to  comply  strictly  and  punctually 
with  its  conditions,  is  to  entail  a  forfeiture  by  sheer 
force  of  the  contract  itself  upon  the  mere  default  of 
the  purchaser  upon  his  failure  to  make  payments  at 
the  times  designated  as  he  obligated  himself  to  do, 
unless  the  vendor  waives  the  default  or  subsequent  for- 
feiture, which  he  has  a  right  to  do.  This  he  may  do 
by  express  agreement  to  that  effect,  or  by  unequivocal 
acts  or  demeanor  affording  reasonable  and  proper 
inducement  for  the  purchaser  in  reliance  thereon  to 
alter  his  course  as  to  strict  and  punctual  compliance, 
either  in  advance  of  or  after  the  prescribed  time.  The 
stipulation  that  time  shall  be  of  the  essence  of  the  con- 
tract is  made  solely  for  the  benefit  of  the  vendor.  The 
conduct  of  such  vendor  will  operate  as  a  waiver  when 
it  is  consistent  only  with  a  purpose  on  his  part  to 
regard  the  contract  as  still  subsisting :  Pomeroy,  Con- 
tracts, §394;  2  Warvell,  Vendors,  §819;  Boone  v. 
Templeman,  158  Cal.  290,  295  (110  Pac.  947,  139  Am. 
St.  Bep.  126);  SmUey  v.  Barker,  83  Fed.  684  (28 
C.  C.  A.  9).  After  a  vendor  waives  a  stipulation  that 
time  is  of  the  essence  of  the  contract,  such  stipulation 
cannot  be  insisted  upon  without  notice  and  opportunity 
of  compliance :  Graham  v.  Merchant,  43  Or.  294,  306  (72 
Pac.  1088).  While  a  waiver  of  a  default  in  one  pay- 
ment would  not  operate  as  a  waiver  of  a  subsequent 
failure,  the  court  should  consider  all  the  circumstances 
and  the  conduct  of  the  parties  in  their  dealings  and 
treatment  of  the  contract. 

6.  The  question  arises  in  this  case.  Did  Mrs.  Pelton 
and  the  other  grantors  waive  their  right  to  insist  on  a 
strict  compliance  with  the  terms  of  the  contract? 
From  the  beginning  the  parties  to  this  contract  appear 
to  have  treated  the  same  as  though  the  deed  was  simply 
held  for  Mrs.  Pelton  and  her  cograntors  as  security 
for  the  payment  of  the  balance  due  upon  the  purchase 
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price.  Her  own  testimony  as  to  the  letter  to  Mr. 
Gleason,  and  her  statement  to  Mr.  York,  the  real  estate 
dealer,  clearly  indicate  that  she  intended  to  be  lenient 
in  the  matter.  She  had  not,  therefore,  required  a 
strict  compliance  with  the  terms  of  the  contract  in 
making  either  of  the  prior  payments.  The  natural 
consequence  would  be  to  lull  Gleason  and  Gray,  his 
assignee,  into  a  sense  of  security,  and  cause  them  to 
believe  that  payments  upon  the  exact  date  named  in 
the  contract  would  not  be  required.  The  conduct  of 
Mrs.  Pelton  arid  the  other  vendors  was  consistent  only 
with  a  purpose  on  their  part  to  regard  the  contract 
as  still  subsisting  after  the  default  in  the  payment  due 
November  1,  1909.  Her  letter  to  Mr.  Gleason,  evi- 
dently written  a  short  time  before  November  25,  1909, 
indicated  that,  if  payment  were  then  made,  it  would  be 
accepted,  and,  if  not,  that  leniency  would  be  shown, 
clearly  treating  the  contract  as  being  then  in  force. 
The  contract  was  in  force  at  that  time,  or  else  Mrs. 
Pelton  had  no  right  to  ask  for  a  payment  to  be  made. 
They  failed  to  claim  their  right  of  forfeiture  promptly, 
and  for  more  than  one  year  and  two  months  after  the 
nonpayment  of  the  $90  due  on  the  second  payment,  and 
for  more  than  two  months  after  the  third  payment 
was  due.  By  such  contract  and  failure  the  time  clause 
in  the  contract  was  temporarily  waived  or  suspended, 
and  the  grantees  could  not  thereafter  suddenly  insist 
on  a  forfeiture.  But  they  must,  in  order  to  avail 
themselves  of  the  time  clause,  give  Gray,  the  vendee, 
a  reasonable,  definite  and  specific  notice  to  comply  with 
his  part  of  the  agreement  and  make  payment :  Graham 
V.  Merchant,  43  Or.  294  (72  Pac.  1088) ;  Sehlbrede  v. 
State  Land  Board,  46  Or.  615  (81  Pac.  702) ;  Maffet 
V.  Oregon  &  Col.  R.  Co.,  46  Or.  443  (80  Pac.  489).  In 
the  latter  case,  which  was  a  law  action,  where  a  stricter 
rule  is  applied  than  in  a  suit  in  equity,  Mr.  Justice 
WoLVBBTON,  speaking  for  the  court,  said:  **But  if  the 
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waiver  was  once  accomplished,  the  vendor  could  not 
again  assume  the  original  relations,  and  insist  upon 
a  forfeiture,  unless  upon  a  subsequent  default,  not 
within  the  purview  of  the  waiver,  without  giving  the 
purchasers  proper  notice  of  its  intention  so  to  do  and 
a  reasonable  time  in  which  to  comply  with  the  demand 
for  payment'* — citing  Watson  v.  White,  152  HI.  364 
(38  N.  E.  902)  ;Monson  v.  Bragdon,l59  111.  61. 

In  Miles  v.  Hemenway,  59  Or.  318,  339  (111  Pac.  696, 
117  Pac.  273),  this  court  held  that  the  right  to  declare 
a  forfeiture  had  been  waived,  and  that  the  vendor  could 
not  afterward  insist  upon  a  forfeiture  without  giving 
reasonable  notice  to  the  vendee,  and  making  a  new 
demand  for  the  payment  of  the  balance  due  on  the  pur- 
chase price.  Stevinson  v.  Joy,  164  Cal.  279  (128  Pac 
751),  was  a  case  where  land  was  sold  on  payments  of 
two  dollars  per  week.  The  contract  provided  that: 
**Time  and  punctuality  are  hereby  made  material  to 
and  of  the  essence  of  this  option.  •  •  No » waiver  of 
times  of  payments  for  continuance  of  option  shall  be 
valid  in  favor  of  the  first  party  unless  reduced  to  writ- 
ing and  subscribed  by  the  second  party  thereto. '*  No 
such  written  waiver  was  ever  made.  In  164  Cal.  285 
(128  Pac.  753,  754),  in  the  opinion,  the  court  said: 
**The  true  rule  is  firmly  established  and  recognized 
by  all  the  authorities.  Where  time  is  made  of  the  es- 
sence of  the  contract  for  the  payment  of  rent  or  other 
payments  of  money,  and  this  covenant  has  been  waived 
by  the  acceptance  of  the  rent  or  other  moneys  after 
they  are  due,  and  with  knowledge  of  the  facts,  such 
conduct  will  be  regarded  as  creating  'such  a  temporary 
suspension  of  the  right  of  forfeiture  as  could  only  be 
restored  by  giving  a  definite  and  specific  notice  of  an 
intention  to  enforce  it*  *':  See  Barnett  v.  Sussman,  116 
App.  Div.  (N.  Y.)  859  (102  N.  Y.  Supp.  287).  1  Sugden, 
Vendors,  page  417,  states  the  rule  quoted  in  Boone  v. 
Templemcm,  158  Cal.  290  (110  Pac.  947,  139  Am.  St 
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Rep.  126),  as  follows:  ** Although  time  be  made  of 
the  essence  of  the  contract,  yet  the  condition  may  be 
waived,  just  as  in  an  ordinary  case;  but,  if  the  pur- 
chase money  is  to  be  paid  by  installments,  each  breach 
in  nonpayment  is  a  new  breach  of  the  agreement,  and 
gives  to  the  seller  a  right  to  rescind  the  contract,  but 
that  right  should  be  asserted  the  moment  the  breach 
occurs.''  In  Monson  v.  Bragdon,  159  HI.  61,  66  (42 
N.  E.  383,  385),  upon  a  similar  state  of  facts,  the  court 
said:  ** While  •  •  not  necessarily  an  absolute  per- 
manent waiver,  yet  in  a  court  of  equity  there  was  at 
least  such  a  temporary  suspension  of  the  right  (of  for- 
feiture) as  could  only  be  restored  by  his  giving  a 
definite  and  specific  notice  of  an  intention  to  that 
effect.*' 

There  is  some  contrariety  of  opinion  as  to  when,  and 
tinder  what  conditions,  equity  will  relieve  against  a 
default  in  punctual  payment,  even  though  time  may 
seem  to  be  made  of  the  essence  of  the  contract:  1 
Pomeroy,  Eq.  Jur.  454.  The  parties  themselves  in  the 
case  at  bar  have  never  construed  the  terms  of  the  con- 
tract in  question  literally  in  their  dealings.  Mrs. 
Pelton  has  not  insisted  upon  payments  being  made 
punctually  at  the  times  specified  in  the  contract,  and 
a  court  of  equity  should  not  treat  the  matter  any  more 
harshly  than  she  did  prior  to  the  time  she  suddenly 
demanded  a  forfeiture.  Mrs.  Pelton  and  the  other 
vendors  wholly  failed  to  give  plaintifif  the  notice  re- 
quired. 

The  decree  of  the  lower  court  will  therefore  be  re- 
versed, and  one  entered  here  in  accordance  with  the 
prayer  of  the  complaint. 

Bevebsed:  Decbee  Bendebed. 

Mb.  Chief  Jtjsttcb  McBbidb,  Me.  Justice  Eakin  and 
Mb.  Justice  McNaby  concur. 
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On  Motion  to  Affirm,  decided  October  21,  1918. 

SCHMIDT  V.  BEATIE. 

(135  Pac.  875.) 

Appeal  and  Error— Transcript  of  Becord— Effect  of  Failnre  to  File. 
Under  Section  554,  L.  O.  L.,  as  amended  by  Laws  of  1913,  page 
618,  which  provides .  that  an  appellant  shall  file  a  transcript  within 
30  days  from  the  time  that  an  appeal  is  perfected,  otherwise  the 
appeal  9hall  be  deemed  abandoned,  the  filing  of  the  transcript  within 
the  time  allowed  ie  necessary  to  give  jurisdiction  of  the  appeal,  and, 
if  it  is  not  filed,  the  appeal  must  be  dismissed. 

From  Clackamas :  James  A.  Eakin,  Judge. 

En  Banc.  This  is  a  suit  by  A.  H.  Schmidt  and  Lizzie 
Koch  against  R.  B.  Beatie,  Wm.  H.  Mattoon  and 
N.  Blair,  constituting  the  County  Court  of  Clackamas 
County,  Oregon,  and  F.  M.  Townsend,  road  supervisor 
of  Road  District  No.  50,  of  Clackamas  County,  Oregon. 
From  a  decree  for  the  defendants,  the  plaintiffs  ap- 
peal. Respondents  file  motion  to  afBrm  the  decree 
rendered  by  the  lower  court. 

Appeal  Dismissed. 

Mr.  Joseph  E.  Hedges,  for  the  motion. 

Cross  &  Hammond,  contra. 

Opinion  by  Mb.  Chief  Justice  McBridb. 

The  plaintiffs  brought  suit  to  enjoin  defendants 
from  opening  or  causing  to  be  opened  an  alleged 
county  road  in  Clackamas  County.  A  decree  being 
rendered  against  them  in  the  Circuit  Court,  plaintiffs 
served  and  filed  a  notice  of  appeal,  and  on  June  6, 1913, 
filed  an  undertaking  on  appeal,  to  which  no  exception 
was  taken  by  defendant.  By  the  provisions  of  Section 
550,  subdivision  4,  L.  0.  L.,  as  amended  by  Chapter 
319,  Laws  of  1913,  the  appeal  became  perfected  June 
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11, 1913.  Section  554,  L.  0.  L.,  as  amended  by  Chapter 
320,  Laws  of  1913,  provides,  among  other  matters: 
'*XJpon  the  appeal  being  perfected  the  appellant  shall, 
within  30  days  thereafter,  file  with  the  clerk  of  the 
appellate  court  a  transcript,**  etc.  Subdivision  2  of 
the  same  section  provides  as  follows:  *'If  the  tran- 
script or  abstract  is  not  filed  with  the  clerk  of  the 
appellate  court  within  the  time  provided,  the  appeal 
shall  be  deemed  abandoned,  and  the  effect  thereof  ter- 
minated, but  the  trial  court  or  the  judge  thereof,  or 
the  Supreme  Court  or  a  justice  thereof,  may,  upon 
such  terms  as  may  be  just,  by  order  enlarge  the  time 
for  filing  the  same ;  but  such  order  shall  be  made  within 
the  time  allowed  to  file  transcript,  and  shall  not  extend 
it  beyond  the  term  of  the  appellate  court  next  follow- 
ing the  appeal.**  No  transcript  was  filed  with  the 
clerk  of  this  court  until  July  26,  1913,  long  after  the 
30  days  had  expired,  and  no  extension  of  time  in  which 
to  file  the  same  appears  in  the  record. 

The  filing  of  a  transcript  within  the  time  allowed 
by  law  is  necessary  to  give  this  court  jurisdiction,  and 
the  appeal  is  therefore  dismissed. 

Appeal  Dismissed. 


Argued   October  14,  decided  October  21,  1913. 

KIMBALL  V.  LOWER  COLUMBIA.  FIRE  ASSN. 

(135  Pac.  877.) 

Appeal  and  Error— PresumptlMifl  in  Support  of  Judgmentt 

1.  Where,  in  a  suit  to  enforce  an  insurance  contract,  it  appeared 
that  the  contract  and  the  insurer's  by-laws  were  made  exhibits  to 
the  complaint  and  a  part  thereof,  but  they  were  omitted  from  the 
abstract  and  transcript,  it  would  be  presumed  on  defendant's  appeal 
that  they  supported  the  allegations  of  the  complaint. 

A880ciatian»— ActionB — ^Parties. 

2.  In  the  absence  of  an  enabling  statute,  a  voluntary  associa- 
tion has  no  legal  existence  and  cannot  be  sued  by  its  association 
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name^  and  suits  must  be  brought  against  the  persons  composing  it 
individually. 

[As  to  suits  by  or  against  unincorporated  associations,  see  note 
in  59  Am.  Dec.  711.  As  to  the  jurisdiction  of  equity  over  unin- 
corporated associations,  see  note  in  68  Am.  St  Bep.  866.] 

Inanrance — ^Actloiui  on  Policies — ^Fozm  of  Bamedy. 

3.  Under  a  policy  issued  by  a  voluntary  insurance  association 
which  provided  that,  in  case  of  loss,  it  would,  through  the  agency 
of  its  board  of  directors,  levy  an  assessment  for  the  purpose  of  pay- 
ing such  loss,  a  suit  in  equity  could  be  maintained  to  compel  the 
officers  of  the  association  to  levy  such  assessment  for  the  purpose 
of  paying  a  loss  duly  proved  and  adjusted. 

Insurance — Actions  Against — Parties. 

4.  In  a  suit  against  the  officers  of  a  Toluntary  ineuranee  aasoeia- 
tion  to  eonvpel  them  to  levy  an  assessment  for  the  purpose  of  paying 
a  loss,  as  provided  by  the  insurance  contract,  the  members  of  the 
association  were  not  necessiary  parties,  it  not  appearing  that  they 
refused  or  objected  to  the  paying  of  the  claim. 

Insurance— Actions— Extent  of  Belief. 

5.  In  a  suit  against  the  officers  of  a  voluntary  insurance  associa- 
tion to  compel  them  to  levy  an  assessment  for  the  purpose  of  paying 
a  loss,  as  provided  by  the  contract,  in  which  the  association  by  name 
was  made  a  defendant,  a  judgment  against  it  for  the  amount  due 
could  not  be  rendered,  the  association  not  being  properly  in  court. 

From  Marion :  William  Galloway,  Judge. 

Department  2.  Statement  by  Mb.  Chief  Justice 
McBbide. 

This  is  a  suit  by  E.  M.  Kimball  against  the  Lower 
Columbia  Fire  Relief  Association  of  Oregon,  C.  F. 
Tigard,  A.  F.  Miller,  Jacob  Vorhees,  I.  M.  Simpson, 
J.  L.  Kruse  and  Charles  L.  Shaw  to  compel  specific 
performance  of  a  contract  of  insurance. 

The  lower  Columbia  Fire  Relief  Association  is  a 
voluntary  co-operative  mutual  benefit  association, 
organized  for  the  purpose  and  engaged  in  the  business 
of  insuring  the  property  of  its  members  against  loss 
or  damage  by  fire,  and  the  other  defendants  are  its 
officers  and  directors,  having  charge  of  its  business 
and  full  authority  to  act  for  it  On  the  15th  of  Sep- 
tember, 1909,  the  association  issued  to  plaintiff,  who 
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is  a  member  of  said  association,  a  contract  of  insur- 
ance, signed  by  the  president  and  secretary  of  the 
association,  whereby,  in  consideration  of  the  sum  of 
$15  and  of  the  promise  of  plaintiff  to  pay  his  ratable 
proportion  of  all  assessments  made  for  loss  or  dam- 
age by  fire  or  lightning,  the  association  agreed  to  in- 
sure his  flouring-mill  against  loss  or  damage  by  fire 
to  the  extent  of  $2,000  for  a  period  of  two  years,  and 
also  a^eed  that  in  case  of  such  injury  it  would, 
through  the  agency  of  the  board  of  directors,  levy  an 
assessment  as  provided  by  its  constitution  and  by-laws 
for  the  purpose  of  paying  such  loss.  The  insured 
property  was  totally  destroyed  by  fire  on  April  21, 
1911,  causing  plaintiff  a  loss  of  $5,370,  which  was  duly 
proved  and  adjusted  as  required  by  the  certificate  of 
insurance.  Thereupon,  as  plaintiff  had  complied  with 
all  the  conditions  of  his  policy,  he  demanded  that  the 
officers  of  the  association  proceed  to  levy  and  collect 
from  the  members  of  the  association  the  assessment 
necessary  to  pay  his  loss,  as  required  by  the  by-laws 
of  the  association  and  by  the  said  contract  of  insur- 
ance, which  plaintiff  avers  they  neglect  and  refuse  to 
do.  Plaintiff  also  alleges  that  the  association  has  no 
reserve  fund  nor  any  other  means  of  paying  said  loss 
except  by  such  assessments,  and  that  he  has  no  plain, 
speedy  and  adequate  remedy  at  law.  There  was  a 
prayer  for  judgment  against  the  association  for  $2,000, 
with  interest  from  June  21, 1911,  and  that  the  directors 
be  required  to  specifically  perform  their  contract  by 
levying  an  assessment  sufficient  to  pay  the  said  sum 
and  for  further  equitable  relief. 

The  defendants  appear  generally  and  demur  to  the 
complaint:  (1)  Because  there  is  a  defect  of  parties 
defendant;  and  (2)  because  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  suit.  The 
demurrer  was  overruled,  and,  the  defendant  electing 
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not  to  plead  further,  the  plaintiff  had  a  decree  as 
prayed  for.  Defendant  appeals.  Other  facts  appear 
in  the  opinion.  Modified  :  Degree  Bendebed. 

For  appellants  there  was  a  brief  and  an  oral  arga- 
ment  by  Mr.  George  P.  Lent. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  William  H.  Trindle. 

Opinion  by  Mb.  Chief  Justice  McBridb. 

1.  It  appears  from  the  transcript  that  the  insurance 
contract  in  question  and  the  by-laws  were  made  ex- 
hibits to  the  complaint  and  a  part  thereof.  They  are 
omitted  from  the  abstract  and  transcript,  and  for  the 
purposes  of  this  case  we  will  assume  that  they  support 
the  rather  indefinite  allegations  of  the  complaint. 

2.  In  the  absence  of  an  enabling  statute,  a  voluntary 
association  cannot  be  sued  by  its  association  name. 
It  has  no  legal  existence,  and  the  persons  composing 
it  must  be  joined  individually :  St.  Paul  Typothetae  v. 
St.  Paul  Bookbinders'  Union,  94  Minn.  351  (102  N.  W. 
725,  3  Ann.  Gas.  695) ;  Davison  v.  H olden,  55  Conn.  103 
(10  Atl.  515,  3  Am.  St.  Eep.  40) ;  Robinson  v.  Robinson, 
10  Me.  240. 

3.  4.  This  is  not  a  suit  or  action  to  recover  money 
but  to  compel  the  officers  of  the  association  to  do  an  act 
which  their  contract  required  them  to  do,  namely,  to 
levy  an  assessment  for  the  purpose  of  collecting  money 
to  pay  this  loss  and  to  apply  the  money  thus  collected 
to  that  purpose.  There  is  nothing  to  indicate  that 
the  members  of  the  association  refuse  to  or  object  to 
paying  this  claim.  If,  as  alleged  in  the  complaint  and 
admitted  by  the  demurrer,  it  is  a  legitimate  loss,  it  is 
inconceivable  that  any  honest  member  would  object  to 
paying  the  assessment.    As  appears  from  the  com- 
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plaint,  there  is  no  obstacle  to  such  payment  beyond 
the  mere  arbitrary  refusal  of  the  officers  to  make  the 
levy.  Under  such  circumstances  it  would  seem  that 
equity  is  an  appropriate 'remedy  to  compel  the  officers 
to  perform  their  duty.  If,  as  contended  by  counsel, 
every  one  of  the  1,200  members  must  be  made  parties 
before  a  person  who  has  complied  with  the  terms  of  his 
policy  and  paid  his  premiums  can  collect  for  an  honest 
loss,  then  the  whole  scheme  would  be  a  delusion,  but 
happily  such  is  not  the  case.  There  is  too  much  of  this 
attempting  to  evade  the  payment  of  insurance  upon 
mere  technical  grounds,  and  such  evasions  should  re- 
ceive small  consideration  from  the  courts. 

5.  The  court  exceeded  its  authority  in  rendering  a 
money  decree  against  the  association  itself.  It  should 
have  found  that  there  was  due  upon  the  policy  the  sum 
of  $2,000  and  directed  the  defendant  officials  to  pro- 
ceed immediately  to  levy  an  assessment  as  provided 
by  the  contract  and  by-laws  of  the  association  and  to 
collect  the  same,  and  that  the  moneys  so  collected  be 
applied  to  that  purpose. 

A  decree  will  be  entered  in  accordance  with  this 
opinion,  and  the  plaintiff  will  recover  his  costs  in  this 
court  as  well  as  in  the  court  below.  As  the  association 
is  not  in  court,  no  decree  will  be  entered  as  to  it. 

Modified:  Degree  Rendered. 

Mr.  Justice  Bean,  Mr.  Justice  Eakin  and  Mr.  Jus- 
tice McNary  concur. 
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Argued  October  10,  decided  October  21,  1913. 

BUNCH  V.  THOMBLISON. 

(135  Pac.  879.) 

Mortgages — Sale — Correction  of  Errors— Notice. 

Where  the  description  in  a  decree  for  foreclosure,  the  notice  of 
sale,  and  other  subsequent  proceedings,  omitted  a  portion  of  the  land 
which  was  correctly  described  in  the  mortgage  and  the  complaint, 
the  court,  even  if  it  could  correct  by  a  decree  nunc  pro  tune  the  error 
in  the  decree,  could  not,  by  such  an  order,  correct  the  notice  of  sale, 
since  the  portion  of  the  land  omitted  therefrom  was  never,  in  fact, 
advertised  under  subdivision  2,  Section  237,  L.  O.  L.,  providing  that 
lAie  notice  of  sale  shall  particularly  describe  the  property. 

[As  to  causes  and  proceedings  for  the  reformation  of  instru- 
ments, see  note  in  65  Am.  St.  Rep.  481.  As  to  reformation  on 
the  ground  of  mistake,  see  note  in  117  Am.  St.  Bep.  227.] 

From  Josephine :  Fbank  M.  Calkins^  Judge. 

Department  1.  Statement  by  Mr.  Chief  Justicb 
McBridb. 

This  is  an  action  in  ejectment  by  Ada  Erb  Bunch 
against  George  B.  Thomblison,  Artie  Thomblison  and 
Mary  Ellen  Leonard,  to  recover  possession  of  a  cer- 
tain 40-acre  tract  of  land,  situated  in  Josephine 
County.  The  plaintiff  obtained  a  verdict  and  judg- 
ment, and  defendants  appeal. 

The  facts  appearing  on  the  record  are  as  follows: 
On  April  2,  1892,  J.  D.  Glidden  and  Ellenor,  his  wife, 
being  the  owners  of  the  west  half  of  the  southeast 
quarter  and  the  southwest  quarter  of  the  northeast 
quarter  of  section  28,  township  39  south,  range  7 
west,  Willamette  meridian,  mortgaged  the  same  to 
William  Dailey  to  secure  the  payment  of  the  sum  of 
$383.85,  with  interest  at  10  per  cent  per  annum. 
On  September  4,  1895,  Dailey  brought  suit  to  fore- 
close the  mortgage.  The  complaint  correctly  de- 
scribed the  land  mortgaged,  but  in  the  decree  which 
was  subsequently  rendered  the  land  was  erroneously 
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described  as  the  west  half  of  the  southeast  quarter 
and  the  southeast  quarter  of  the  northeast  quarter 
of  said  section  28,  including  40  acres  not  owned  by 
the  mortgagors  and  omitting  the  southwest  quarter 
of  the  northeast  quarter  which  was  described  in  the 
mortgage;  the  error  being  probably  caused  by  the 
clerk  writing  the  word  ** southeast*'  instead  of  the 
word  ** southwest.*'  Execution  and  order  of  sale  was 
issued  containing  the  same  erroneous  description, 
and  the  land  was  sold  and  bid  in  by  Dailey  for  the 
full  amount  of  his  decree  and  costs.  The  sheriff  issued 
a  deed  to  Dailey  containing  the  said  erroneous  de- 
scription and  reciting  a  confirmation  of  the  sale,  but 
no  order  of  confirmation  appears  on  the  record. 
Dailey  died,  and  the  property  passed  by  inheritance 
to  his  son  Edward  Dailey,  and  subsequently  passed  by 
a  series  of  conveyances  to  plain tiflE,  all  of  which  con- 
tained the  same  erroneous  description  found  in  the 
original  decree.  On  September  28,  1896,  the  Gliddena 
conveyed  the  southwest  quarter  of  the  northeast  quar- 
ter of  section  28  to  defendant  Mary  Ellen  Leonard  by 
a  quitclaim  deed,  which  was  not  recorded  until  July, 
1910,  27  days  after  the  attempted  correction  of  the 
decree  hereinafter  mentioned.  On  June  16,  1910,  a 
motion  was  filed  in  the  original  foreclosure  proceed- 
ing by  Edward  Dailey  as  successor  to  William  Dailey, 
deceased,  asking  that  the  decree  be  corrected  so  as  to 
describe  the  lands  in  controversy  in  accordance  with 
the  mortgage  and  complaint.  The  motion  was 
ex  parte,  as  Mrs.  Glidden  was  dead  and  as  Glidden's 
whereabouts  were  unknown;  and,  the  deed  to  the  de- 
fendant Mrs.  Bunch  not  being  of  record,  its  existence 
was  unknown  to  plaintiff.  On  June  21, 1910,  the  court 
made  an  order  correcting  the  decree  as  prayed  in  the 
motion,  and  appointed  Joseph  Hiatt,  the  sheriff  who 
executed  the  original  sheriff's  deed,  but  who  was  at 
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the  time  of  the  motion  out  of  office,  to  execute  the  cor- 
rected conveyance,  and  thereafter  Dailey  and  his  gran- 
tees executed  corrected  conveyances  making  a  complete 
chain  of  corrected  deeds  down  to  plaintiff.  Plaintiff 
then  brought  ejectment  against  Mary  Ellen  Leonard 
and  the  Thomblisons,  who  claimed  to  be  her  tenants,  to 
recover  the  land,  with  the  result  before  stated. 

Reversed. 

For  appellants  there  was  a  brief,  with  oral  argu- 
ments by  Mr.  H.  D.  Norton  and  Mr.  Arthur  C. 
Emmons. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  William  C.  Hale. 

Opinion  by  Mb.  Chief  Justice  McBridb. 

For  the  purposes  of  this  case  many  of  the  conten- 
tions in  the  able  brief  of  counsel  for  respondent  may 
be  admitted.  But  conceding  without  deciding  that  the 
court  had  power  to  correct  the  decree  to  conform  to 
the  original  complaint  and  mortgage,  and  that  it  could 
do  so  under  the  circumstances  without  notice  to  the 
defendant  Leonard,  there  remained  other  matters 
which  it  could  not  correct  nunc  pro  tunc.  The  fact 
remains  that  the  land  in  dispute  was  never  advertised 
for  sale,  and  therefore  was  never  in  fact  sold.  Sub- 
division 2,  Section  237,  L.  0.  L.,  requires  that  the 
notice  of  sale  shall  ** particularly  describe'*  the  prop- 
erty to  be  sold.  It  is  admitted  that  the  notice  of  sale 
in  this  case  contained  no  description  of  the  property 
in  dispute,  but  described  another  and  different  sub- 
division. It  was  not  in  the  power  of  the  court  by  a 
nunc  pro  tunc  order,  or  otherwise,  to  dispense  with  a 
proper  notice  of  sale  of  the  property. 
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For  this  reason  the  judgment  of  the  Circuit  Court  is 
reversed,  and  the  cause  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion.        Reversed. 

Mr.  Justicsb  Moore^  Mr.  Justice  Burnett  and  Mr, 
JusTicB  Ramsey  concur. 


Argned  October  13,  decided  October  21,  1913. 

INGRAM  v.  BASYE.* 

(135  Pae.  883.) 

Work  and  Labor— Bendition  of  Servlcea— Promise  to  Pay— Impllod 

Contract. 
1.  Where  the  person  who  has  rendered  and  the  person  who  has 
received  services  are  not  related  by  blood  or  marriage,  a  promise  to 
pay  will  be  implied,  which,  however,  will  be  negatived  if  it  appears 
that  at  the  tim«  the  aervices  were  rendered  there  existed  between 
them  a  famdlj  relationship  the  incidents  of  which  are  eseentially 
similar  to  those  ordinarily  associated  with  such  relationship  when  it 
exists  between  kinsfolk. 

Work  and  Labor— Servlr—    Tinpllod  Promiso  to  Pay— Persona  in  Loco 
Parentis. 

8.  Where  defendants  stood  in  loco  parentis  to  plaintiff  and  received 
her  services  for  many  years  but  failed  to  discharge  their  duties  in 
that  respect,  resulting  in  mistreatment,  neglect,  and  abuse  of  plain- 
tiff, and  failed  to  give  her  educational  advantages  according  to  their 
station  in  life,  the  family  relation  was  no  defense  to  an  action  on 
an  implied  contract  to  pay  plaintiff  for  her  services. 

Work  and  Labor— Services— ImpUed  Contract— Family  Belation— Per- 
formance of  IXities— Question  for  Jury. 
3.  Where  defendants  stood  in  loco  parentis  to  plaintiff  and  claimed 
that  their  situation  as  such  was  a  defense  to  an  action  for  plaintiff's 
services,  whether  they  performed  their  duties  to  plaintiff  or  failed 
to  do  so  and  abused  and  neglected  her  so  as  to  entitle  her  to  recover 
for  her  services  to  them  held  for  the  jury. 

•The  authorities  on  the  implication  of  agreement  to  pay  for  ser- 
vices rendered  by  relative  or  member  of  household  arc  discussed  in 
an  extensive  note  in  11  L.  B.  A.  (N.  S.)  873;  and  as  to  implied  con- 
tract to  pay  for  services  to  relative  not  living  as  part  of  same  family, 
see  note  in  1  L.  R.  A.  (N.  S.)  819;  and  for  the  right  of  a  child  who 
supports  parent  at  request  of  other  children  to  recover  therefor  from 
the  latter,  see  note  in  27  L.  B.  A.  (N.  S.)  683.  BEPoaTER. 

67  Or.— 17 
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From  Polk :  Pebcy  R.  Kelly,  Judge. 

Department  2.     Statement  by  Mr.  Justice  McNaby. 

This  is  an  action  by  Elizabeth  Ingram  against  Alex- 
ander Basye  and  Louisa  Basye  to  recover  judgment 
in  the  sum  of  $3,000  for  the  rendition  of  personal  ser- 
vices. Following  the  statement  that  plaintiff  is  of  the 
age  of  36  years  and  that  defendants  are  husband  and 
wife,  the  complaint  reads  that  from  the  time  of  in- 
fancy until  the  1st  of  July,  1910,  plaintiff  has  resided 
with  defendants  and  has  since  attaining  the  age  of  14 
years  rendered  services  for  defendants  as  a  domestic 
and  in  the  capacity  of  a  farm  laborer,  receiving  naught 
therefor,  save  scant  clothing,  board  and  lodging; 
that  defendants  subjected  plaintiff  to  lead  a  life  of 
illiteracy  and  unremitting  toil  and  hardships,  com- 
pelling her  to  render  services  of  the  most  menial  kind 
and  laborious  description  and  to  a  life  of  slavery  until 
certain  persons,  actuated  by  motives  of  humanity, 
instituted  appropriate  proceedings  to  release  plaintiff 
from  bondage.  In  conclusion  is  the  allegation  that  the 
reasonable  value  of  the  services  rendered  during  the 
period  of  22  years  anterior  to  the  1st  day  of  July, 
1910,  is  $3,000. 

Defendants  in  their  answer  deny  the  material  por- 
tions of  the  complaint  and  declare  as  a  separate  de- 
fense that  since  plaintiff  was  of  the  age  of  two  years 
she  has  resided  with  defendants  as  their  daughter  and 
as  a  member  of  their  family,  being  treated  and  re- 
ceived as  such;  that  when  defendants  received  plain- 
tiff into  their  home  her  father  was  dead  and  her  mother 
was  a  pauper  unable  to  support  and  care  for  plaintiff. 
Continuing  defendants  assert  that  they  caused  plain- 
tiff to  attend  the  public  schools  regularly  from  the  time 
of  schooling  age  until  the  age  of  18  years;  that  dur- 
ing the  time  plaintiff  resided  with  defendants  they 
treated  plaintiff  with  kindness  and  consideration,  re- 
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quiring  the  performance  of  such  services  as  are  usu- 
ally done  by  a  daughter  whose  parents  are  farmers; 
that  plaintiff  appeared  satisfied  with  her  lot  until 
about  July  1,  1910,  when  certain  enemies  of  defend- 
ants caused  plaintiff  forcibly  to  be  taken  from  the 
home  of  defendants;  that  plaintiff  from  childhood 
suffered  from  a  defective  mind,  being  more  of  a  burden 
than  of  a  benefit  to  defendants;  and  that  the  cost  of 
maintaining  and  educating  plaintiff  far  exceeded  the 
value  of  her  services. 

In  her  rejoinder,  plaintiff  declared  the  hardships 
which  she  endured  and  the  ill  treatment  she  received 
while  residing  with  defendants  rendered  her  dull  and 
to  a  degree  mentally  weak,  and  that,  while  in  the  tender 
years  of  life,  defendant  Alex.  Basye  criminally  as- 
saulted plaintiff  and  continued  such  conduct  there- 
after until  her  removal  from  defendants'  custody  by 
citizens  acting  in  plaintiff's  behalf. 

At  the  conclusion  of  the  testimony  offered  by  plain- 
tiff in  proof  of  her  demand,  the  trial  court,  in  response 
to  a  motion  of  defendants'  counsel,  directed  the  jury 
to  return  a  verdict  for  the  defendants  on  the  ground 
that  plaintiff  had  failed  to  prove  an  express  contract 
for  services  rendered  or  a  condition  from  which  a  con- 
tract by  implication  might  arise.  Rbvbbsbd. 

For  appellant  there  was  a  brief  over  the  name  of 
Carson  (6  Brown^  with  an  oral  argument  by  Mr. 
Thomas  Brown. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  John  Bayne,  Mr.  Lott  D.  Brown  and  Mr.  B.  F. 
Swope,  with  an  oral  argument  by  Mr.  Bayne. 

Mb.  Justicb  McNaby  delivered  the  opinion  of  the 
court. 

From  the  record  we  gather  that  plaintiff  entered 
the  home  of  defendants  during  the  infantile  period  of 
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her  life  and  there  remained  until  th§  arrival  of  her 
tTiirty-sixth  year;  that  no  blood  nor  marriage  relation 
existed  between  the  parties,  plaintiff  and  defendants, 
outside  the  reservation  that  plaintiff  is  a  second  cousin 
of  defendant  Louisa  Basye;  that  no  express  contract 
for  compensation  was  ever  made  on  the  one  side  for 
wages  or  on  the  other  side  for  support;  that  plaintiff's 
claim  for  pay  rests  upon  an  implied  contract. 

1.  A  contract  to  pay  is  presumed  from  the  accept- 
ance of  beneficial  labor,  unless  the  relationship  of  the 
parties  is  such  as  to  forbid  the  presumption.  Indeed, 
the  law  is  well  settled  that,  where  the  person  who  ren- 
dered and  the  person  who  received  the  services  were 
not  related  either  by  blood  or  marriage,  the  implica- 
tion of  a  promise  to  pay  compensation  will,  as  a  gen- 
eral rule,  be  negatived,  if  it  appears  that  at  the  time 
the  services  were  rendered  there  existed  between  them 
a  family  relationship,  the  incidents  of  which  are  essen- 
tially similar  to  those  which  are  ordinarily  associated 
with  such  relationship  when  it  exists  between  kinsfolk: 
Wilkes  V.  Cornelius,  21  Or.  348  (28  Pac.  135) ;  Bennett 
V.  Stephens,  8  Or.  444;  Fitzpatrick  v.  Dooley,  112  Mo. 
App.  165  (86  S.  W.  719) ;  Williams  v.  Hutchinson,  3 
N.  Y.  312  (53  Am.  Dec.  301). 

To  differentiate  the  law  as  applied  to  relatives  and 
the  rule  as  affecthig  strangers  living  together  as  a 
family  is  to  observe  that  no  agreement  for  compensa- 
tion will  be  implied  as  between  relatives,  and  a  contract 
alleged  to  exist  must  be  aflSrmatively  shown,  while  with 
respect  to  strangers  a  contract  for  compensation  will 
be  implied  unless  a  contrary  situation  is  exhibited ,  the 
burden  thereof  being  on  the  beneficiary  of  the  services. 

The  Supreme  Court  of  Georgia  in  the  thoroughly 
considered  case  of  Howard  v.  Randolph,  134  Ga.  691 
(68  S.  E.  586,  20  Ann.  Gas.  392,  29  L.  E.  A.  (N.  S.) 
294),  speaking  through  Evans,  P.  J.,  said: 
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*'TVliere  a  person  voluntarily  assumes  the  relation 
of  a  parent  to  a  child,  whom  he  is  under  no  obligation 
to  support,  and  faithfully  discharges  the  duties  of  that 
relation  by  receiving  such  child  into  his  family  and 
educating  and  supporting  him  on  the  same  footing  as 
if  the  child  were  his  own,  in  the  absence  of  an  express 
agreement  the  child  cannot  maintain  an  action  against 
such  person  for  services  rendered  while  a  minor, 
although  the  value  of  such  services  may  exceed  the  ex- 
penses of  such  education  and  support.  Under  such 
circumstances  a  promise  to  pay  wages  will  not  be  im- 
plied: Williams  v.  Hutchinson,  3  N.  Y.  312  (53  Am. 
Dec.  301) ;  Tyler  v.  Burrington,  39  Wis.  376.  As  was 
said  in  Schrimpf  v.  Settegast,  36  Tex.  296,  'the  weighf 
of  authority  has  established  a  doctrine  that  would 
hold  a  person  who  had,  through  motives  of  kindness 
or  charity,  received  an  orphan  child  into  his  family, 
whether  it  be  a  stepchild  or  an  entire  stranger,  and 
treated  it  as  a  member  of  his  family,  as  standing  in 
loco  parentis,  so  long  as  such  child  should  see  fit  to 
remain  in  such  family,  or  so  long  as  it  should  be  per- 
mitted to  thus  remain ;  and,  while  that  relation  should 
exist,  the  party  who  stood  in  loco  parentis  would  be 
bound  for  the  maintenance,  care,  and  education  of  such 
child  and  would  be  entitled  to  his  reasonable  services 
without  being  liable  to  pay  for  the  same,  only  in  the 
way  of  support,  unless  there  had  been  an  express 
promise  to  that  effect/' 

2.  Evidently,  in  directing  the  jury  to  return  a  ver- 
dict for  defendants,  the  trial  court  assumed  that  plain- 
tiff's offering  indubitably  showed  that  a  parental  or 
family  relationship  existed  between  plaintiff  and  de- 
fendants during  the  time  the  services  were  being  per- 
formed. That  is  the  important  question,  as  the 
relation  in  which  the  parties  litigant  occupied  each 
to  the  other  bears  directly  on  the  question  of  liability. 
If  defendants  during  the  time  the  services  were  ren- 
dered stood  in  loco  parentis  to  plaintiff  and  discharged 
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their  duties  in  that  respect  faithfully  and  in  a  man- 
ner that  bespoke  parental  concern,  no  obligation  upon 
their  part  to  award  compensation  for  services  ren- 
dered by  plaintiff  would  attach;  but  if  defendants 
failed  faithfully  to  discharge  the  duties  they  assumed, 
resulting  in  mistreatment,  abuse  or  neglect  of  plain- 
tiflF,  or  failed  to  give  plaintiff  such  an  education  and 
advantages  as  their  position  in  life  would  permit,  then 
that  relationship  which  the  law  fosters  and  society  en- 
courages would  not  exist  and  defendants*  liability 
would  be  obvious. 

3.  We  wish  to  be  understood  as  saying  that  reason 
and  good  morals  recognize  a  vast  difference  between 
parental  affection,  care  and  duty  owing  by  foster 
parents  to  those  who  by  misfortune  are  surrendered 
to  their  keeping  and  the  omission  thereof,  which  gives 
rise  to  neglect,  servitude  and  bondage.  In  the  first 
instance,  no  implied  contract  springs  from  services 
rendered  or  duty  performed,  while  in  the  other  case 
such  a  contract  is  a  natural  offspring.  Bearing  in 
mind  this  distinction,  is  there  any  testimony  condu- 
cing to  show  that  the  parental  relationship  did  not 
exist!  A  glance  at  the  evidence  will  reveal  the  true 
situation. 

Plaintiff  testified  in  substance  that  she  was  treated 
cruelly  by  defendants,  neglected  and  abused,  receiving 
but  meager  education ;  that  she  was  thinly  and  roughly 
clothed  and  compelled  to  sleep  upon  the  floor  and  was 
not  permitted  tp  eat  at  the  same  table  with  defend- 
ants; that  the  time  of  her  day's  work  was  measured 
only  by  the  working  hours  of  the  day;  that  she  per- 
formed housework  as  well  as  the  rough  work  upon  the 
farm,  such  as  plowing,  harrowing  and  harvesting, 
doing  chores  and  tending  to  the  stock.  Regarding  the 
ill  treatment  accorded  her,  plaintiff  said:  *'Yes,  he 
[Alex.  Basye]  has  whipped  me.    He  has  kicked  me 
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clear  across  the  house  until  I  have  fell.  He  has  fol- 
lowed me  in  the  woodshed  and  beat  me  with  a  board ; 
tried  to  make  me  take  some  things  back.  I  have  never 
done  it.^' 

A  member  of  the  defendants*  household  by  adoption, 
Alice  Plummer,  testified  that  plaintiff  would  get  up  and 
prepare  breakfast  and  call  the  folks,  then  repair  to 
the  bam,  milk  the  cows,  feed  the  stock,  and  otherwise 
perform  the  work  of  a  farm  hand.  As  to  the  treat- 
ment of  plaintiff  received  at  the  hands  of  the  defend- 
ants, the  witness  testified  that  defendants  were  mean 
to  plaintiff;  that  they  would  scold  and  ''jaw**  her, 
causing  her  to  cry ;  that  defendant  Alex.  Basye  would 
slap  plaintiff  and  whip  her  with  a  horsewhip  and 
board.  The  witness  also  corroborated  plaintiff's  tes- 
timony with  respect  to  the  charges  of  cruelty. 

A  number  of  reputable  witnesses,  neighbors  of  de- 
fendants, living  near  the  city  of  Corvallis,  gave  expres- 
sion to  the  following  state  of  facts:  That  they  ob- 
served plaintiff  doing  menial  work  on  defendants* 
farm  for  a  number  of  years,  such  as  milking  cows, 
working  in  the  harvest  field,  shocking  grain,  plowing, 
harrowing,  threshing  and  doing  general  farmwork; 
that  she  wore  rough,  coarse  clothing  and  heavy  shoes. 

From  this  recital  of  the  testimony,  we  do  not  think 
the  lower  court  could  say  as  a  matter  of  law  that  the 
testimony  showed  conclusively  the  family  relation  did 
exist  in  its  true  sense  between  plaintiff  and  'defend- 
ants ,  the  obligation  to  prove  that  condition  being  upon 
defendants,  unless  no  other  deduction  could  be  made 
from  plaintiff's  case. 

Error  is  found  in  withholding  the  case  from  the  jury 
and  granting  defendants*  motion  for  a  directed  ver- 
dict. Reversed. 

Mb.  Chiep  Justice  McBridb,  Mb.  Justice  Bean  and 
Mb.  Justice  Eakin  concur. 
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BOANE  V.  UNION  PAG.  LIFE  INS.  CO. 

(135  Pac.  892.) 

Oompromlse  and  Settlement — ^Validity. 

1.  A  compromiee  and  settlement  of  a  claim  asserted  on  reasonable 
grounds  and  in  good  faith,  which  the  parties,  having  equal  knowledge 
of  the  facts,  consider  doubtful,  constitutes  a  new  and  valid  agree- 
ment, which  is  enforceable,  though  the  matter  compromised  be  not  in 
fact  doubtful  in  legal  contemplation,  and  the  settlement  be  not  what 
a  court  would  have  adjud'ged  on  the  facts  involved. 

Inmranoe — Claim — Oompromise  and  Settlement — Validity. 

2.  Plaintiff's  husband,  since  deceased,  held  a  policy  for  $5,000  in 
ft  New  York  insurance  company,  on  which  he  had  paid  the  first 
premium  when  the  company  failed.  The  A.  company  was  incorpo- 
rated to  take  over  the  risks,  and  solicited  plaintiff's  husband  to  apply 
for  a  policy  for  the  same  amount  in  it.  This  he  did.  His  applica- 
tion was  accepted,  and  he  gave  his  note  to  the  company  for  the  first 
annual  premium.  Thereafter  defendant  was  organized,  and  took 
over  all  the  assets  and  business  of  the  A.  company  and  assumed  its 
liabilities.  The  premium  note  was  turned  over  to  defendant  and  by 
it  collected  before  decedent's  death.  He  died  before  receiving  the 
policy  from  defendant,  and  plaintiff  having  made  a  claim  which  was 
disputed,  an  agreement  was  entered  into  that  she  should  receive 
$2,750,  for  which  defendant's  agent  executed  defendant's  demand  note. 
Hdldf  that  such  agreement  was  a  valid  compromise  and  settlement, 
80  as  to  form  a  sufficient  consideration  for  the  note. 

Insurance — Anthoiity  of  Agent — Question  for  Jury. 

3.  In  an  action  on  a  note  executed  by  the  agent  of  an  insurance 
company  in  compromise  of  a  claim,  he  having  authority  to  effect  a 
settlement,  and  having  informed  plaintiff  that  he  was  authorized  to 
execute  the  note,  and  having  uone  so  and  received  a  release  which  de- 
fendant, on  repudiating  the  agent's  authority,  did  not  offer  to  re- 
turn, whether  the  agent  had  such  authority  was  for  the  jury. 

Ineurance^Authorlty  of  Agent — Batlflcation. 

4.  Where  an  agent  of  an  insurance  company  authorized  to  effect  a 
settlement  of  a  claim,  executed  a  note  on  defendant's  behalf  for  the 
amount  of  the  settlement  and  received  from  plaintiff  a  release  of 
such  claim,  which  defendant,  though  repudiating  the  settlement,  re- 
fused to  return  until  five  or  six  months  after  knowledge  of  the  com- 
promise, it  thereby  ratified  the  compromise. 

Insurance — Operation  of  Company — State  License — Statutes— AppUcftp 
tion — Contracts. 

5.  Section  4609,  L.  O.  L.,  providing  that  no  insurance  company 
shall  transact  a  life  insurance  business  in  Oregon  without  a  certificate 
from  the  State  Insurance  Commissioner  authorizing  the  same,  had  no 
application  to  the  note  of  a  domestic  insurance  company  executed 
in  Washingon  in  settlement  of  a  claim. 


Oct.  1913.]    Roane  v.  Union  Pao.  Life  Ins.  Co.  265 

Insiirance— Companies  Doing  Business  in  State— lacense— Failure  to 
Obtain — Contracts. 

6.  Section  4609,  L.  0.  L.,  prohibits  insurance  companies  from  doing 
business  in  Oregon  without  a  license,  and  Section  4646  provides  a 
fine  of  from  $100  to  $500  for  a  violation  of  the  insurance  law  hy  an 
officer,  agent,  or  employee  of  any  insurance  company.  Held,  that  such 
provisions  applied  only  to  officers,  agents,  and  employees  of  insurance 
companies,  and  did  not  invalidate  policies  issued  or  contracts  made 
by  insurance  companies  within  the  state  before  receiving  a  license. 

Corporations — Contracts — ^Fower— Estoppel. 

7.  Where  a  corporation  has  executed  a  contract  in  excess  of  its 
granted  powers,  and  has  received  the  benefits  thereof,  it  is  estopped 
to  deny  its  power  to  make  it  in  an  action  brought  to  enforce  the  same. 

[The  doctrine  of  ultra  vires  as  applied  to  the  contracts  of  pri- 
vate corporations  is  the  subject  of  a  note  in  70  Am.  St.  Bep. 
156.] 

From  Multnomah :  Geobg»  N.  Davis,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Ramsey. 

This  is  an  action  by  Eva  L.  Roane  against  the  Union 
Pacific  Life  Insurance  Company,  a  corporation,  upon 
a  promissory  note  which  the  plaintiff  alleges  was  exe- 
cuted by  the  defendant  for  $2,750.  A  judgment  of 
nonsuit  was  entered  against  the  plaintiff  in  the  court 
below.  The  plaintiff  appeals.  The  facts  appear  in 
the  opinion  of  the  court.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Bauer  <&  Greene  and  Mr.  A.  H.  McCurtaiUj  with  an 
oral  argument  by  Mr.  Thomas  G.  Greene. 

For  respondent  there  was  a  brief  over  the  name  of 
Corliss  S  Skulason,  with  an  oral  argument  by  Mr. 
Guy  C.  W.  Corliss. 

Mb.  Justice  Ramsey  delivered  the  opinion  of  the 
court. 

1.  On  the  27th  day  of  June,  1912,  a  promissory  note, 
of  which  the  following  is  a  copy,  was  executed  to  the 
plaintiff : 
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* '$2,750.00.  June  27,  1912. 

''On  demand  after  date,  without  grace,  we  promise 
to  pay  to  the  order  of  Eva  L.  Eoane,  at  Seattle,  Wash., 
twenty-seven  hundred  and  fifty  dollars,  in  gold  coin  of 
the  United  States  of  America,  of  the  present  standard 
value,  with  interest  thereon  in  like  gold  coin  at  the 

rate  of per  cent,  per from until  paid,  for 

value  received.    Interest  to  be  paid ,  and  if  not 

so  paid,  the  whole  sum  of  both  principal  and  interest 
to  become  immediately  due  and  collectible,  at  the 
option  of  the  holder  of  this  note.  And  in  case  suit  or 
action  is  instituted  to  collect  this  note,  or  any  portion 

thereof,  promise  and  agree  to  pay  in  addition 

to  the  costs  and  disburfiements  provided  by  statute, 
such  additional  sum,  in  like  gold  coin,  as  the  court  may 
adjudge  reasonable  for  attorney's  fees  to  be  allowed 
in  said  suit  or  action. 

"[Signed]     Union  Pacific  Life  Ins.  Co. 

"By  E.  E.  Howes." 

The  note,  of  which  the  foregoing  is  a  copy,  was  exe- 
cuted by  E.  E.  Howes  as  agent  for  the  defendant,  at 
Seattle,  Washington,  on  the  day  that  it  bears  date. 
He  subscribed  the  defendant's  name  thereto,  and  de- 
livered the  note  to  the  plaintiff  in  compromise  and 
settlement  of  a  claim  that  she  had  against  the  defend- 
ant for  $5,000.  At  the  time  that  he  executed  said  note, 
and  in  consideration  of  the  execution  thereof,  the  plain- 
tiff executed  to  the  defendant  and  delivered  to  said 
E.  E.  Howes,  as  agent  of  the  defendant,  a  written  re- 
lease of  her  said  claim  against  the  defendant  for 
$5,000. 

The  defendant  claims  that  said  E.  E.  Howes  had  no 
authority  to  execute  said  promissory  note,  and  that 
there  was  no  consideration  for  its  execution,  and  that 
it  is  void,  and  not  the  note  of  the  defendant.  The 
defendant's  answer  also  alleges  that  the  plaintiff,  prior 
to  the  execution  of  said  promissory  note,  had  made  a 
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^whoUy  unfounded  claim  against  the  defendant  on 
account  of  alleged  insurance  on  her  husband's  life,  and 
that  at  no  time  did  the  defendant  ever  issue  any  policy 
of  insurance  upon  the  life  of  her  husband,  or  enter  into 
any  contract  with  him  or  with  the  plaintiff,  or  with 
anyone,  to  insure  his  life,  and  that  it  was  not  licensed 
by  the  Insurance  Commissioner  of  Oregon  to  transact 
any  insurance  business  in  this  state.  The  defendant 
claims,  also,  that  said  note,  if  it  was  signed  by  said 
E.  E.  Howes  on  behalf  of  the  defendant,  was  so  exe- 
cuted without  authority,  and  without  consideration, 
and  solely  on  account  of  said  unfounded  and  illegal 
claim  of  the  plaintiff  for  said  pretended  insurance 
upon  the  life  of  her  husband.  The  reply  denies  most 
of  the  new  matter  pleaded  in  the  answer,  and  then  sets 
out  in  detail  what  the  plaintiff  claims  are  the  facts 
upon  which  her  said  claim  for  $5,000  for  insurance 
of  the  life  of  her  husband  was  based. 

The  evidence  tends  to  show  that  E.  E.  Howes,  as 
agent  of  the  defendant,  made  an  agreement  with  the 
plaintiff,  that  as  a  compromise  of  her  said  claim  against 
the  defendant  for  said  sum  of  $5,000,  for  insurance,  said 
company  would  pay  her  $2,750  on  her  executing  to  the 
defendant  a  written  release  of  her  said  claim,  and  that 
she  accepted  said  offer  and  executed  to  the  defendant 
said  release  and  delivered  it  to  said  Howes  for  the 
defendant,  and  that  Howes,  at  the  same  time,  as  agent 
for  the  defendant,  executed  to  the  plaintiff  said  prom- 
issory note  for  $2,750,  and  subscribed  the  defendant's 
name  thereto.  The  defendant  claims,  however,  that 
Howes  exceeded  his  authority  as  agent  of  the  defend- 
ant in  agreeing  for  the  defendant  that  the  company 
would  pay  her  that  amount,  and  in  executing  said  note 
therefor. 

The  evidence  shows  that  the  plaintiff  was  the  wife 
of  Orville  F.  Merrill,  and  that  he  died  in  August,  1909. 
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Some  time  prior  to  the  execution  of  said  note  she 
married  a  man  named  Boane. 

Mark  T.  Kady  is  the  president  of  the  defendant,  and 
in  1907  he  was  an  agent  for  the  Mutual  Reserve  Life 
Insurance  Company  of  New  York,  and  did  business 
for  that  company  in  the  States  of  Washington  and 
Oregon.  In  November,  1907,  Orville  F.  Merrill,  at  the 
solicitation  of  Mr.  Kady,  applied  to  him  for  a  policy 
of  $5,000  on  his  life,  to  be  issued  by  that  company- 
Said  policy  was  issued  to  him,  and  the  plaintiff  was 
named  as  the  beneficiary  therein.  Mr.  Merrill  gave 
his  note  for  the  first  annual  premium  for  said  insur- 
ance, and  said  note  was  paid.  In  less  than  a  year 
after  said  policy  was  issued  said  New  York  company 
became  insolvent,  and  was  placed  in  the  hands  of  a 
receiver  in  New  York.  Mr.  Kady  had  previously 
organized  what  he  called  the  '*  Agency  Associates  of 
America"  as  a  ''holding  company.**  Its  articles  of 
incorporation  provided  that  it  had  power,  inter  alia, 
to  transact  insurance  business.  He  was  president  of 
the  company,  and,  soon  after  the  failure  of  the  New 
York  company,  he  issued  printed  circulars  to  the 
policy-holders  of  the  New  York  company  residing  in 
Oregon  and  Washington,  offering  to  accept  them  as 
members  of  the  New  York  company  upon  the  same 
terms  as  to  the  character  of  insurance  policy,  rate  of 
premium,  etc.,  on  the  condition  that  such  policy-hold- 
ers would  keep  their  insurance  in  force  by  paying  the 
premiums  to  the  Agencies  Company  in  accordance  with 
its  rules  and  by-laws.  As  a  part  of  this  plan  the 
policy-holders  were  to  subscribe  for  one  share  of  stock 
in  the  Agencies  Company  for  each  $1,000  of  insurance 
carried.  This  offer  wa^  made  to  Mr.  Merrill,  and  by 
him  accepted.  He  subscribed  for  five  shares  of  stock 
of  said  company  at  $120  per  share,  and  gave  his  note 
to  the  company  for  $600.    He  also  made  application 
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to  said  company  for  a  policy  of  insurance  on  Hs  life 
for  $5,000,  to  be  thereafter  issued,  and  gave  his  note 
for  $140.70  for  the  first  annual  premium,  and  he  and 
the  plaintiff  assigned  to  said  Agencies  Company  the 
policy  which  he  had  in  said  New  York  company,  as 
aforesaid,  with  their  claim  against  the  receiver  for 
the  dividends  that  might  accrue  thereon.  Mr.  Merrill 
afterward  paid  $30  as  assessments  on  his  said  stock  in 
said  Agencies  Company.  The  defendant  company  was 
organized,  and  the  evidence  tends  to  show  that  the  de- 
fendant took  over  the  assets  of  said  Agencies  Com- 
pany, and  assumed  its  obligations. 

On  July  15,  1909,  Mr.  Merrill  paid  to  the  defendant 
the  note  which  he  gave  to  the  Agencies  Company  for 
$140.70  for  the  first  annual  premium  on  the  policy  of 
insurance  that  was  to  have  been  issued  by  that  com- 
pany ,  said  note  having  been  given  December  5,  1908. 
Mr.  Kady  says  that  it  was  the  intention  of  the  defend- 
ant company  to  take  over  the  assets  of  the  Agencies 
Company,  and  to  assume  its  obligations.  He  testifies, 
also,  that  when  he  sent  out  the  circulars  referred  to, 
supra,  to  the  policy-holders  of  the  New  York  company, 
he  contemplated  the  organization  of  a  new  life  insur- 
ance company  to  insure  the  lives  of  those  policy-hold- 
ers. He  testifies,  also,  that  no  policy  was  ever  issued 
on  the  application  made  to  the  Agencies  Company, 
either  by  that  company,  or  by  the  defendant.  The 
evidence  shows  that  Mr.  Merrill,  at  the  solicitation  of 
Mr.  Kady,  applied  to  the  Agencies  Company  for  insur- 
ance in  that  company  in  the  sum  of  $5,000,  and  that 
his  application  was  accepted,  and  that  he  gave  his 
note  for  the  first  annual  premium. 

The  evidence  tends  to  show,  also,  that  Mr.  Kady, 
after  the  defendant  had  taken  over  the  assets  and  as- 
sumed the  liabilities  of  the  Agencies  Company,  on 
July  10, 1909,  wrote  to  Mr.  Merrill,  urging  him  to  pay 
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his  note  that  he  had  given  to  the  Agencies  Company 
for  $140.70  for  the  first  annual  premium  on  the  insur- 
ance of  $5,000  on  the  policy  that  he  applied  for  on 
September  24,  1908.     This  letter  was  written  by  Mr. 
Kady  as  president  of  the  defendant,  and  Mr.  Merrill 
paid  said  note  to  the  defendant  on  July  15, 1909.    Said 
application  for  said  policy  is  a  printed  form  sent  to 
Mr.  Merrill  by  Mr.  Kady,  dated  September  24,  1908, 
and  there  is  written  diagonally  across  its  face  the  fol- 
lowing: **I  hereby  agree  that  the  policy  issued  hereon 
shall  not  take  effect  until  the  first  premium  has  been 
paid  during  good  health,  and  after  the  company  have 
complied  with  the  laws  of  the  State  of  Oregon.''    The 
evidence  tends  to  prove  that  the  Agencies  Company 
accepted  said  application  for  said  policy,  and  agreed 
to  issue  to  Mr.  Merrill  a  policy  therefor,  and  that  the 
plaintiff  was  to  be  the  beneficiary  thereof,  and  that, 
after  the  defendant  was  organized,  and  had  taken  over 
the  assets  and  assumed  the  liabilities  of  the  Agencies 
Company,  as  stated  supra,  the  defendant  by  its  presi- 
dent, Mr.  Kady,  claimed  the  right  to  collect,  and  did 
collect,  from  Mr.  Merrill  as  aforesaid,  the  note  that  he 
had  executed  to  the  Agencies  Company  for  the  annual 
premium  on  the  policy  that  was  to  have  been  issued 
to  him.    The  amount  so  paid  was  $145.60,  and  it  was 
paid  July  15,  1909.    On  December  26,  1911,  the  de- 
fendant tendered  to  the  plaintiff,  by  check,  sent  by 
letter,  $140.70  as  a  return  of  the  amount  that  Mr.  Mer- 
rill had  paid  as  a  premium  for  the  policy  that  was  to 
have  been  issued  to  him,  but  the  plaintiff  refused  to 
accept  said  money,  and  returned  said  check  to  the  de- 
fendant. 

We  have  stated  a  summary  of  facts  that  the  plain- 
tiff's evidence  tended  to  prove,  showing  the  nature  of 
the  plaintiff's  claim  for  $5,000  for  insurance,  which 
was  the  basis  for  the  compromise  that  resulted  in  the 
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execution  of  the  promissory  note  upon  which  this  ac- 
tion is  founded. 

It  will  be  seen  from  what  we  have  stated  that  the 
plaintiff's  husband  held  a  policy  for  $5,000  in  the 
New  York  company,  and  that  he  paid  the  first  premium 
therefor,  and  that  said  New  York  company  failed,  and 
that  the  Agencies  Company  solicited  him  to  apply  for 
a  policy  for  the  same  amount  in  it.  He  made  the  ap- 
plication as  stated,  supra,  and  it  was  accepted,  and  he 
executed  his  note  to  that  company  for  $140.70  for  the 
first  annual  premium.  The  defendant  company  was 
organized,  and  the  evidence  tends  to  prove  that  it  took 
over  all  the  assets  and  business  of  the  Agencies  Com- 
pany, and  assumed  its  liabilities.  The  evidence  shows 
that  said  note  for  said  premium  was  turned  over  to  the 
defendant,  and  by  it  collected  from  Mr.  Merrill  before 
his  death.  It  would  seem  that  he  was  entitled  to  a 
policy  on  making  that  payment. 

Mr.  Merrill  died  in  August,  1909,  and  the  plaintiff, 
who  was  named  in  said  application  to  be  the  bene- 
ficiary of  said  insurance,  made  proof  of  her  claim 
against  the  defendant  for  said  insurance,  and  pre- 
sented it  to  the  defendant.  The  evidence  shows  that 
the  defendant  and  the  plaintiff  made  many  efforts  to 
compromise  her  said  claim,  and  that  these  efforts  ex- 
tended over  a  long  period  of  time.  It  appears  that 
the  defendant  appointed  several  committees  at  differ- 
ent times  to  confer  with  the  plaintiff  with  a  view  of 
compromising  and  adjusting  her  claim.  The  evidence 
tends  to  prove  that  the  defendant  and  its  committees 
coYiceded  that  the  plaintiff  was  entitled  to  be  paid  a 
part  of  her  claim,  and  that  they  offered  to  pay  her 
various  sums,  partly  in  money  and  the  remainder  in 
stock  in  the  defendant,  but  that  the  plaintiff  refused 
to  accept  any  of  the  defendant's  stock. 
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1.  The  defendant  contends  that  the  plaintiil's  claim 
was  invalid,  and  that  it  was  insufficient  to  form  a  basis 
for  a  valid  compromise,  and  that  a  promissory  note 
executed  as  the  result  of  a  compromise  of  such  a  claim 
is  without  consideration  and  void.  The  rule  is  well 
established  that  a  compromise  and  settlement  of  a 
claim,  asserted  on  reasonable  grounds  and  in  good 
faith,  which  the  parties,  having  equal  knowledge  of  the 
facts,  consider  doubtful,  constitutes  a  new  and  valid 
agreement  which  is  enforceable  although  the  matter 
compromised  be  not  in  fact  doubtful  in  legal  contem- 
plation, and  the  settlement  be  not  what  a  court  would 
have  adjudged  upon  the  facts  involved :  Wells  v.  Neff, 
14  Or.  66  (12  Pac.  84,  88) ;  Smith  v.  Farra,  21  Or.  395 
(28  Pac.  241,  20  L.  E.  A.  115) ;  Davisson  v.  Ford,  23 
W.  Va.  617;  Thayer  v.  Buchanan,  46  Or.  106  (79  Pac. 
343) ;  Dickey  v.  Jackson,  47  Or.  531  (84  Pac.  701) ; 
Baines  v.  Coos  Bay  N.  Co.,  49  Or.  192  (89  Pac.  371) ; 
Multnomah  County  v.  Title  Guarantee  Co.,  46  Or.  523 
(80  Pac.  409). 

In  Thayer  v.  Buchanan,  46  Or.  106  (79  Pac.  343), 
the  court  says:  *'In  the  absence  of  fraud  or  mistake, 
however,  the  compromise  of  bona  fide  claims  equally 
within  the  knowledge  of  the  parties  concerned  must  be 
held  final  and  conclusive  of  all  matters  going  to  make 
up  the  settlement.'* 

In  Dickey  v.  Jackson,  47  Or.  531  (84  Pac.  701),  the 
court  says:  ''Whatever  the  truth  in  this  regard  may 
be,  enough  appears  to  show  that  at  the  time  the  agree- 
ment sued  on  was  made,  plaintiff  was  claiming  one 
half  the  profits  of  such  business  as  a  partner,  and  that 
such  claim  had  some  foundation  in  fact  and  was  made 
in  good  faith.  The  agreement  was  entered  into  in 
settlement  of  and  as  a  compromise  of  the  dispute  or 
controversy,  and  will  therefore  be  enforced  if  volun- 
tarily executed  by  the  defendant.'* 
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In  Davisson  v.  Ford,  23  W,  Va.  617,  the  Supreme 
Court  of  West  Virginia  says:  **If  there  be  a  dispute 
between  the  parties,  in  which  one  of  the  parties  not 
only  makes  a  bona  fide  claim  against  the  other,  but 
there  is  in  law  and  fact  some  foundation  for  his  claim, 
though  whether  it  be  well  founded  may  be  doubtful, 
and  the  party,  who  is  thus  claimed  to  be  subject  to  a 
liability,  to  settle  the  dispute  and  avoid  litigation, 
agrees  to  pay  the  other  party  a  sum  of  money,  or  makes 
to  him  a  promise  to  do  anything  else,  such  promise  is 
based  on  a  suflScient  consideration,  and  may  be  en- 
forced.*' 

8  Cyc.  509,  says:  '*The  usual  test,  however,  as  to 
whether  a  compromise  and  settlement  is  supported  by 
a  suflScient  consideration  is  held  to  be,  not  whether  the 
matter  in  dispute  was  really  doubtfiU,  but  whether  or 
not  the  parties  bona  fide  considered  it  so,  and  that  the 
compromise  of  a  disputed  claim  made  bona  fide  is  a 
sufficient  consideration  without  regard  to  whether  the 
claims  be  in  suit  or  not." 

2.  We  think  that  the  evidence  tends  strongly  to 
prove  that  the  plaintiff's  claim  was  made  in  good  faith, 
and  that  it  had  sufficient  foundation  to  be  the  basis  of 
a  valid  compromise,  and  to  constitute  a  sufficient  con- 
sideration to  support  the  promissory  note  on  which 
this  action  is  based.  The  evidence  shows  that  both 
parties  considered  it  a  bona  fide  controversy,  and  that 
much  time  and  effort  were  devoted  to  attempts  to  reach 
a  compromise.  That  the  defendant  considered  that 
the  plaintiff's  claim  had  a  substantial  foundation  is 
shown  by  the  fact  that  the  company  made  many  efforts 
to  reach  a  compromise,  and  uniformly  offered  to  pay 
the  plaintiff  a  considerable  sum  for  a  release. 

3.  The  defendant  contends  that  the  note  which  is  the 
basis  of  this  action  is  not  the  defendant's  note,  and 
that  E.  E.  Howes  signed  the  comDany's  name  to  it, 

67  Or.— 18 


274  BoANE  V.  Union  Pac.  Life  Ins.  Co.       [67  Or. 

and  delivered  it  to  the  plaintiff,  without  having  been 
authorized  by  the  defendant  to  do  so.  It  was  incum- 
bent on  the  plaintiff  to  show  prima  facie  that  Howes 
had  authority  to  execute  the  note.  The  evidence  shows 
that  Howes  was  the  defendant's  agent  to  compromise 
with  the  plaintiff.  He  made  several  efforts  in  Port- 
land to  adjust  the  matter  with  her,  and  when  she  re- 
turned to  Seattle  the  defendant  sent  him  there  to 
make  another  attempt  to  compromise.  The  defend- 
ant claims,  however,  that  Howes'  authority  was  lim- 
ited, and  that  he  was  authorized  to  make  an  agreement 
to  pay  her  at  the  utmost  only  $1,750  in  money  and 
$1,000  in  stock  in  the  defendant,  and  that  he  exceeded 
his  authority  in  executing  the  note  for  $2,750.  The 
evidence  tends  to  show  that  Howes  informed  the  plain- 
tiff that  he  had  authority  to  make  the  compromise, 
and  to  execute  the  note  for  $2,750,  and  there  is  no 
evidence  tending  to  prove  that  the  plaintiff  had  any 
notice  that  the  authority  of  Howes  was  limited.  The 
evidence  shows  that  Howes,  as  agent  of  the  defend- 
ant, executed  the  promissory  note  on  which  the  action 
is  based  in  compromise  and  settlement  of  the  plain- 
tiff's claim,  and  in  consideration  of  her  executing  to 
the  defendant  a  release  of  her  claim  for  the  $5,000 
for  insurance.  The  note  and  the  release  were  exe- 
cuted at  the  same  time.  The  note,  by  its  terms,  was 
made  payable  on  demand,  and,  a  few  days  after  its 
execution,  the  plaintiff  called  on  the  defendant,  and 
demanded  its  payment,  and  the  president  of  the  de- 
fendant refused  to  pay  it,  and  told  her  that  it  was  not 
worth  the  paper  upon  which  it  was  written,  and  that 
Howes  had  no  authority  to  execute  it.  The  plaintiff 
then  asked  him  to  return  to  her  the  release  that  she 
had  executed  to  the  defendant  when  the  note  was 
made,  but  the  president  of  the  defendant  refused  to 
return  it.    He  admitted  that  Howes  had  delivered  the 
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release  to  the  company,  and  that  the  company  had  it. 
The  evidence  shows  that  the  defendant  never  returned 
said  release  to  the  plaintiff,  and  that  it  never  offered 
to  return  it  until  this  case  was  on  trial  in  the  court 
below  in  January,  1913.  The  note  and  the  release 
were  executed  on  June  27,  1912,  and  this  action  was 
begun  August  14,  1912.  The  defendant  refused  to  re- 
turn this  release  for  more  than  four  months  after  this 
action  was  brought,  and,  on  its  offering  to  return  it  at 
the  trial,  the  plaintiff  refused  to  accept  it.  The  acts  of 
an  agent  within  the  scope  of  his  real  or  apparent  au- 
thority are  binding  upon  his  principal :  Hahn  v.  Guard- 
ian  Assurcmce  Co.,  23  Or.  576  (32  Pac.  683,  37  Am.  St. 
Kep.  709) ;  Austrian  S  Co.  v.  Springer ,  94  Mich.  350  (54 
N.  W.  50,  34  Am.  St.  Eep.  350) ;  Methuen  Co.  v.  Hayes, 
33  Me.  169 ;  Aerne  v.  Gostlow,  60  Or.  118  (118  Pac.  277) ; 
Farley  v.  Western  Ins.  Co.,  62  Or.  41  (124  Pac.  199) ; 
Mechem,  Agency,  §  283. 

In  Hahn  v.  Guardian  Assurance  Co.,  23  Or.  576  (32 
Pac.  683,  37  Am.  St.  Eep.  709),  the  court  says:  ''The 
acts  of  an  agent  performed  within  the  scope  of  his  real 
or  apparent  authority  are  binding  upon  his  principal. 
It  is  enough  if,  under  all  the  circumstances,  he  had  ap- 
parent authority  in  the  matter,  although  in  fact  his 
authority  was  limited. ' ' 

In  Aerne  v.  Gostlow,  60  Or.  118  (118  Pac.  277),  the 
court  says :  ''Persons  dealing  with  a  known  agent  have 
a  right  to  assume,  in  the  absence  of  information  to  the 
contrary,  that  his  agency  is  general.'' 

In  Methuen  Co.  v.  Hayes,  33  Me.  169,  the  court  says : 
"The  agency  of  Davis  was  lawfully  proved.  There 
was  no  evidence  that  it  was  a  limited  agency.  In  the 
absence  of  such  evidence,  the  agency  is  to  be  con- 
sidered a  general  one.*' 

In  Austrian  S  Co.  v.  Springer,  94  Mich.  350  (54 
N.  W.  50,  34  Am.  St.  Rep.  350),  the  court  says:  "The 
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question  is  not,  what  was  the  authority  actually  given 
(the  agent)?  but,  what  was  the  plaintiff,  in  dealing 
with  the  agent,  justified  in  believing  the  authority  to 
be?  •  •  Whatever  attributes  properly  belong  to  the 
character  bestowed  will  be  presumed  to  exist,  and  they 
cannot  be  cut  off  by  private  instructions  of  which  those 
dealing  with  the  agent  are  ignorant.*' 

Mechem,  Agency,  Section  283,  speaking  of  the  au- 
thority of  general  and  special  agents,  says:  *'In  either 
case  (general  or  special  agency)  the  question  of  the 
authority  of  the  agent  must  depend,  so  far  as  it  in- 
volved the  rights  of  innocent  third  persons  who  have 
relied  thereon,  upon  the  character  bestowed  and  not 
upon  the  instructions  given.  Or,  in  other  words,  the 
principal  is  bound  to  tliird  persons  who  have  relied 
thereon  in  good  faith  and  in  ignorance  of  any  limita- 
tions or  restrictions  by  the  apparent  authority  he  has 
given  to  the  agent,  and  not  by  the  actual  or  express 
authority,  when  that  differs  from  the  apparent,  and 
this,  too,  whether  the  agency  be  a  general  or  a  special 
one." 

In  this  case,  we  think  that  it  was  a  question  for  the 
jury,  under  proper  instructions,  and  not  for  the  court, 
to  determine  whether  Howes  had  authority  to  execute 
the  promissory  note  under  the  facts  in  evidence. 
There  was  evidence  from  which  they  could  properly 
have  found  that  he  had  such  authority. 

4.  When  the  contract  of  compromise  was  entered 
into,  Howes,  as  agent  for  the  defendant,  executed  the 
promissory  note  to  the  plaintiff,  and  the  plaintiff,  in 
consideration  thereof,  as  stated  supra,  executed  to 
the  defendant  her  written  release  of  her  claim  for  said 
sum  of  $5,000,  and  Howes  delivered  the  release,  with 
a  report  of  what  he  had  done  to  the  defendant,  and 
when  the  plaintiff  demanded  of  the  defendant  payment 
of  the  note,  the  defendant  refused  to  pay  the  note, 
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and  told  the  plaintiff  that  the  note  was  worthless,  and 
that  Howes  had  no  authority  to  execute  it,  and,  at  the 
same  time  expressly  refused  to  surrender  the  release 
to  the  plaintiff,  and  never  offered  to  return  it  until 
five  or  six  months  after  it  had  received  it  and  had  full 
knowledge  of  the  compromise  contract,  and  not  until 
several  months  after  this  action  was  begun.  The 
agent  Howes  executed  the  note  in  the  name  of  the 
defendant.  The  release  was  the  fruits  of  the  com- 
promise contract  received  by  the  defendant.  Accord- 
ing to  the  evidence,  the  defendant  undertook  to 
disaflSrm  part  of  the  compromise  contract,  and  to  re- 
tain the  fruits  of  it — to  repudiate  the  note,  but  to  re- 
tain the  release.  This  the  defendant  could  not  do. 
"When  a  principal  wishes  to  disaflSrm  the  unauthorized 
acts  of  his  agent,  and  has  knowledge  of  what  his  agent 
has  done,  he  must  disaflSrm  the  contract  as  a  whole. 
He  cannot  retain  the  fruits  of  the  contract  and  repudi- 
ate its  liabilities:  Clark  &  Skyles,  Agency,  §  140; 
Mechem,  Agency,  §§  146-157. 

Clark  &  Skyles,  Agency,  Section  140,  says:  ** Per- 
haps the  most  common  method  of  implied  ratification 
is  by  acceptance  by  the  principal,  with  full  knowledge 
of  all  the  facts,  of  the  benefits  of  the  agent's  unau- 
thorized acts,  performed  in  his  behalf.  If  the  unau- 
thorized act  is  such  a  one  as  can  be  ratified  by  parol, 
and  the  principal,  knowing  all  the  facts,  accepts  and 
retains  the  benefits  of  such  act,  he  will  be  held  to  have 
ratified  it.  This  rule  ^s  based  on  the  doctrine  of  rati- 
fications, which  has  been  treated  in  a  previous  section. 
As  there  seen,  a  principal  must  either  ratify  the  whole 
transaction  or  repudiate  the  whole.  He  cannot  sepa- 
rate the  transaction  and  ratify  the  part  only  that  is 
beneficial  to  him,  repudiating  the  remainder ;  but  if  he, 
of  his  own  election  and  with  full  knowledge,  accepts 
and  retains  the  benefits  of  an  unauthorized  transao- 
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tion,  he  must  also  accept  the  part  that  is  not  beneficial, 
and  will  be  held  to  have  ratified  the  whole. '*  We  ai>- 
prove  the  foregoing  quotation,  and  hold  that  if  the 
defendant,  after  knowing  all  the  facts  of  the  com- 
promise contract,  retained  the  release  for  an  unrea- 
sonable length  of  time,  it  thereby  ratified  the  whole 
contract.  Of  course,  if  Howe  had  authority  to  make 
the  contract,  or  if  he  was  clothed  by  the  defendant 
with  apparent  authority  to  make  it,  and  the  plaintiff 
entered  into  the  contract  in  good  faith  without  notice 
of  any  limitation  of  his  authority,  the  contract  was 
valid  and  needed  no  ratification.  Where  a  principal 
desires  to  repudiate  the  unauthorized  acts  of  his  agent, 
he  must  do  so  within  a  reasonable  time  after  he  has 
full  knowledge  of  his  acts:  Clark  &  Skyles,  Agency, 
§  141 ;  Mechem,  Agency,  §  155. 

5.  Defendant  contends  that  it  had  not  obtained  from 
the  State  Insurance  Commissioner  at  the  time  the  note 
sued  on  was  executed  a  certificate  authorizing  and  per- 
mitting it  to  transact  life  insurance  business  in  this 
state,  and  that  it  could  not  legally  execute  a  note  at  the 
time  said  note  was  made.  Section  4609,  L.  0.  L.,  says : 
*'No  company,  *  *  organized  under  the  laws  of  this 
state,  *  •  shall  be  permitted  to  transact  a  life  *  *  in- 
surance business  in  this  state  without  a  certificate 
from  the  State  Insurance  Commissioner  authorizing 
and  permitting  the  transaction  of  such  business."  It 
should  be  noted  that  the  promissory  note  and  the  com- 
promise contract  were  executed  in  the  State  of  Wash- 
ington and  not  in  this  state.  -They  do  not  come  within 
the  words  of  this  statute. 

6.  Section  4646,  L.  0.  L.,  provides  for  a  fine  of  from 
$100  to  $500  for  a  violation  of  the  provisions  of  the 
insurance  law,  by  aa  officer,  agent  or  employee  of  any 
insurance  company.  The  penalty  applies  only  to  offi- 
cers,  agents  and  employees  of  insurance   companies. 
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Parties  who  obtain  policies  are  not  subject  to  any  pen- 
alty, and  this  law  does  not  declare  that  policies  issued 
or  contracts  made  by  such  companies  before  they  re- 
ceive certificates  from  the  commissioner  of  insurance 
are  invalid. 

It  is  the  duty  of  companies  to  comply  with  the  state 
law  before  doing  any  kind  of  insurance  business  in  the 
state.  But,  when  they  do  business  with  innocent  third 
parties,  without  complying  with  this  law,  and  execute 
promissory  notes,  are  such  notes  void?  When  a  cor- 
poration is  incorporated  according  to  law,  it  has  the 
corporate  capacity  to  do  business,  but  it  should  comply 
with  the  state  laws  before  doing  business. 

7.  We  think  that  both  reason  and  the  weight  of  au- 
thority are  to  the  effect  that  where  a  corporation  has 
entered  into  a  contract  in  excess  of  its  granted  powers, 
and  has  received  the  fruits  or  benefits  of  the  contract, 
and  an  action  is  brought  against  it  to  enforce  the  con- 
tract, it  is  estopped  to  set  up  the  defense  that  it  had  no 
power  to  make  it:  10  Cyc,  pp.  1156, 1157;  2  Morawetz, 
Corp.,  §  689;  Union  H.  Co.  v.  Plume,  58  Conn.  219  (20 
Atl.  455) ;  People  v.  Suburban  R,  Co.,  178  111.  594  (53 
N.  E.  349,  49  L.  E.  A.  650) ;  Humphrey  v.  P.  M.  Assn., 
50  Iowa,  607;  Dewey  v.  Toledo  R.  Co.,  91  Mich.  351 
(51  N.  W.  1063). 

In  Morawetz,  Corporations,  Section  689,  the  author 
says:  ''After  a  contract  entered  into  by  a  corporation 
has  been  performed  by  either  of  the  contracting  par- 
ties, the  fact  that  the  making  of  the  contract  involved  an 
unauthorized  exercise  of  corporate  powers  on  the  part 
of  the  company  will  not  constitute  a  defense  to  an  ac- 
tion brought  by  the  party  having  performed  the  con- 
tract to  recover  compensation  for  a  breach  of  the  con- 
tract by  the  other  party.'' 

We  find  that  the  plaintiff  made  out  a  prima  facie 
case  that  should  have  been  submitted  to  the  jury,  and 
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that  the  trial  court  erred  in  sustaining  the  defendant's 
motion  for  a  nonsuit. 

The  judgment  of  the  court  below  is  reversed  and  a 
new  trial  granted.  Bbversed. 

Mb.  Justice  Moobb,  Mb,  Justice  Bubnbtt  and  Mb. 
Justice  McNary  concur. 

Mb.  Chief  Justice  McBbide  not  sitting. 


Argued  October  16,  decided  October  23,  1913. 

EQUITABLE  LOAN  ASSN.  v.  HEWITT. 

(185  Pac.  864.) 

Mortgages — ^Building  I«oai]r~Application  of  Proceeds. 

1.  Where  plaintiff  accepted  an  application  for  a  building  loan 
secured  by  a  mortgage  on  the  property,  retaining  the  money  for  its 
own  protection  against  liens  and  agreeing  to  pay  out  the  same  as 
the  work  progressed,  it  was  plaintiff's  duty  to  see  that  the  money  was 
applied  only  on  the  expense  of  erecting  the  dwelling,  and  hence  it 
could  not  recover  or  enforce  the  mortgage  lien  for  such  part  of  the 
proceeds  as  was  paid  to  the  contractor  and  used  by  him  for  other 
purposes. 

Mortgages— Foredosore— Extent    of    lien— Building    I«oaa— Assign- 
ment of  Liens. 

2.  Where  a  building  loan  mortgage  provided  that  the  mortgagee 
might  pay  off  the  liens  if  any  were  created  and  that  they  should  be- 
come a  part  of  the  mortgage  debt,  but  the  whole  amount  of  the 
mortgage  was  retained  by  the  mortgagee  to  satisfy  building  claims 
againfft  the  property,  the  mortgagee  was  not  entitled  to  enforce  the 
lien  for  money  paid  to  satisfy  mechanics'  liens  in  excess  of  the 
amount  of  the  mortgage,  in  the  absence  of  proof  that  the  latter 
amount  had  been  expended  in  the  erection  of  the  building. 

From  Multnomah :  Henby  E.  McGinn,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Eakin. 

This  is  a  suit  by  Equitable  Savings  &  Loan  Associa- 
tion, a  private  corporation,  against  John  D.  Hewitt 
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and  N.  Mabel  Hewitt,  his  wife,  C.  C.  Shay  and  Mary 
G.  Wright,  widow,  to  foreclose  a  mortgage  given  to 
secure  the  payment  of  the  sum  of  $2,500,  and  to  recover 
from  the  defendants  certain  sums  paid  in  canceling 
mechanics*  liens,  permitted  by  defendants  to  be  filed 
against  the  mortgaged  property  in  violation  of  the 
terms  of  the  mortgage.  The  facts  are :  The  defendant 
Mrs.  Wright  purchased  a  lot,  and,  desiring  to  build  a 
dwelling  thereon,  entered  into  a  contract  with  defend- 
ant Shay  to  build  a  house  for  the  sum  of  $3,000.  At 
his  request  Mrs.  Wright  was  to  have  the  lot  conveyed 
to  defendant  Hewitt  in  trust,  for  the  purpose  of  nego- 
tiating a  loan  of  $2,500  from  the  plaintiff,  payable  in 
monthly  installments.  This  was  done,  and  thereupon 
Hewitt  conveyed  the  property  to  Mrs.  Wright,  sub- 
ject to  the  mortgage.  Shay  then  sublet  the  contract  to 
build  the  house  to  Hewitt.  It  is  alleged  by  defendant 
Mrs.  Wright  that  the  loan  was  made  with  full  knowl- 
edge that  it  was  negotiated  for  her  for  the  purpose  of 
building  the  house,  and  that  the  plaintiff  was  to  hold 
the  money  and  to  direct  the  payment  thereof  upon  the 
cost  of  the  erection  of  the  building  for  her  as  the  build- 
ing should  progress,  in  accordance  with  the  rules  of 
the  plaintiff  in  making  building  loans.  Before  the 
house  was  completed,  Hewitt  abandoned  it.  He  drew 
all  the  $2,500  loan  from  the  plaintiff,  and  left  many 
bills  unpaid.  The  materialmen  and  laborers  filed  liens 
for  their  claims ;  and  to  save  itself  plaintiff  paid  them 
as  the  mortgage  provided  it  might  do,  taking  assign- 
ments of  the  liens,  which  liens  are  set  up  in  the  com- 
plaint for  the  purpose  of  adding  them  to  the  mortgage 
and  having  them  paid  out  of  the  proceeds  of  the  sale 
of  the  property,  and  prays  for  judgment  and  foreclos- 
ure of  the  mortgage  accordingly. 

Mrs.  Wright,  who  alone  defends,  pleads  a  former 
adjudication  of  the  same  matter,  alleged  in  the  com- 
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plaint  as  a  bar  and  estoppel  to  this  snit.    The  former 
suit  to  foreclose  the  same  mortgage  and  to  recover  the 
amount  paid  to  cancel  the  mechanics'  liens  was  com- 
menced September  13,  1907.     From  a  decree  in  plain- 
tiff's favor,  defendant  appealed  to  this  court,  and  this 
court  reversed  the  decree  of  the  Circuit  Court     The 
mandate  found  that  the  allegations  of  the  complaint 
were  not  sustained  by  the  evidence  and  that  plaintiff 
was  not  entitled  to  the  relief  prayed,  and  decreed  that 
the  complaint  and  suit  be  dismissed.     Six  other  sepa- 
rate defenses  also  were  pleaded,  namely,  that  plaintiff 
paid  all  of  said  money  during  the  erection  of  said 
building  to  Hewitt  without  reference  to   defendant's 
interest  or  the  application  thereof  in  the  erection  of 
the   building,  in  violation  of  its   duty  to   defendant, 
when,  if  applied  to  the  payment  for  the  material  and 
labor  expended  upon  said  house,  there    would  have 
been  no  liens  thereon.     There  were  other  defenses  as 
to  the   suflSeiency  of  the  liens   and  the   assignments 
thereof  to  the  plaintiff,  and  also  allegations  that  prior 
to  the  commencement  of  the  action  defendant  tendered 
to   plaintiff   the  sum   of   $958.08,  the   amount  of  the 
monthly  payments  overdue,  and  also  the  principal  sum 
and  interest,  which  defendant  tendered  into  court  with 
her  answer.     Plaintiff  demurred  to  each  of  the  sepa- 
rate defenses,  which  was  sustained  as  to  the  first  and 
overruled  as  to  the  others.     The  court  found  that  the 
conditions  of  the  mortgage  have  not  been  broken,  but 
that  plaintiff  is  entitled  to  take  and  receive  the  $3,049 
tendered  by  defendant,  and  dismissed  the  suit.    Plain- 
tiff appeals  from  the  decree,  and  defendant  appeals 
from  the  order  of  the  court  sustaining  the  demurrer 
to  the  first  separate  answer.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  T.  McKee,  and  Cake  <&  Cake,  with  oral  argu- 
ments by  Mr.  William  M.  Cake  and  Mr.  McKee. 
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For  respondent  there  was  a  brief  over  the  name  of 
Masters,  Brice  d  Masters,  with  an  oral  argument  by 
Mr.  W.  Y.  Masters. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1.  When  plaintiff  made  the  loan  and  accepted  the 
mortgage,  it  did  not  deliver  the  money  either  to  Hewitt 
or  to  defendant  Mrs.  Wright,  but  retained  it  for  its 
own  protection  against  liens  on  the  mortgaged  prop- 
erty. The  property  evidently  was  a  vacant  lot,  and 
the  building  of  the  house  was  contemplated  by  plain- 
tiff as  a  basis  for  making  the  loan.  Otherwise  it  would 
not  have  made  the  loan.  Therefore,  for  its  own  pro- 
tection, as  well  as  for  the  protection  of  the  owner, 
it  should  have  diligently  paid  the  money  only  upon  the 
expense  of  the  erection  of  the  dwelling;  but,  as  ap- 
pears by  the  evidence,  through  its  overconfidence  in 
Hewitt,  it  carelessly  and  wrongfully  paid  the  money 
over  to  Hewitt  regardless  of  its  application.  Mc- 
Kercher,  its  secretary,  testified  that  he  did  not  know 
that  Mrs.  Wright  was  the  real  owner  of  the  property, 
but  later  admits  that  the  matter  of  the  loan  was  on 
plaintiff's  books  in  the  name  of  Mrs.  Wright,  and  that 
as  soon  as  the  construction  was  commenced,  which  he 
says  was  immediately  upon  the  making  of  the  loan,  it 
was  considered  as  Mrs.  Wright's  house.  He  said: 
*'0f  course,  all  the  money  we  loaned  to  the  property 
is  assumed  to  go  into  that  particular  house."  Then 
he  admits  that  all  the  money  did  not  go  into  the  house ; 
that  ''some  money  somewhere  has  been  sadly  diverted 
in  this  propositi6n;  but  I  confess  I  don't  understand  it 
to  this  day."  Yet  it  was  his  business  to  know  where 
the  money  went.  The  testimony  of  Hewitt  is  not  con- 
vincing upon  any  matter  of  which  he  speaks,  except 
that  he  used  the  money  on  other  houses  as  well  as  on 
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this  one.  He  kept  no  accounts,  does  not  recollect  what 
any  work  or  material  cost,  nor  can  he  or  anyone  give 
the  cost  of  the  building.  When  plaintiff  undertook  to 
hold  the  money  to  see  that  it  was  paid  out  to  the  proper 
parties,  it  was  responsible  for  not  doing  it. 

2.  There  is  some  question  raised  as  to  the  legality 
of  the  assignments  of  the  liens,  but  this  we  deem  im- 
material, as  by  the  terms  of  the  mortgage  the  plaintiff 
was  authorized  to  pay  off  the  liens  if  any  were  created, 
and  that  they  should  thus  become  a  part  of  the  mort- 
gage debt.  This  right  depends  on  the  terms  of  the 
mortgage,  and  not  on  the  title  to  the  liens.  This  suit 
is  not  one  to  foreclose  the  liens.  The  liens  have  ex- 
pired by  lapse  of  time,  and  would  not  operate  to  defeat 
plaintiff's  right  to  recover  if  they  existed  and  if  plain- 
tiff paid  them  over  and  above  the  money  it  held  for 
that  purpose;  but  it  was  its  duty  to  pay  these  claims 
independently  of  the  liens  before  they  were  perfected, 
until  the  $2,500  should  be  exhausted.  Therefore,  to 
entitle  plaintiff  to  recover  for  these  claims,  the  burden 
was  on  it  to  show  the  application  of  the  money  to  the 
purposes  for  which  it  was  retained,  and  that  these 
claims  were  incurred  in  the  erection  of  the  house  over 
and  above  the  $2,500,  in  plaintiff's  hands.  This  does 
not  appear.  Therefore  these  were  claims  which  it  was 
plaintiff's  duty  to  pay  and  for  which  it  cannot  recover. 
It  is  not  sufficient  for  it  to  say  that  it  paid  over  the 
money  to  Hewitt,  the  mortgagor,  as  the  money  was  re- 
tained from  Hewitt  to  pay-  these  bills ;  and  long  before 
any  of  it  was  paid  out,  namely,  immediately  after  the 
making  of  the  loan,  if  not  before,  plaintiff  knew  that 
the  money  was  for  the  use  of  Mrs.  Wright.  It  is  con- 
tended by  it  that  the  house  cost  $4,000,  that  defendant 
should  not  be  relieved  from  paying  the  difference  be- 
tween that  and  the  amount  of  the  loan,  and  that  Shay 
was  her  agent  in  the  erection  of  the  building.     To  the 
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extent  necessary  to  make  defendant  liable,  he  is  made 
so  by  the  statute,  but  as  to  representing  her  he  was  not 
her  agent,  being  the  original  contractor  for  $3,000, 
$500  of  which  was  paid  to  him,  and  Hewitt  was  a  sub- 
contractor for  $2,500.  There  is  no  evidence  of  any 
facts  that  show  or  tend  to  show  that  the  house  cost 
more  than  $3,000. 

Error  is  also  assigned  to  the  finding  of  the  court 
that  the  defendant  tendered  into  court  $3,049,  being  the 
full  amount  of  the  mortgage  debt  with  interest,  that 
there  has  been  no  breach  of  the  terms  of  the  mortgage 
and  that  the  suit  should  be  dismissed.  The  record 
shows  this  to  be  the  fact,  and  it  is  undisputed.  There- 
fore there  was  no  error.  This  renders  it  unnecessary 
to  consider  the  alleged  error  of  the  court  in  sustaining 
the  demurrer  to  the  first  separate  answer. 

The  decree  is  affirmed..  Affirmed. 

Mr.  Chief  Justice  McBbidE;  Mb.  Justice  Bean  and 
Mb.  Justice  MgNabt  concur. 


Argaed  October  16,  decided  October  23,  1913. 

SIGEL  V.  PORTLAND  RY.  L.  &  P.  CO- 

(135  Pac.  866.) 

Damage§— Pleading— Impaired  Eaxnlng  Capacity. 

1.  In  an  action  for  personal  injuries,  an  aUegation  that  plaintiff 
had  been  anable  to  work  at  her  usual  vocation  as  the  direct  result  of 
the  injuries,  and  at  the  date  of  the  filing  of  the  complaint  was  still 
incapacitated,  with  a  general  allegation  of  damages,  was  a  sufficient 
basis  for  an  allowance  for  impaired  capacity  in  the  future  and  for  all 
injuries  necessarily  following  aa  a  result  of  the  act  complained  of, 
damages  for  impaired  capacity  not  being  special  and  not  requiring 
to  be  specially  pleaded;  and  hence  it  was  proper  to  refuse  an  instruc- 
tion that  no  claim  was  made  in  the  complaint  for  damages  on  account 
of  permanent  injury,  and  that  therefore  no  damages  could  be  allowed 
for  a  permanent  injury,  and  to  charge  that  the  jury  might  take  into 
consideration  plaintiff's  impaired  capacity  in  the  future,  and  the  effect 
of  the  injuries  upon  her  ability  to  earn  a  Uving. 
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New  Trial — Orannds — ^InsafELciency  of  Eyidence — ExoesslFo  Damages. 
2.  Under  Article  YII,  Section  3,  of  the  Constitution,  as  amended 
Octcfler  8,  1910  (see  Laws  1911,  p.  7),  providing  that  no  fact  tried  by 
a  jury  shall  be  otherwise  re-examined  in  any  court  of  the  state  unless 
the  court  can  affirmatively  say  that  there  is  no  evidence  to  support 
the  verdict,  where  the  amount  of  damages  assessed  by  the  jury  was 
fairly  within  the  range  of  the  evidence  and  therefore  not  unsupported 
by  the  evidence,  neither  the  Circuit  Court  nor  the  Supreme  Coort 
could  grant  a  new  trial  for  excessiveness  of  the  verdict. 

From  Multnomah:  Eobert  G.  Morrow,  Judge. 

Department  2.     Statement  by  Mr.  Justice  Bean. 

This  is  an  action  by  Lena  Sigel  against  the  Portland 
Eailway,  Light  &  Power  Company,  a  corporation,  for 
damages  for  personal  injuries.  The  cause  was  tried 
before  a  jury.  A  verdict  was  rendered  for  $1,500  and 
a  judgment  entered  thereon.  Defendant  filed  a  motion 
to  set  aside  the  judgment  and  award  a  new  trial,  upon 
the  following  grounds:  (1)  Excessive  damages  appear- 
ing to  have  been  given  under  the  influence  of  passion 
or  prejudice;  (2)  insufficiency  of  evidence  to  justify 
the  verdict;  (3)  that  the  verdict  is  against  the  law; 
and  (4)  error  in  law  occurring  at  the  trial  and  ex- 
cepted to  by  the  defendant.  The  trial  court  allowed 
the  motion  to  set  aside  the  judgment  and  grant  a  new 
trial,  and  plaintiff  appeals.  Bevebsed. 

For  appellant  there  was  a  brief  over  the  name  of 
Beach,  Simon  &  Nelson,  with  an  oral  argument  by  Mr. 
Roscoe  Nelson. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  John  B.  Cleland  and  Wilbur,  Spencer  d  Dibble, 
with  an  oral  argument  by  Mr.  Cleland. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

It  is  stated  in  the  bill  of  exceptions  *'that  the  order 
setting  aside  said  judgment  was  awarded  by  the  court 
for  the  reason  that  the  court  was  of  the  opinion  that 


Oct.  1913.]     SiGEL  V.  Portland  Ry.  L.  &  P.  Co.  287 

the  damages  allowed  in  the  verdict  of  the  jury  were 
excessive  and  that  the  allowance  of  the  sum  so  con- 
sidered excessive  was  due  to  the  error  of  the  court  in 
failing  to  instruct  the  jury,  as  requested  by  the  de- 
fendant, •  •  as  follows:  'In  determining  the  amount 
of  damages,  if  any,  to  be  allowed  the   plaintiff,  I  in- 
struct you  that  no  claim  is  made  in  plaintiff's  com* 
plaint  for  any  damages  on  account  of  permanent  injury 
sustained  by  the  plaintiff,  and  that  therefore  you  can- 
not allow  the  plaintiff  any  sum  by  way  of  compensation 
for  any  permanent  injury.'  "     The  instructions  given 
by  the  court  in  lieu  of  that  paragraph  were  as  follows : 
*'If  you  shall  find  for  the  plaintiff,  you  must  fake 
into  consideration,  with  the  facts  and  circumstances 
in  evidence,  the  bodily  pain  and  suffering  endured  by 
her  and  resulting  from  injuries  received.     You  may 
take  into  consideration  the  character  and  extent  of  her 
injury,  her  loss  of  time  and  her  inability  to  work,  if 
there  is  inability,  for  such  time  as  she  may  have  been 
unable  to  work,  and  her  impaired  capacity  in  the  fu- 
ture ;  and  you  may  consider  the  effect  upon  her  ability 
to  earn  her  living.    You  may  also  consider  the  nervous 
shock  and  the  consequences  thereof,  if  this  nervousness 
was  the  result  of  this  accident.*' 

Plaintiff  alleged  that  on  July  22,  1911,  she  was  a 
passenger  upon  the  defendant's  street-car;  that  when 
in  the  act  of  getting  off,  through  a  neglect  of  the  ser- 
vants of  defendant,  the  car  was  suddenly  started 
without  allowing  her  suflScient  time  to  alight  safely; 
that  in  consequence  thereof  she  was  injured ;  that  she 
was  knocked  senseless,  injured  on  her  chest,  left  arm 
and  left  foot  and  ankle,  and  sustained  so  violent  a 
nervous  shock  that  she  was  confined  to  Ker  bed  for  six 
weeks  as  a  result  thereof;  that  at  this  time  she  still 
walks  with  difficulty  and  has  been  unable  to  work  at 
her  usual  employment,  to  wit,  tailoring;  that  she  has 
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lost  the  time  mentioned  from  her  usual  occupation,  is 
still  unable  to  perform  the  same,  and  has  incurred 
medical  and  other  expenses  to  the  amount  of  $100,  in 
addition  to  the  suffering  occasioned  as  the  result  of 
the  injuries,  all  to  her  damage  in  the  sum  of  $5,000. 
Defendant  pleaded  that  the  accident  was  caused  by  the 
negligence  of  the  plaintiff.  The  plaintiff  introduced 
evidence  tending  to  support  the  allegations  of  her  com- 
plaint, and  to  show  that  on  account  of  the  injury  she 
had  been  confined  to  her  bed  for  about  six  weeks  fol- 
lowing the  accident;  that  she  hurt  her  chest,  side,  left 
arm,  and  left  foot  at  the  ankle ;  that  she  suffered  bodily 
pain  and  sustained  such  a  nervous  shock  that  her 
hands  would  ''shiver**  so  that  she  could  not  sew;  tHat 
formerly  she  earned  $15  per  week;  that  up  to  the  time 
of  filing  the  comiplaint  she  had  been  unable  to  work 
at  her  trade  of  tailoring,  and  that  between  the  date  of 
filing  the  complaint  and  the  date  of  trial  she  had  been 
able  to  work  only  a  portion  of  the  time,  having  found 
it  impossible  on  account  of  her  nervous  condition, 
claimed  by  her  to  have  resulted  from  the  accident, 
to  work  for  the  ordinary  number  of  hours  per  day,  or 
to  retain  her  position  on  account  of  not  being  able 
to  work  steadily;  that  she  could  not  walk  well;  that 
prior  to  the  injury  her  health  had  been  good. 

Counsel  for  plaintiff  contend  that  there  was  no  error 
in  refusing  the  instruction  requested,  or  in  that  given ; 
and  that  the  court  erred  in  setting  aside  the  verdict  for 
the  reason  that  the  damages  awarded  by  the  jury  were 
excessive ,  there  being  evidence  tending  to  sustain  such 
verdict.  The  contention  of  counsel  for  defendant  is 
shown  by  a  statement  taken  from  their  brief,  as  fol- 
lows: ''It  was  the  duty  of  the  court  to  consider  the 
whole  case,  and  if  the  judgment  seemed  excessive  or 
unjust  to  set  it  aside,  and  that  is  exactly  what  the 
court  did  in  this  case.*'    They  invoke  the  rule  which 
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obtained  prior  to  the  amendment  October  8,  1910,  of 
Section  3,  Article  VII  (see  Laws  1911,  p.  7),  of  the 
Constitution,  which  provides  in  part  that  **no  fact 
tried  by  a  jury  shall  be  otherwise  re-examined  in  any 
court  of  this  state,  unless  the  court  can  affirmatively 
say  there  is  no  evidence  to  support  the  verdict/' 

1.  It  is  first  necessary  to  consider  the  instruction 
requested  by  counsel  for  defendant,  and  not  given,  to 
the  effect  that  no  claim  was  made  in  the  complaint  for 
any  damages  on  account  of  permanent  injury.  An-  al- 
legation that  plaintiff  has  been  unable  to  work  at  her 
usual  vocation  as  the  direct  result  of  injuries  received, 
and  at  the  date  of  filing  the  complaint  is  still  incapaci- 
tated, with  a  general  allegation  of  damages,  is  suffi- 
cient basis  for  an  allowance  for  impaired  capacity  in 
the  future,  and  for  all  injuries  which  necessarily  follow 
as  a  result  of  the  act  complained  of:  4  Sutherland, 
Damages  (3  ed.),  §  1244,  p.  3611;  Bradbury  v.  Benton, 
69  Me.  194;  Meier  v.  Shrunk,  79  Iowa,  17  (44  N.  W. 
209,  210) ;  Vaiage  of  Ava  v.  Grenawcdt,  73  HI.  App. 
633,  638.  The  allegations  of  plaintiff's  complaint  cov- 
ered permanent  injuries,  and  hence  the  instruction  > 
requested  was  properly  refused.  A  claim  for  damages 
for  impaired  capacity  is  not  a  claim  for  special  dam- 
ages and  need  not  be  specially  pleaded,  and  the  instruc- 
tion given  by  the  court  to  the  effect  that  the  jury 
should  consider  plaintiff's  impaired  capacity  in  the 
future  was  properly  given:  2  Sutherland,  Damages 
(3  ed.),  §  421,  p.  1167;  Cook  v.  Missouri  Pac.  By.  Co., 
19  Mo.  App.  329,  333;  City  of  Harvard  v.  Stiles,  54 
Neb.  26  (74  N.  W.  399).  The  instructions  fairly  sub- 
mitted the  case  to  the  jury. 

2.  We,  therefore,  come  to  the  question  of  the  au- 
thority of  the  Circuit  Court  to  set  aside  the  verdict 
for  insufficiency  of  evidence  since  the  adoption  of  the 
amendment  to  the  Constitution  referred  to. 

67  Otr^— 19 
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In  the  recent  case  of  Buchanan  v.  Lewis  A.  Hicks 
Co.,  66  Or.  503  (134  Pac.  1191,  1192),  published  about 
the  time  of  the  hearing  of  the  case  at  bar,  this  court 
had  under  consideration  the  construction  of  Article 
VII,  Section  3,  of  the  Constitution  as  to  the  authority 
of  any  court  to  re-examine  a  fact  tried  by  a  jury.  It 
was  contended  by  defendant's  counsel  in  that  case 
that  the  verdict  of  $1,500  awarded  plaintiff  for  the 
slight  injury  which  he  suffered  was  so  excessive  that 
an  error  was  committed  in  refusing  to  set  aside  the 
judgment  and  grant  a  new  trial.  Mr.  Justice  Moose, 
after  a  thorough  discussion  of  the  question,  said: 
''That  part  of  Article  VII,  Section  3  of  the  funda- 
mental law,  which  prohibits  a  court  from  re-examining 
any  fact  tried  by  a  jury,  when  the  verdict  is  based 
on  legal  evidence  properly  admitted,  should  be  so  con- 
strued as  to  effectuate  the  purposes  and  objects  that 
evidently  induced  the  amendment.  •  •  Applying  this 
legal  principle  to  the  parts  of  the  amended  section  of 
the  organic  act  under  consideration,  it  is  believed  that 
the  Supreme  Court,  on  appeal,  is  powerless  to  re- 
examine any  fact  tried  by  a  jury,  unless  it,  like  the 
lower  court,  in  passing  upon  a  motion  for  a  new  trial, 
can  affirmatively  say  there  is  no  evidence  to  support 
the  verdicf    In  the  case  at  bar  the  evidence  on  the  i 

part  of  plaintiff  tended  to  support  the  allegations  of 
her  complaint.  No  passion  or  prejudice  on  the  part 
of  the  jury  is  suggested. 

The  jury  were  permitted  by  the  instructions  of  the 
court  to  take  into  consideration  the  plaintiff's  bodily 
pain  and  suffering,  the  extent  of  her  injuiy,  loss  of 
time,  and  her  impaired  capacity  to  earn  her  living  in 
the  future,  and  awarded  her  as  compensation  therefor 
the  sum  of  $1,500.  The  condition  of  plaintiff  caused 
by  the  negligence  complained  of  was  explained  in 
detail  by  the  physicians  who  were  witnesses,  and  by 


Oct  1913.]     SiGEL  V.  Portland  Rt.  L.  ft  P.  Co.  291 

plaintiflF,  and  it  was  shown  what  amount  she  had  been 
able  to  earn  prior  to  the  accident.  It  therefore  became 
the  duty  of  the  jury  to  determine  the  amount  of  her 
damages.  Various  men  might,  under  the  evidence, 
reach  different  conclusions  in  regard  thereto.  The 
damages  assessed  by  the  verdict  do  not  indicate  that 
the  same  were  fixed  in  excess  of  an  amount  fairly 
within  the  range  of  the  evidence,  so  that  a  court  can 
affirmatively  say  there  is  no  evidence  to  support  the 
verdict.  The  trial  court  did  not  so  find.  The  judg- 
ment on  the  verdict  coald  not  be  set  aside  without  the 
re-examination  of  a  question  of  fact  which  had  been 
tried  by  a  jury  upon  legal  evidence  and  under  proper 
instructions  as  to  the  law :  Forrest  v.  Portland  Ry,, 
L.  &  P.  Co.,  64  Or.  240  (129  Pac.  1048, 1050).  There- 
fore, under  the  rule  announced  in  Buchanan  v.  Hicks, 
66  Or.  503  (134  Pac.  1191),  neither  this  court  nor  the 
Circuit  Court  is  authorized  to  set  aside  the  verdict 
and  grant  a  new  trial :  Consor  v.  Andrew,  61  Or.  483 
(123  Pac.  46) ;  State  v.  Rader,  62  Or.  37  (124  Pac.  195) ; 
Sullivan  v.  Wakefield,  65  Or.  528  (133  Pac.  641). 

The  lower  court  erred  in  granting  the  motion  to  set 
aside  the  judgment,  and  its  order  in  this  respect  is 
reversed.  EBVBBsto. 

Mb.  Chief  Justice  McBridb,  Mb.  Justice  Eakin  and 
Mb.  Justigb  McNaby  concur. 


292  Tamm  t;.  Sauset.  [67  Or. 


Argued  October  15,  decided  October  23, 1918. 

TAMM  V.  SAUSET.* 

(135  Pac.  868.) 

Mastsr  and  Servant— InJurieB  to  Besyant— Liability  of  ICaster— Ena- 
ployera'  Liability  Act. 
Under  employers'  liability  act  (Laws  1911,  p.  16),  providing  that 
owners,  contractors,  subcontractors,  corporations,  or  any  persons 
whatsoever  "engaged"  in  certain  activities  shall  be  liable  for  injuries 
to  employees,  and  shall  see  that  the  materials  employed  and  appliances 
used  are  carefully  selected  and  tested,  only  that  member  of  the  class 
enumerated  who  is  engaged  in  the  undertaking  at  the  time  of  the  in- 
jury is  liable  for  a  failure  to  provide  proper  appliances,  and  hence  a 
contractor  is  not  liable  for  injuries  sustained  by  a  seWant  of  a  sub- 
contractor through  the  latter's  negligence. 

From  Multnomah:  Henby  E.  McGinn,  Judge. 

Department  2.  This  is  an  action  by  Jesse  Tamm 
against  K.  Sauset  and  McDermott  &  Carmody  Con- 
tracting Company,  a  corporation,  to  recover  for  a  per- 
sonal injury,  in  which  the  jury  assessed  plaintiff's 
damages  at  $6,000,  and  from  the  resulting  judgment 
defendants  appeal.  The  facts  are  set  forth  in  the 
opinion.  Bsvebsed. 

For  appellants  there  was  a  brief  over  the  names  of 
Malarkey,  Seahrook  &  Scott,  and  Mr.  C  C  Wilson, 
with  an  oral  argument  by  Mr.  Ephraim  B.  Seahrook. 

For  respondent  there  was  a  brief  over  the  name  of 
RoMch  &  Senn,  with  an  oral  argument  by  Mr.  Frank 
S.  Senn. 

Mb.  Justice  McNaby  delivered  the  opinion  of  the 
court 

This  is  an  action  to  recover  damages  for  an  injury 
to  the  person  of  plaintiff,  sustained  in  August,  1911, 
while  engaged  upon  the  construction  of  a  sewer  in 

*A8  to  the  liability  of  one  contractor  to  serrants  of  another  working 
«n  same  promisea,  aee  note  in  46  L.  B.  A.  Oi.  Bspobsil 
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Corvallis.  The  city  had  let  the  contract  to  the  defend- 
ant, K.  Sauset,  who  subcontracted  to  defendants 
McDermott  &  Carmody  Contracting  Company,  a  cor- 
poration. A  description  of  the  work  includes :  First, 
the  excavation ;  second,  the  construction  of  the  arch  and 
of  the  sides  of  the  sewer.  At  the  bottom  of  the  sewer 
were  inverted  trenches,  which  were  filled  with  concrete 
in  order  to  form  a  permanent  and  substantial  founda- 
tion for  the  sewer. .  In  the  construction  work  a  gang 
of  men  with  a  steam  shovel  excavated  the  sewer  ditch, 
followed  by  a  crew  operating  a  hoisting  engine,  who 
dug  the  invert  in  the  bottom  of  the  ditch  and  filled  it 
with  concrete,  followed  lastly,  by  artisans  who  con- 
structed the  brick  and  concrete  work  of  the  arch  and 
sides  of  the  sewer.  At  a  time  coincident  with  the  acci- 
dent, plaintiff,  with  other  workmen,  was  engaged  in 
moving  the  hoist  ftom  one  portion  of  the  work  to  an- 
other, requiring  the  use  of  a  rope  and  capstan.  One 
end  of  the  rope  was  attached  to  the  engine,  the  other 
wound  around  the  capstan,  which  was  firmly  anchored 
to  a  **deadman."  As  the  capstan  revolved,  it  was  the 
duty  of  plaintiff  to  take  up  the  slack  from  the  rope 
as  it  was  unwound.  Plaintiff  took  the  position  in  his 
pleadings,  and  offered  evidence  in  support  thereof, 
that  the  rope  supplied  him  was  old,  frayed  and  worn 
out,  being  at  one  particular  place  spliced,  where  a  loose 
strand  hung  therefrom,  rendering  it  defective  and 
dangerous,  and  that  the  unraveled  strand  of  the  rope 
became  entangled  on  the  ^^niggerhead"  of  the  capstan, 
resulting  in  his  arm  being  thrown  over  the  **  nigger- 
head,"  and  thereby  crushed  and  broken  in  several 
places.  As  a  separate  act  of  negligence,  plaintiff  al- 
leges that  the  engineer  who  was  running  the  engine 
was  absent  therefrom  at  the  time  of  the  accident,  and 
on  that  account  was  unable  to  stop  the  engine  in  time 
to  prevent  plaintiff's  injury. 
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Counsel  for  defendants  take  the  side  of  the  case 
that  K.  Sauset  was  the  original  contractor,  and  that 
McDermott  &  Carmody  Contracting  Company  was  an 
independent  contractor,  owning  all  the  machinery,  rope, 
tools  and  appliances  used  on  the  work;  that  K.  Sauset 
had  no  contract  with  or  owed  no  duty  toward  plaintiff, 
having  no  control  or  authority  over  the  subcontractor. 
At  the  proper  time,  counsel  for  defendants  interposed 
a  motion  for  an  order  of  nonsuit  on  behalf  of  K.  Sau- 
set, which  the  court  overruled,  and  submitted  the  case 
to  the  jury,  which  returned  a  verdict  for  plaintiff  in 
the  sum  of  $6,000. 

The  one  issue  involved  is  whether  defendant  K.  Sau- 
set can  avail  himself  of  the  defense  of  independent 
contractor.  The  pleadings  examined  in  the  light  of 
the  employers'  liability  act  (Laws  1911,  p.  16)  show 
plainly  that  the  action  is  foundefl  upon  and  comes 
within  the  purview  of  that  enactment.  Counsel  for 
defendants,  as  decisive  of  their  contention,  rely  upon 
the  case  of  Lawton  v.  Morgan,  Fliedner  S  Boyce,  66 
Or.  292  (131  Pac.  314),  which  was  an  action  to  recover 
damages  for  a  personal  injury  claimed  to  have  been 
caused  by  defendant's  negligence.  The  stage  of  ac- 
tion is  well  set  by  Justice  Moore  in  the  following  lan- 
guage: 

**That  on  March  30,  1911,  the  time  of  the  accident, 
Lieth  and  Hecker  were  the  owners  of  a  tract  of  land 
at  the  northeast  corner  of  Grand  Avenue  and  East 
Stark  Street,  Portland,  Oregon,  and  prior  thereto  they 
had  entered  into  a  contract  with  the  corporation, 
whereby  it  engaged  to  erect  for  them  a  building  on 
the  premises.  In  order  to  secure  an  adequate  founda- 
tion for  the  structure,  it  became  necessary  to  drive  in 
the  earth  piling,  upon  the  top  of  which  the  foundation 
might  rest,  whereupon  the  corporation  made  a  con- 
tract with  Davidson,  by  the  terms  of  which  it  agreed 
to  supply  the  piling,  and  he  stipulated  to  furnish  them 
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the  machinery  and  labor  necessary  to  perform  that 
part  of  the  work.  The  piles  were  to  be  driven  accord- 
ing to  the  plans  and  specifications,  but  such  drawings 
and  detailed  statements  were  deviated  from  by  the 
corporation's  foreman,  who  changed  the  location  of 
some  of  the  supporting  timbers,  directed  in  a  few  in- 
stances that  one  pile  should  be  driven  on  top  of  an- 
other, specified  the  number  to  be  used,  and  indicated 
the  depth  to  which  they  should  be  forced.  The  plain- 
tiff was  employed  by  Davidson,  who  directed  where 
and  how  he  should  work,  and  had  the  right  to  discharge 
him,  though  he  and  the  other  employees  engaged  in 
driving  piling  were  paid  by  the  corporation's  checks, 
which  orders  on  the  bank  were  charged  on  account  of 
the  contract  price  against  Davidson,  who  was  without 
funds  to  pay  his  laborers.  The  steam  engine  fur- 
nished by  Davidson  as  a  motive  power  to  operate  the 
pile-driver  was  old  and  defective,  the  appliances  for 
raising  and  holding  the  hanmier  were  inadequate,  and 
no  provision  was  made  for  an  efficient  or  prompt 
system  of  conmiunication  by  means  of  signals  between 
the  man  who  operated  the  engine  and  the  employees 
about  the  pile-driver.  The  engine  was  Davidson's 
property,  and  the  corporation  did  not  exercise  any 
supervision,  direction  or  control  over  the  machinery, 
the  men  employed  by  Davidson,  the  signals,  the  ap- 
paratus, or  appliances  used  in  performing  such  work, 
and  as  between  the  corporation  and  Davidson  he  was 
an  independent  contractor.  The  plaintiff,  on  March 
30,  1911,  was  engaged  as  'top  man'  on  the  pile-driver, 
and  while  he  was  endeavoring  to  place  a  piling  between 
the  upright  leads,  the  hammer  without  his  signal  and 
in  the  absence  of  any  warning,  fell,  crushing  his  left 
hand  and  causing  the  injury  complained  of." 

After  stating  that  by  the  principles  of  the  common 
law  the  defense  of  independent  contractor  was  avail- 
able, and,  following  the  recital  of  the  material  provi- 
sions of  the  employers'  liability  act,  the  learned  justice 
holds  that  the  initiative  act  does  not  abrogate  such 
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a  defense,  and  that  a  defendant  possessing  such  an  exit 
from  liahility  may  exercise  the  immunity  as  readily 
under  the  statute  as  at  common  law.  The  decision  of 
this  case  was  based  upon  the  proposition  that  the  cor- 
poration was  not  the  employer  of  plaintiff,  that  it  had 
no  power  to  discharge  him,  and  that  it  exercised  no 
supervision  or  control  over  the  work. 

Subsequently,  this  court,  in  the  case  of  Ackles  r. 
Pacific  Bridge  Co.,  66  Or.  110  (133  Pac.  781),  in  an 
opinion  by  Chief  Justice  McBamE,  points  to  an  excep- 
tion to  the  rule  to  which  advertence  was  made.  Thus: 
**  Where  a  statute  or  city  ordinance  requires  certain 
precautions  to  be  taken  for  the  safety  of  the  public 
in  the  manner  of  doing  the  work,  a  contractor  cannot 
shift  his  liability  for  failure  to  take  these  precautions 
by  employing  a  subcontractor.*'  The  facts  giving  rise 
to  that  rule  were  these :  The  Pacific  Bridge  Company 
contracted  with  the  city  of  Portland  for  the  improve- 
ment of  a  portion  of  Alberta  Street;  that  at  the  time 
of  the  execution  of  the  contract  an  ordinance  obtained 
requiring  that  all  contractors,  having  work  with  re- 
gard to  the  streets,  should  erect  and  keep  erected  a 
barrier  along  the  line  of  the  work  to  guard  the  public 
from  injury.  The  defendant.  Pacific  Bridge  Company, 
contracted  with  Jeflfery  &  Buflfton  to  perform  the  con- 
tract. During  the  progress  of  the  work,  a  hole  in  the 
street  was  left  unguarded,  into  which  plaintiff  fell  and 
sustained  injuries.  The  trial  court  instructed  the  jury 
that  the  defense  offered  by  the  Pacific  Bridge  Com- 
pany that  it  was  not  liable,  because  having  let  the  con- 
tract to  a  secondary  party,  could  not  be  maintained.  , 
Above  all,  the  agreement  with  the  city  provided  that  the  i 
contract  should  be  performed  under  the  personal  , 
supervision  of  the  primal  contractor,  who  should  have  ' 
no  escape  from  liability  to  the  city,  and  that  the  sub- 
contractor should  be  construed  as  merely  an  employee 
of  the  contractor.    With  this  situation  in  mind,  the 
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sequence  is  that  the  Pacific  Bridge  Company,  by  the 
terms  of  its  compact  with  the  city,  stood  as  sponser 
for  and  guarantor  of  a  religious  performance  of  the 
contract,  and  could  not  thereby  screen  itself  from  any 
liability  which  attached  by  reason  of  the  neglect  of  its 
subcontractor  to  observe  the  requirements  of  the  ordi- 
nance enacted  by  the  city  to  preserve  inviolate  the 
safety  of  its  citizens.  Plain  to  be  seen,  the  ordinance 
in  question  enjoined  the  original  contractor  to  observe 
certain  cautionary  measures  apparently  of  a  personal 
duty  and  unassignable  in  character. 

To  take  up  the  case  in  hand,  the  employers*  liability 
act  particularizes  the  class,  such  as  owners,  con- 
tractors, subcontractors,  corporations  or  persons 
whatsoever  engaged  in  certain  activities  shall  see  that 
the  materials  employed  and  the  appliances  used  are 
carefully  selected,  inspected  and  tested,  so  as  to  detect 
any  defects.  The  evident  intent  of  the  statute  was 
to  hold  responsible,  for  personal  injuries  to  an  em- 
ployee, only  that  member  of  the  class  enumerated  who 
was  engaged  in  the  undertaking  or  enterprise  em- 
braced in  the  statute  whereby  the  injury  occurred. 
To  conceive  otherwise  would  be  going  wide  of  the  rule 
established  by  this  court  in  the  case  of  Lawton  v.  Mor- 
gan,  Fliedner  <&  Boyce,  66  Or.  292  (131  Pac.  314,  134 
Pac.  1037).  The  initiative  act  does  fix  a  high  standard 
of  care,  a  violation  of  which  is  negligence  per  $e,  but 
lays  that  care  to  the  door  of  the  person  having  the 
work  in  charge,  and  in  consequence  thereof  the  ap- 
plication of  the  enactment  must  be  circumscribed  to 
that  particular  source  from  which  or  from  whom  au- 
thority and  control  of  the  instrumentalities  and  in- 
dividuals emanate. 

For  these  reasons  the  judgment  of  the  lower  court 
will  be  reversed.  Ebvebsbd. 

Mb.  Chibf  Jtjstiob  McBbidb,  Mb.  Justicb  Eakik 
and  Mb.  Jtjstiob  Bban  concur. 
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Argaed  October  21,  decided  October  23,  1913. 

In  Re  VON  KLEIN. 

(135  Pac.  870.) 

Mamdamns— Wben  Uee— Bemedy  by  AppeaL 

Under  Section  1701,  L.  O.  L.,  providing  that  if  accused,  whose  trial 
has  not  been  postponed  upon  his  application  or  by  his  consent,  be  not 
brought  to  trial  at  the  next  term  of  court  in  which  the  indictment  is 
triable  after  it  is  found,  the  court  must  order  the  indictment  to  be 
dismissed,  unless  good  cause  to  the  contrary  be  shown.  Section  1606, 
providing  that  an  appeal  may  be  taken  from  an  order  refusing  to  dis- 
miss an  indictment  for  such  cause,  and  section  613,  providing  that 
mandamus  shall  not  issue  in  any  case  where  there  is  a  plain,  speedy 
and  adequate  remedy  of  the  law,  mandamus  will  not  lie  to  compel  the 
dismissal  of  an  indictment  for  delay  in  bringing  accused  to  trial,  the 
remedy  by  appeal  being  adequate. 

Department  1.  Original  proceeding  in  Supreme 
Court. 

Statement  by  Mb.  Chief  Justice  McBbide. 

This  is  an  original  proceeding  by  E.  E.  C.  Von  Klein, 
for  a  writ  of  mandamus  directed  to  the  Circuit  Court 
for  the  county  of  Multnomah,  department  No.  1.  The 
writ  recites  the  following  facts:  On  June' 13,  1913, 
petitioner  was  indicted  by  the  grand  jury  of  Multno- 
mah County  for  the  crime  of  larceny,  and  upon  the 
8th  day  of  July  following  another  indictment  was  re- 
turned, charging  him  with  the  crime  of  polygamy. 
Upon  the  first  indictment  petitioner  pleaded  not  guilty, 
and  the  cause  was  set  for  trial  on  July  15,  1913.  A 
trial  was  had  thereon  before  Hon.  Eobebt  G.  Mobbow, 
one  of  the  judges  of  the  Circuit  Court,  resulting  in  a 
failure  of  the  jury  to  agree.  Thereafter  the  court, 
upon  application  of  the  district  attorney,  without  any 
showing  by  the  state,  and  against  the  protest  of 
petitioner^  set  the  case  for  trial  on  the  2d  day  of  Sep- 
tember, at  which  time  petitioner  appeared  and  de- 
manded trial.    Thereupon  the  district  attorney  filed 
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an  affidavit  for  continuance,  and  the  defendant  filed  a 
connter-affidavit.  After  argoment  the  court,  without 
warrant  of  law  or  cause  having  been  shown,  continued 
the  trial  until  October  27, 1913,  and  over  the  September 
term  of  court,  the  September  term  being  the  next 
term  ensuing  after  the  filing  of  the  indictment  On 
the  6th  day  of  October,  1913,  petitioner  filed  a  motion 
to  dismiss  the  indictment  on  the  ground  that  the  court 
was  without  jurisdiction  to  try  the  cause,  which  mo- 
tion was  denied  by  the  court.  The  petitioner  alleges 
that  about  July  8, 1913,  he  was  arraigned  and  pleaded 
not  guilty  to  the  charge  in  the  indictment  for  polyg- . 
amy ;  that  no  attempt  was  made  by  the  state  to  prose- 
cute him  upon  such  charge ;  that  on  the  2d  day  of 
September,  1913,  he  appeared  and  demanded  imme- 
diate trial,  and  that  the  district  attorney  made  no 
application  for  a  continuance  or  any  showing  therefor, 
except  to  ask  that  the  trial  be  set  for  October  27, 1913 ; 
that  the  September  term  was  the  term  next  ensuing; 
and  that  petitioner  is  entitled  to  have  the  indictment 
dismissed  for  failure  of  the  state  to  bring  the  case  on 
for  trial  at  the  term  of  court  next  following  the  indict- 
ment. A  motion  to  that  effect  was  made  and  over- 
ruled. The  writ  also  alleges  that  the  principal  wit- 
nesses on  behalf  of  the  state  have  departed  therefrom 
through  no  fault  of  petitioner,  it  appearing  from  the 
allegations  thereof  that  it  is  not  probable  they  will  ever 
return.  The  defendant  demurred  generally  and  spe- 
cially. Dbmurbeb  Sustained  :  Wbit  Quashed. 

Mr.  Wilson  T.  Hume,  for  the  petitioner. 

Mr.  Robert  F.  Maguire,  contra. 

Opinion  by  Mb.  Chief  Justice  McBbidb. 

Section  1701,  L.  0.  L.,  is  as  follows:  ^*If  a  defend- 
ant indicted  for  a  crime,  whose  trial  has  not  been  post- 
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poned  upon  his  application  or  by  his  consent,  be  not 
brought  to  trial  at  the  next  term  of  court  in  which 
the  indictment  is  triable,  after  it  is  found,  the  court 
must  order  the  indictment  to  be  dismissed,  unless  good 
cause  to  the  contrary  be  shown.'*  Section  1606  pro- 
vides that  an  appeal  may  be  taken  from  an  order  re- 
fusing to  dismiss  the  indictment  for  the  causes  speci- 
fied in  Section  1701.  Section  613,  L.  0.  L.,  provides 
inter  alia:  *'The  writ  (of  mandamus)  shall  not  be 
issued  in  any  case  where  there  is  a  plain,  speedy,  and 
adequate  remedy  in  the  ordinary  course  of  the  law." 
Having  a  remedy  by  appeal  the  petitioner  cannot  avail 
himself  of  the  extraordinary  remedy  by  mandamus: 
3  Blackstone,  266,  note  11;  Durham  v.  Monumental 
8.  M.  Co.,  9  Or.  41;  Ex  parte  Williamson,  8  Ark.  424; 
State  ex  rel.  Harris  v.  District  Court,  27  Mont.  280 
(70  Pac.  981) ;  State  ex  rel.  Hennessy  v.  District  Court, 
26  Mont.  274  (67  Paa  625) ;  Commonwealth  ex  rd. 
Hoopes  V.  Thomas,  163  Pa.  446  (30  Atl.  206) ;  State 
ex  rel.  City  of  Milwaukee  v.  Ludwig,  106  Wis.  226 
(82  N.  W.  158).  The  case  of  Ex  parte  Ford,  160  Cal. 
334  (116  Pac.  757,  Ann.  Gas.  1912D,  1267,  35  L.  B.  A. 
(N.  S.)  882),  and  the  case  of  Ford  v.  Superior  Court,  i 

17  Cal.  App.  1  (118  Pac.  96),  would  seem  to  intimate 
a  view  contrary  to  the  authorities  above  cited;  but, 
upon  examination  of  the  California  code,  it  appears 
that  there  is  no  provision  for  an  appeal  from  an  order 
refusing  to  dismiss  an  indictment.  In  his  concurring 
opinion  in  Strong  v.  Gro/nt,  99  Cal.  100  (33  Pac.  733), 
Mr.  Chief  Justice  Beattf  clearly  depicts  the  intoler- 
able situation  of  a  defendant  under  the  CaKf omia 
statute,  which  permits  an  appeal  only  from  a  final 
judgment  of  conviction.  In  this  state  the  statute  gives 
the  right  to  have  the  indictment  dismissed,  and  pro- 
vides a  remedy  for  a  violation  of  that  right,  namely, 
by  appeal.  A  specific  remedy  being  provided,  man- 
damus will  not  lie. 
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It  is  contended  upon  the  argument  that  the  remedy 
by  appeal  would  not  be  adequate,  for  the  reason  that 
upon  appeal  the  decision  of  the  lower  court  could  be 
reversed  only  for  an  abuse  of  discretion ;  but  the  argu- 
ment is  fallacious.  Either  the  defendant  had  an  abso- 
lute right  to  a  dismissal  upon  the  facts  presented,  or 
the  court  had  an  absolute  right  to  refuse.  If  it  was 
a  matter  of  discretion,  and  the  court  exercised  that 
discretion,  we  have  no  right  to  interfere  in  any  event. 
If,  on  the  other  hand,  the  attempted  showing  made  by 
the  state  was  not  up  to  the  standard  required  by  law, 
the  court  was  without  jurisdiction  to  try  the  case,  and 
erred  in  refusing  to  dismiss  it.  It  is  clear  that  every 
question  which  petitioner  seeks  to  raise  by  this  pro- 
ceeding could  have  been  raised  upon  an  appeal  from 
the  motion  to  dismiss. 

The  demurrer  will  be  sustained  and  the  writ 
quashed.  Wbit  Quashed. 

Mb.  Justice  Moobe,  Mb.  Justice  Bubnett  and  Mb. 
JusxlcB  Bamsby  concur. 


Submitted  on  Motion  to  Dismiss  Appeal  October  0,  decided  October 

23,  1913. 

OBEQON  AUTO-DISPATCH  v.  CADWELL.* 

(135  Pac.  880.) 

Appeal  ftnd  Error— PartleB—DeatlL 

1.  Under  Section  38,  L.  O.  Jj.,  providing  that  no  «ction  shall  abate 
by  death,  but  the  court  may,  on  motion,  allow  the  action  to  be  main- 
tained by  or  against  decedent's  personal  representatives,  the  death  of 
a  party  suspends  the  action  until  order  is  made  continuing  it  against 
the  representatives,  and  the  court  has  no  jurisdiction  of  the  represent- 
atives until  substitution  and  notice  to  them,  and  the  period  of  such 

*As  to  the  effect  of  client's  death  on  attorney's  authority  to  proceed 
with  mat,  see  note  in  34  L.  B.  A.  (N.  8.)    1189.  Bspobtek. 
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•nspensioB  is  not  a  part  of  the  time  within  which  an  appeal  maj  be 
taken. 

Abatement  and  Bevival — Transfer  of  Interest. 

2.  The  transfer  of  an  interest  in  the  subjeet  matter  of  the  litiga- 
tion does  not  abate  the  action,  the  case  proceeding  in  the  name  of  the 
original  party,  since  in  such  case  no  provision  for  subetitution  is  made 
by  Section  38,  L.  O.  L. 

Attorney  and  Client— Termination  of  Anthority. 

3.  The  death  of  a  party  terminated  the  authority  of  his  attorney, 
so  that  the  attorney  could  not  be  served  with  notice  of  appeal,  and 
the  supreme  court  would  not  have  jurisdiction  of  an  appeal  taken 
upon  notice  of  appeal  served  upon  such  attorney. 

From  Multnomah :  Henby  E.  McGinn,  Judge. 

Department  2.  This  is  an  action  by  the  Oregon 
Auto-Dispatch  against  W.  A.  Cadwell  and  Elizabeth 
M.  Cadwell,  as  administrators  of  the  estate  of  Cor- 
nelia Burkhart,  deceased.  Defendants  move  to  dis- 
miss  plaintiff's  appeal.  Disiobsed. 

Cake  <&  Cake,  for  the  motion. 

Reed  d  Bell  and  Mr.  Alfred  P.  Dodson,  contra. 

Mb.  Justice  Eaein  delivered  the  opinion  of  the 
court. 

1.  This  action  was  begun  against  Cornelia  Burk- 
hart, and  judgment  was  rendered  against  her  on  Feb- 
ruary 17,  1913.  She  died  on  June  17,  1913,  and  on 
June  24th,  W.  A.  Cadwell  and  Elizabeth  Cadwell  were 
duly  appointed  administrator  and  administratrix  of 
the  estate  of  Cornelia  Burkhart.  On  July  10th  notice 
of  appeal  was  served  upon  the  attorney  who  repre- 
sented the  defendant  in  the  action,  being  entitled 
Oregon  Auto-Dispatch,  a  Corporation,  v.  Cornelia 
Burkhart.  On  July  30th,  by  order  of  the  Circuit 
Court,  said  administrator  and  administratrix  were 
substituted  as  defendants  in  said  action  in  lieu  of 
Cornelia  Burkhart,   deceased.    On   the   19th   day  of 
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September,  defendants  moved  the  court  to  dismiss  the 
appeal  for  the  reason  that  no  notice  of  appeal  had  been 
served  on  defendants,  or  either  of  them.  Section  38, 
Li.  O.  L.,  provides :  **No  action  shall  abate  by  the  death, 
marriage,  or  other  disability  of  a  party,  or  by  the 
transfer  of  any  interest  therein,  if  the  cause  of  action 
survive  or  continue.  In  case  of  the  death,  marriage 
or  other  disability  of  a  party,  the  court  may,  at  any 
time  within  one  year  thereafter,  on  motion,  allow  the 
action  to  be  continued  by  or  against  his  personal 
representatives  or  successors  in  interest.**  This  is 
one  of  the  actions  that  sur\?ives  the  death  of  the  party: 
See  Sections  378,  379,  L.  O.  L.  And  personal  repre- 
sentatives may  be  substituted  as  defendants  in  such 
an  action,  but  the  action  is  suspended  by  the  death  of 
the  party  until  an  order  is  made  by  the  court  continu- 
ing the  action  against  the  representatives,  and  the  time 
during  such  suspension  is  no  part  of  the  time  within 
which  an  appeal  may  be  taken :  Dich  v.  Kendall,  6  Or. 
166;  McBride  v.  Northern  Pac.  R.  R.  Co.,  19  Or.  64 
(23  Pac.  814). 

Mr.  Justice  McBridb,  in  Young  ^s  Estate,  59  Or.  348 
(116  Pac.  1060,  Ann.  Gas.  1913B,  1310),  after  stating 
the  effect  of  Section  38,  L.  0.  L.,  in  suspending  the  suit 
until  substitution,  says:  ''It  is  conceived  that  such  sus- 
pension has  the  same  temporary  effect  on  the  rights 
of  the  parties  as  though  the  suit  were  actually  abated, 
that  neither  party  can  move  in  the  case  until  a  sub- 
stitution is  ordered,  and  that  during  the  interval  *  * 
the  disabilities  of  either  party  remain  the  same  as  at 
common  law.*'  Therefore  the  court  has  no  jurisdic- 
tion of  the  estate,  or  of  its  representatives  until  the 
substitution  is  made  and  notice  given  to  them. 

2.  The  rule  is  different  in  regard  to  the  transfer  of 
an  interest  in  the  subject  of  litigation.  In  such  a  case 
the  action  does  not  abate,  and  the  case  may  proceed 
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in  the  name  of  the  original  party.  The  statute  does 
not  provide  for  substitution  in  such  a  case :  See  Bums 
V.  Kennedy,  49  Or.  588  (90  Pac.  1102);  Culver  v. 
Handle,  45  Or.  491  (78  Pac.  394) ;  FUdew  v.  MUner,  57 
Or.  16  (109  Pac.  1092). 

3.  The  case  before  us  is  an  attempt  to  bring  defend- 
ants into  this  court  upon  appeal  without  service  of 
notice  thereof.  There  can  be  no  notice  to  a  deceased 
person.  The  death  terminated  the  authority  of  the  at- 
torney, and  this  court  has  no  jurisdiction  of  the  appeaL 

The  appeal  is  dismissed.  Dismissed. 

Mr.  Chief  Justice  McBRmE,  Mb.  Justice  Bean  and 
Mb.  Justice  MoNaby  concur. 


Motion  to  DiBmiflB  Appeal  denied  May  27, 1913. 
Argued  October  29,  decided  November  11,  1913. 

DE  LOEE  V.  SMITH. 

(132  Pac.  521:  136  Pac.  13.) 

Appeal  and  Error— Notice  of  Appeal — Time. 

1.  An  oral  notice  of  appeal  given  at  the  time  a  motion  for  a  new 
trial  was  denied  and  prior  to  the  time  judgment  was  entered  was  in- 
effectual for  any  purpose,  Section  201,  L.  O.  L.,  providing  for  entry  of 
judgment,  and  Section  550  for  oral  notice  of  appeal  after  such  entry, 
and  the  oral  notice  did  not  affect  the  party's  right  thereafter  to  give 
a  written  notice  of  appeal,  etc. 

Witnesses — Competency — ^Soorce  of  Knowledge— Eavesdropping. 

2.  Where  a  witness  called  to  testify  concerning  a  telephonic  con- 
versation between  others  qualified  himself  by  testifying  that  he  recog- 
nized the  voice  of  the  speaker,  he  was  not  disqualified  because  he  heard 
the  conversation  by  means  of  eavesdropping  or  "cutting  in"  on  the 
phone. 

[As  to  law  of  telephone  as  appUed  to  rules  of  evidence,  see  note 
in  127  Am.  St.  Rep.  538.] 

Trial—- Instructions— Begnest  to  Charge. 

3.  In  replevin  the  court  charged  that  a  wrongful  taking  meant  a 
taking  without  right  and  lawful  authority^  and  that  if  G.  traded  the 
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propertj  in  dispute,  of  which  he  was  not  the  owner,  to  defendant, 
defendant's  possession  wonld  be  wrongful,  though  he  belieyed  that  G. 
was  the  owner,  and  if  he  returned  the  propertj  to  O.,  after  demand 
by  plaintiff  and  prior  to  suit,  and  plaintiff  had  no  knowledge  of  the 
return,  such  condition  would  constitute  an  unlawful  detention  by  de- 
fendant, but  if  it  appeared  that  after  demand  for  return  of  the  prop- 
erty, and  prior  to  the  commencement  of  the  action,  defendant  delivered 
the  property  to  G.  and  plaintiff  had  knowledge,  such  situation  would 
be  a  defense.  Held,  that  such  instruction  covered  a  request  to  charge 
that  if  defendant  obtained  possession  of  the  property  from  G.  by  a 
contract  which  was  subject  to  plaintiff's  approval,  and  plaintiff  refused 
to  accept  the  trade  and  demanded  possession,  and  defendant  refused 
to  deliver,  the  verdict  should  be  for  plaintiff,  and  any  transfer  or  sur 
render  of  the  property  by  defendant  to  G.  after  demand  and  before 
the  commencement  of  the  action  would  constitute  no  defense. 

Beplevln— Natnre  of  Action— BeqnlBiteft—PonMWioiL 

4.  To  maintain  replevin  defendant  must  have  had  either  actual  or 
eonstructive  possession  of  the  property  at  the  commencement  of  the 
action,  so  that,  if  judgment  was  rendered  against  him^  he  might  deliver 
it  to  plaintiff. 

From  Grant :  Dalton  Biggs^  Judge, 

This  is  an  action  by  M.  E.  De  Lore  against  Joseph 
L.  Smith.  There  was  a  judgment  in  favor  of  the  de- 
fendant and  plaintiff  appeals.  Eespondent  files  mo- 
tion to  dismiss  the  appeal  and  affirm  the  judgment  of 
the  lower  court.  Dsnisd. 

Mr.  A.  D.  Leedy,  for  the  motion. 

Mr.  Errett  Hicks  and  Mr.  Otis  Patterson,  contra. 

Mr.  Justice  Moose  delivered  the  opinion  of  the 
court. 

1.  This  is  a  motion  to  dismiss  an  appeal  and  affirm 
a  judgment.  An  inspection  of  the  transcript  brought 
up  shows  that  a  trial  of  the  action  resulted  in  a  ver- 
dict and  judgment  in  favor  of  the  defendant.  Three 
days  thereafter  a  motion  to  set  aside  the  verdict  and 
for  a  new  trial  was  denied,  whereupon  plaintiff 's 
counsel  in  open  court  gave  an  oral  notice  of  appeal 
and  within  the  time  prescribed  filed  an  undertaking 
67  Or.— ao 


306  Db  Lobe  v.  Smith.  [67  Or. 

therefor.  Thereafter  the  attempted  appeal  was 
abandoned  and  a  written  notice  of  appeal  and  an 
undertaking  thereon  were  served  and  filed.  The  tran- 
script of  appeal  was  left  with  our  clerk  within  the  time 
prescribed  considering  the  latter  notice  and  undertak- 
ing as  the  initiation  of  a  review  of  the  judgment. 

The  defendant's  counsel  maintain  that,  the  appeal 
having  been  perfected  pursuant  to  the  original  oral 
notice,  it  cannot  be  abandoned  and  a  new  appeal  taken. 
This  contention  is  without  merit,  however,  for  as  the 
oral  notice  was  given  at  the  time  the  motion  for  a  new 
trial  was  denied,  and  not  at  the  time  the  judgment 
was  given  and  entered,  the  notice  was  ineffectual  for 
any  purpose:  Sections  201,  550,  L.  0.  L.;  Barde  v. 
Wilson,  54  Or.  68  (102  Pac.  301). 

The  original  attempt  to  review  the  judgment  being 
ineffectual,  it  was  proper  to  abandon  the  experiment 
and  to  begin  again  by  the  service  of  a  written  notice 
of  appeal  and  the  giving  of  an  undertaking  thereon. 

It  follows  that  the  motion  should  be  denied,  and  it 
is  so  ordered.  Denied. 


Decided  November  11, 1913. 

On  the  Merits. 

(136  Pac.  13.) 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Stephen  A.  Lowell,  Mr.  Errett  Hicks  and  Mr.  Otis 
Patterson,  with  an  oral  argument  by  Mr.  Lowell. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  A.  D.  Leedy. 
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En  Banc.  Mb.  Justice  MoNaby  delivered  the 
opinion  of  the  court. 

This  is  an  action  of  replevin  whereby  plaintiff  seeks 
to  recover  from  defendant  the  possession  of  two  cows 
claimed  to  have  been  taken  unlawfully  from  plaintiff  on 
June  17,  1912.  Demand  was  made  upon  defendant 
for  their  return  12  days  later.  Defendant,  after  deny- 
^S9  upon  information  and  belief,  plaintiff's  owner- 
ship and  possession  of  the  property,  asserted  as  a  sep- 
arate defense  that  prior  to  the  17th  day  of  June,  1912, 
defendant  obtained  the  cows  by  exchange  of  other 
property  from  one  Floyd  Gilcrest,  to  whom  the  prop- 
erty was  redelivered  on  July  2, 1912.  Plaintiff  replied 
by  general  denial.  The  trial  of  the  case  resulted  in  a 
verdict  for  defendant. 

2.  During  the  progress  of  the  trial  defendant,  for 
the  purpose  of  showing  knowledge  upon  the  part  of 
plaintiff  of  the  return  of  the  cattle  to  Gilcrest,  gave 
testimony  to  the  effect  that  he  overheard  a  conversa- 
tion between  plaintiff  and  her  daughter  wherein  the 
former  was  told  the  cows  had  been  redelivered  to  Gil- 
crest. Plaintiff's  counsel  objected  to  the  testimony 
for  the  reason  that  the  witness  was  an  eavesdropper 
and  thereby  committed  **an  act  of  gross  impropriety 
and  a  moral  wrong  and  a  witness  testifying  to  such  a 
conversation  could  not  show  any  of  the  elements  or 
conditions  which  must  first  be  shown  in  order  to  admit 
evidence  of  such  a  conversation.''  Defendant  over- 
heard the  conversation,  to  which  objection  was  made, 
at  a  point  on  the  telephone  intermediate  between  the 
home  of  plaintiff  and  her  daughter,  who  is  the  wife  of 
Gilcrest.  In  qualifying  himself  as  a  witness,  defend- 
ant stated  that  by  chance  he  took  down  the  receiver  of 
the  telephone  when  the  parties  were  engaged  in  con- 
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versation  and  that  he  heard  the  declaration  and  knew 
the  voices  of  the  parties  conversing.  Since  a  time 
practically  concurrent  with  the  use  of  the  telephone  as 
a  medium  of  communication,  the  courts  have  held  that 
a  conversation  had  over  the  telephone  was  admissible 
when  the  witness  could  testify  he  recognized  the  voice 
of  the  party  speaking.  While  the  practice  of  eaves- 
dropping or  ** cutting  in'*  on  a  telephone  is  most 
despicable,  yet  we  cannot  say  as  a  rule  of  evidentiary 
law  that  the  practice  of  this  impropriety  disqualifies 
a  person  who  has  qualified  himself  by  testifying  he 
recognized  the  voice  of  the  speaker.  Under  the  cir- 
cumstances, the  question  whether  the  conversation  did 
take  place,  its  nature,  and  whether  defendant  correctly 
identified  the  voices  engaged  in  the  conversation  was 
a  fact  for  the  jury. 

3.  Complaint  is  made  that  the  court  erred  in  its 
refusal  to  give  the  following  instruction : 

*'The  court  instructs  the  jury  that  if  you  find  from 
a  preponderance  of  the  evidence  that  defendant  ob- 
tained possession  of  these  cows  from  Floyd  Gilcrest 
in  a  trade  for  a  wagon,  but  such  trade  was  made  sub- 
ject to  the  approval  of  the  plaintiff,  and  if  plaintiff 
refused  to  accept  such  trade  and  demanded  possession 
of  these  cows  from  defendant,  and  defendant  refused 
to  deliver  them  to  plaintiff,  your  verdict  should  be  for 
plaintiff,  and  any  transfer  or  surrender  of  said  cows 
by  defendant  to  the  said  Gilcrest  after  said  demand 
and  before  the  commencement  of  this  action,  in  order 
to  avoid  this  action,  would  not  avail  him  anything  and 
the  verdict  should  be  for  the  plaintiff.^* 

The  court  did  advise  the  jury  at  length  by  saying 
in  substance  that  a  wrongfid  taking  means  a  taking 
without  right  and  without  lawful  authority;  that  if 
Gilcrest  traded  the  property  in  dispute  to  defendant, 
when  he  (Gilcrest)  was  not  the  owner  thereof,  the 
possession   of   defendant  would,  be   wrongful,   even 
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though  he  believed  that  Gilcrest  was  the  owner  or  had 
a  right  to  dispose  of  the  property;  that  if  defendant 
returned  the  property  to  Gilcrest,  after  demand  by 
plaintiff,  and  prior  to  the  commencement  of  the  ac- 
tion, and  that  plaintiff  had  no  knowledge  of  the  return 
of  the  property,  such  condition  would  constitute  an 
unlawful  detention  by  defendant,  but  if  it  appeared 
that  after  demand  had  been  made  for  the  return  of  the 
cows,  and  prior  to  the  commencement  of  the  action, 
defendant  delivered  the  property  to  Gilcrest  and 
plaintiff  had  knowledge  thereof,  such  situation  would 
be  a  defense  to  the  action. 

We  think  the  court  ^s  counsel  was  even  more  favor- 
able to  plaintiff  than  the  law  contemplates,  and  that  no 
error  was  committed  in  refusing  to  pass  to  the  jury 
the  instructions  requested  by  the  plaintiff.  There 
was  no  dispute  in  the  testimony  that  defendant  sea- 
sonably after  the  demand  made  by  plaintiff,  and  prior 
to  the  institution  of  the  action,  returned  the  property 
to  Gilcrest,  from  whom  it  had  been  procured, 

4.  As  an  abstract  proposition  of  law,  this  court  has 
become  wedded  to  the  rule  that,  in  order  to  maintain 
replevin,  defendant  should  have  either  the  actual  or 
constructive  possession  of  the  property  sought  to  be 
recovered  at  the  time  of  the  commencement  of  the 
action,  so  that  defendant,  if  judgment  be  rendered 
against  him,  might  make  delivery  thereof  to  plaintiff : 
Krebs  Hop  Co.  v.  Taylor,  52  Or.  627  (97  Pac.  44,  98 
Pac.  494) ;  Jenkins  v.  Ontario,  44  Or.  72  (74  Pac.  466, 
102  Am.  St.  Bep.  625).  Judgment  Affibmed. 


310  Gtntheb  v.  Brown  &  MgGabs.  [67  Or. 


Argued  Sepiember  4,  decided  September  16,  rehearing  denied 
November  11, 1913. 

GYNTHEE  v.  BROWN  &  McCABE/ 

(134  Pac.  1186.) 

Pleading — General  and  Specific  Allegations. 

1.  Where  both  general  and  specific  allegations  are  made  respecting 
the.  same  matter,  the  latter  control;  and  hence,  if  there  is  a  general 
charge  of  negligence,  followed  by  a  statement  of  the  specific  facts,  the 
facts  specified  govern  the  conclusion  of  negligence. 

Pleading— Construction— Snfliciency  After  Verdict. 

2.  A  complaint,  in  a  stevedore's  action  to  recover  damages  for  in- 
juries sustained  by  reason  of  the  hoist  engineer's  failure  to  properly 
carry  out  signals,  alleged  that,  while  plaintiff  and  his  fellow-workmen 
were  undertaking  to  store  stacks  of  lumber  in  the  hold  of  a  ship,  the 
engineer  was  notified  to  let  go  on  the  fall  in  order  to  loosen  the  chain 
around  the  timber  so  that  such  chain  might  be  shifted,  and,  instead 
of  letting  go  on  the  fall,  the  engineer  carelessly  and  negligently  went 
ahead,  and  the  timber  was  suddenly  lifted  off  the  block  and  shifted 
against  plaintiff.  The  complaint  further  charged  that  defendant  sta- 
tioned the  engineer  at  too  great  a  distance  from  the  signalman;  that 
the  signals  given  could  not  be  and  were  not  communicated  with  suffi- 
cient promptness  and  accuracy;  that  the  engineer,  instead  of  letting 
go  on  the  fall  as  he  was  signaled  to  do,  went  forward  through  mistake 
and  confusion ;  and  that  the  system  of  communication  by  means  of  sig- 
nals was  not  at  all  times  or  at  any  time  prompt,  efficient  and  accurate. 
Eeld,  that  the  complaint  was  sufficient  after  verdict  to  sustain  a  re- 
covery on  the  ground  that  plaintiff  counted,  not  on  the  negligence  of 
the  engineer,  but  on  defendant's  failure  to  provide  a  reasonably  safe 
method  of  signaling. 

Master  and  Servant— Injuries  to  Servant— Duty  of  ICaster. 

3.  In  an  action  for  injuries  to  a  servant  by  the  master's  failure  to 
supply  reasonably  safe  tools  and  appliances,  the  burden  of  proof  is  on 
the  servant  to  show  the  negligence  specified,  and  to  prove  facts  in  addi- 
tion to  the  accident  inconsistent  with  the  exercise  of  due  care. 

[As  to  liability  of  employer  for  unsafe  appliances,  see  notes  in 
77  Am.  Dec.  218;  97  Am.  St.  Bep.  884;  98  Am.  St.  Bep.  289.] 

Master  and  Servant — ^Injuries  to  Servant— Defective  Appliances — Sig- 
naling System. 

4.  In  an  action  for  injuries  to  a  stevedore  by  being  struck  by  a 
timber  in  the  hold  of  a  vessel  as  it  was  moved  in  the  wrong  direction 
by  the  hoist  engineer,  evidence  held  to  authorize  submission  to  the 

*The  authorities  on  the  general  question  of  the  master's  duty  to 
warn  or  instruct  servant  are  collated  in  an  extensive  note  in  14 
L.  B.  A.  33.  Bkpostbl 
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jury  of  the  question  whether  the  accident  was  caused  by  the  master's 
negligence  in  failing  to  provide  an  efficient  system  of  signaling  from 
the  hatch-tender  to  the  engineer. 

Kegllgence — ^Existence — ^Proximate    Cause — drcnmstaiitlal    Evidence. . 

5.  The  existence  of  negligence  and  the  proximate  cause  of  an  in- 
jury may  be  established  by  circumstantial  evidence. 

[As  to  doctrine  of  proximate  cause,  see  note  in  36  Am.  6t.  Bep. 
807.] 

Master  and  Servant — ^Injnilee  to  Servant — Negligence— Signal  Syt- 
tem — ^Evidence. 

6.  Where  an  injury  to  a  stevedore  was  alleged  to  have  resulted 
from  the  master's  negligence  in  failing  to  provide  an  efficient  signal 
system  between  the  hatch-tender  and  the  engineer,  evidence  that  the 
engineer  was  stationed  at  too  great  a  distance  to  insure  accurate  con- 
veyance of  signals,  and  that  on  the  day  of  and  prior  to  the  accident 
two  or  three  mistakes  were  made  by  him  in  regard  to  signals,  and 
that  notice  thereof  was  given  to  the  foreman,  but  that  no  change  had 
been  made  in  the  system  thereafter,  was  properly  admitted  in  con- 
nection with  the  limitation  that  the  jury  should  only  consider  it  to 
show  that  the  system  of  signals  maintained  by  defendant  was  de- 
fective, and  that  he  might  reasonably  have  anticipated  the  occurrence 
of  the  accident. 

From  Multnomah:  Calvin  TJ.  Gantbnbein,  Judge. 

Department  2.    Statement  by  Mb.  Justicb  McNabt. 

This  is  an  action  by  William  Gynther  against  Brown 
&  McCabe,  a  corporation,  to  recover  damages  for  per- 
sonal injuries  sustained  by  plaintiff  as  a  result  of 
negligence  alleged  to  have  been  occasioned  by  defend- 
ant's servants.  Plaintiff  declares  that  at  the  time  of 
the  accident  defendant,  a  corporation,  was  engaged  as 
a  stevedore  in  loading  and  storing  away  lumber  in  the 
ship  '^Marechal  De  Castris,''  which  was  berthed  at  a 
dock  in  the  Willamette  Eiver  at  Linnton,  Oregon ;  that 
plaintiff  was  employed  by  defendant  to  receive  the 
lumber  in  the  hold  of  the  ship  and  to  take  the  same 
from  the  ropes  to  which  the  lumber  was  attached  and 
swung  by  means  of  pulleys  and  cables  into  the  hold; 
that  defendant,  while  loading  the  ship,  had  control, 
through  its  engineer,  and  was  in  possession  of  a 
donkey-engine  upon  a  scow  stationed  on  the  inshore 
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side  of  the  vessel  at  about  the  aft  end  of  the  forward 
rigging  some  60  feet  forward  of  the  hatch  througli 
which  the  lumber  was  being  received ;  that  during  the 
month  of  May,  1911,  plaintiff,  with  other  workmen, 
was  employed  by  defendant,  in  the  hold  of  the  ship,  to 
store  away  the  lumber  placed  therein,  and  while  so 
employed,  defendant,  through  its  servants,  lowered  a 
timber  of  large  dimensions  in  the  trunkway  of  the 
ship;  that,  while  plaintiff  and  his  fellow-workmen 
were  undertaking  to  store  the  lumber,  the  engineer  of 
the  donkey-engine  was  notified  to  ''let  go' ^  on  the  fall, 
in  order  to  loosen  the  chain  around  the  timber,  but, 
instead  of  the  engineer  ''letting  go"  on  the  fall,  he 
carelessly  and  negligently  went  ahead,  and  as  a  conse- 
quence the  timber  was  suddenly  lifted  off  of  the  blocks, 
striking  plaintiff  violently  on  his  body  and  pinning 
him  between  the  timber  and  a  ladder  in  the  main  hatch 
of  the  ship.    The  heart  of  the  charge  of  neglect  being 
that:  ''The  injuries  were  particularly  caused  by  the 
negligence  of  the  defendant  in  not  furnishing  an  en- 
gineer fit  and  competent  to  carry  out  the  details  of  his 
work,  and  the  carelessness  and  negligence  of  said  en- 
gineer, the  agent  and  servant  of  the  defendant,  in  care- 
lessly and  negligently  going  ahead  with  the  load  and 
hoisting  the  same  instead  of  letting  go  on  the  fall  and 
load  when  signaled  so  to  do ;  that  the  said  defendant, 
its  agents  and  servants,  stationed  the  said  donkey 
engineer  at  too  great  a  distance  and  at  such  a  location 
from  the  signalman  or  hatch-tender  stationed  at  the 
hatch,  that  the  signals  given  by  the  hatch-tender  to 
the  donkey  engineer  could  not  be  and  were  not  com- 
municated with  sufficient  promptness  and  accuracy  to 
said  engineer,  and  thereby  the  said  engineer,  instead 
of  letting  go  on  the  fall  as  he  was  signaled  to  do,  went 
forward  through  mistake  and  confusion ;  and  that  the 
system  of  communication  by  means  of  signals  was  not 


Nov.  1913.]      Gynthsb  v.  Bbown  &  McCabk  313 

at  all  times  or  at  any  time  prompt,  efficient,  and  ac- 
curate. ^^  The  answer  of  defendant  contains  the  de- 
fenses of  assumption  of  risk,  contributory  negligence, 
and  the  negligence  of  plaintiff's  fellow-servant.  The 
case  was  tried  before  a  jury  which  returned  a  verdict 
in  favor  of  the  plaintiff  for  $12,485.  The  trial  court 
overruled  a  motion  to  set  aside  the  verdict,  and  de- 
fendant prosecutes  this  appeaL  Affibmbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Griffith,  Leiter  <&  Allen,  Mr.  Ralph  E.  Moody  and  Mr. 
F.  J.  Lonergcm,  with  oral  arguments  by  Mr.  Moody 
and  Mr.  Loner gan. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  GUtner  <&  Bewail,  Mr.  Ephraim  B.  Seorbrook 
and  Mr.  R.  R.  GUtner,  with  oral  arguments  by  Mr. 
Seabrook  and  Mr.  GUtner. 

Mb.  Justice  McNabt  delivered  the  opinion  of  the 
court. 

From  testimony  uncontradicted  it  appears :  The  de- 
fendant had  stationed  on  the  deck  of  the  vessel,  at  a 
point  near  the  hatch  through  which  the  timber  was 
being  lowered,  a  hatch-tender,  whose  office  was  to  re- 
ceive signals  by  word  of  mouth  from  the  man  in  the 
hold  and  communicate  these  operating  directions  to 
the  engineer  of  the  donkey-engine,  by  means  of  a 
whistle  signal.  That  at  a  time  approximately  syn- 
chronous with  the  mishap  and  while  the  timber  was 
resting  in  the  hold  of  the  ship,  a  fellow-servant  of 
plaintiff's  in  the  hold  signaled  the  hatch-tender  to 
come  back,  who  in  turn  blew  two  whistles,  which  was 
the  signal  to  come  back.  This  the  engineer  did.  The 
plaintiff's  fellow-servant  called,  **Let  go,"  whereupon 
the  hatch-tender  blew  three  whistles,  which  was  the 
signal  to  ^'let  go."    Instead  of  so  doing,  the  engineer 
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hoisted  the  timber,  causing  the  injury  of  which  com- 
plaint is  made.  It  also  appears  that  one  Frank  Paul 
was  in  charge  of  the  crew  as  foreman,  and  that  the 
engineer  of  the  donkey-engine  was  required  to  operate 
his  engine  in  accordance  with  the  signals  given  to  him 
by  the  hatch-tender. 

Counsel  for  defendant  strongly  contended  the  sole 
question  involved  is  whether  or  not  the  engineer 
operating  the  donkey-engine  was  a  fellow-servant  of 
the  plaintiff  working  in  the  hold  of  the  vessel.  At 
first  blush,  the  pleadings  seem  to  tender  the  issue  upon 
that  proposition;  but,  upon  further  reflection,  urge 
counsel  for  plaintiff,  the  allegations  in  the  complaint 
appear  suflScient  to  predicate  negligence. upon  an  im- 
perfect system  of  signaling  employed  by  defendant. 
It  is  expressly  disclaimed,  in  plaintiff's  brief,  that  any 
substance  is  to  be  given  to  the  averments  that  the  in- 
jury sustained  by  plaintiff  was  occasioned  alone  by 
the  negligence  and  unfitness  of  the  engineer  of  the 
donkey-engine,  but,  to  the  contrary,  was  due  to  de- 
fendant's failure  to  establish  a  system  of  communica- 
tion by  means  of  signaling  which  was  prompt  and 
efficient,  as  required  by  the  employers'  liability  law 
(L.  0.  L.,  p.  xxxvi,  §  5057A) : 

''And  all  machinery  other  than  that  operated  by 
hand  power  shall,  whenever  necessary  for  the  safety 
of  persons  employed  in  or  about  the  same,  or  for  the 
safety  of  the  general  public,  be  provided  with  a  sys- 
tem of  communication  by  means  of  signals,  so  that  at 
all  times  there  may  be  prompt  and  efficient  communi- 
cation between  the  employees  or  other  persons  and 
the  operator  of  the  motive  power.  *  •  ^' 

Plaintiff  having  elected  to  abandon  that  part  of  his 
complaint  which  lays  the  accident  exclusively  at  the 
door  of  the  engineer  of  the  donkey-engine,  it  becomes 
our  duty  to  ascertain  if  the  pleadings  and  proof  are 


Nov.  1913.]      Oynther  v.  Bbown  &  McCabx.  815 

sufficient  to  support  the  verdict  upon  theory  of  a  de- 
fective signal  system. 

1.  It  must  be  home  in  mind  that,  after  verdict,  all 
parts  of  a  complaint  are  to  be  liberally  construed  to- 
gether with  a  view  of  ascertaining  the  pleader  ^s  in- 
tention, and  that  the  primary  object  is  the  trial,  of 
cases  upon  their  merits,  so  the  rights  of  parties  shall 
not  be  sacrificed  to  technical  mistakes,  omissions,  and 
inaccuracies.  Keeping  before  us  this  rule  as  our 
guidance,  we  will  now  proceed  to  resolve  the  complaint 
into  its  probative  elements.  Paragraph  6  contains, 
among  other  statements,  the  following:  **That  while 
said  plaintiff  and  his  fellow-workmen  were  undertak- 
ing to  stow  said  sticks  of  lumber  away  in  its  proper 
place  on  board  of  said  ship,  said  engineer  was  notified 
to  let  go  on  the  fall  in  order  to  loosen  the  chain  around 
the  timber  for  the  purpose  of  shifting  the  chain  to  the 
end  of  the  timber;  that,  instead  of  said  engineer's 
letting  go  on  the  fall  as  aforesaid,  he  carelessly  and 
negligently  went  ahead,  and  the  said  timber  was  sud- 
denly lifted  off  of  said  block,  and  it  shifted  back  and 
struck  the  plaintiff  violently  upon  his  body,  arms,  and 
limbs,  and  pinned  him  between  the  end  of  said  timber 
and  a  ladder  in  the  after  end  of  the  main  hatch  of  the 
ship.  *  •  ^^  This  allegation,  standing  by  itself  and 
given  a  literal  interpretation,  plainly  denotes  that  the 
engineer  knew  the  character  of  the  signal  given  to 
him,  and  that  his  failure  to  respond  in  accordance 
therewith  was  due  to  his  carelessness  or  negligence, 
rather  than  to  any  defect  in  the  system  of  communi- 
cation by  signals.  This  is  the  interpretation  sought 
by  counsel  for  the  defendant,  but  this  allegation,  which 
is  one  of  a  general  nature,  needs  be  considered  in  con- 
junction with  that  which  follows:  ''That  the  said  de- 
fendant, its  agents  and  servants,  stationed  the  said 
donkey  engineer  at  too  great  a  distance  and  at  such  a 
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location  from  the  signalman  or  hatch-tender  stationed 
at  the  hatch,  that  the  signals  given  by  the  hatch-tender 
to  the  donkey  engineer  could  not  be  and  were  not 
communicated  with  suflScient  promptness  and  accuracy 
to  said  engineer,  and  thereby  the  said  engineer,  in- 
stead of  letting  go  on  the  fall  as  he  was  signaled  to  do, 
went  forward  through  mistake  and  confusion;  and 
that  the  system  of  communication  by  means  of  signals 
was  not  at  all  times  or  at  any  time  prompt,  efficient 
and  accurate."  The  latter  averment  clearly  indicates 
the  pleader  intended  to  use  the  word  *' notify'^  in  the 
sense  of  ** signaled*' \  that  is,  a  signal  was  given  to  the 
engineer,  rather  than  that  the  engineer  was  given 
notice  of  a  certain  signal.  The  rule  in  these  cases  be- 
ing that,  where  both  general  and  specific  allegations  : 
are  made  respecting  the  same  matter,  the  latter  con-  ! 
trol,  and,  if  there  is  a  general  charge  of  negligence  .  I 
followed  by  a  statement  of  the  specific  facts,  the  speci-  | 
fied  facts  govern :  Morton  v.  Wessinger,  58  Or.  80  (113 
Pac.  7,  8) ;  31  Cyc.  85.                                                                ! 

2.  This  court  on  numerous  occasions  has  stated, 
that,  after  a  verdict  or  decree,  the  allegations  of  a  ! 

pleading  will  be  construed  liberally  in  connection  with  , 

one  another,  in  pari  materia,  so  that  the  pleader's  in- 
tention may  be  ascertained.  And  when  so  determined 
that  intention  will  control  the  actual  language  used: 
Wyatt  V.  Wyatt,  31  Or.  531  (49  Pac.  855) ;  Patterson 
V.  Patterson,  40  Or.  560  (67  Pac.  664) ;  Holmes  v.  WoU 
fard,  47  Or.  93  (81  Pac.  819) ;  Pioneer  Co.  v.  Farrin, 
55  Or.  590  (107  Pac.  456);  Lavery  v.  Arnold,  36  Or. 
84-89  (57  Pac.  906,  58  Pac.  524). 

Inasmuch  as  no  effort  was  made  in  the  trial  court 
to  refine  the  pleadings  or  narrow  the  issues,  we  be- 
lieve the  complaint  is  sufficient  after  judgment,  and 
states  a  cause  of  action  upon  the  assumption  that  the 
defendant  neglected  to  establish  and  maintain  a  sys- 
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• 
tern  of  communicatioii  by  means  of  signals  calculated 
to  insure  prompt,  efficient,  and  accurate  results. 

It  is  contended  on  behalf  of  the  defendant  that  its 
motion  for  a  nonsuit  should  have  been  granted,  for  the 
reasons:  (1)  That  there  was  a  failure  of  proof  that 
defendant  had  not  provided  a  prompt  and  efficient 
system  of  communication  by  means  of  signals;  (2) 
because  no  inference  of  negligence  could  be  expressly 
drawn  under  the  proof;  (3)  because  there  was  a  total 
failure  of  competent  proof  that  defendant's  negligence, 
if  any,  was  the  approximate  cause  of  the  injury;  (4) 
because  the  true  cause  of  the  accident  under  the  proof 
rested  wholly  in  surmise  and  conjecture. 

3.  This  court  has  frequently  recognized  and  given 
voice  to  the  general  rule  that  in  an  action  for  per- 
sonal injuries,  sustained  by  a  servant  in  the  employ  of 
a  master,  and  occasioned  by  the  failure  of  the  em- 
ployer to  supply  reasonably  safe  tools  and  appliances, 
the  load  of  proof  is  on  the  servant  to  show  the  negli- 
gence specified,  and  that  he  cannot  rest  his  case  upon 
facts  as  consistent  with  due  care  as  negligence,  and  if 
the  basis  of  the  negligence  is  chargeable  to  an  imper- 
fect machine  or  appliance,  to  show,  not  only  that  the 
injuries  resulted  therefrom,  but  that  the  master  had 
notice  thereof,  or  by  the  employment  of  usual  care 
could  have  known,  and  that  mere  proof  of  the  accident 
is  not  sufficient :  Finn  v.  Oregon  W.  P.  <&  Ry.  Co.,  51  Or. 
66  (93  Pac.  690) ;  Manning  v.  Portland  Shipbuilding 
Co.,  52  Or.  101  (96  Pac.  545);  Kincaid  v.  Oregon 
Short  Line  Ry.  Co.,  22  Or.  35  (29  Pac.  3). 

The  theory  of  the  defendant  is  that  plaintiff  has  not 
brought  his  case  within  this  rule,  and  that  there  is  no 
testimony  from  which  the  jury  could  find  that  the 
signal  system  used  by  defendant  was  the  approximate 
cause  of  plaintiff's  injuries. 


318  Gynthbr  v.  Beown  &  McCabb.  [67  Or. 

In  Manning  v.  Portland  Shipbuilding  Co.,  52  Or.  101 
(96  Pao.  545),  Mr.  Justice  Eakin  well  said:  ''Although 
it  may  be  doubtful,  the  negligence  being  established, 
whether  it  was  the  proximate  cause  of  the  injury,  yet 
it  may  be  established  by  circumstantial  evidence;  and, 
if  the  evidence  tends  more  strongly  to  attribute  the 
injury  to  that  cause  than  to  an  ordinary  incident,  it 
must  be  submitted  to  the  jury.^^ 

If  the  engineer,  having  in  charge  the  donkey-engine, 
misunderstood  the  signals  given  by  the  hatch-tender 
and  replied  to  what  he  thought  was  the  signal,  then 
the  system  of  signaling  would  be  the  approximate 
cause  of  the  injury;  but  if  the  signal  was  correctly 
given  and  received,  but  not  properly  executed,  the  ap- 
proximate cause  of  the  mishap  would  attach  to  the 
negligence  of  the  engineer  rather  than  to  the  signal 
system.  In  cases  where  the  approximate  cause  of 
the  injury  is  questionable,  the  rule  is  that  the  case 
should  be  submitted  to  the  jury:  Palmer  v.  Portland 
By.  L.  &  P.  Co.,  56  Or.  262  (108  Pac.  211) ;  EUiff  v. 
Oregon  Ry.  <&  Nav.  Co.,  53  Or.  66  (99  Pac.  76). 
Whether  this  doctrine  is  applicable  depends  upon  the 
facts,  which  will  be  briefly  reviewed. 

4.  At  the  hatch  of  the  ship  was  stationed  a  hatch- 
tender,  who  gave  signals  by  means  of  a  small  mouth 
whistle  for  the  guidance  of  the  engineer.  The  donkey- 
engine  was  stationed  on  a  scow  about  60  feet  forward 
of  the  hatch.  The  engineer  and  the  engine  occupied 
a  little  house  upon  the  scow.  The  motive  power  of 
the  engine  was  steam.  In  the  vicinity  of  the  vessel 
was  a  sawmill  in  operation  which  made  considerable 
noise,  being  less  than  two  blocks  distant.  At  the  time 
of  the  casualty  a  strong  wind  was  blowing  in  the  di- 
rection of  the  signalman,  and  from  the  position  occu- 
pied by  the  engineer.  The  engineer  had  complained 
he  could  not  hear  the  signals,  and  which  complaint  had 
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been  transmitted  to  the  foreman.  The  testimony  fur- 
ther disclosed  that  the  donkey-engine  was  about  20 
feet  below  the  deck  of  the  vessel  being  loaded,  that  the 
engineer  had  misunderstood  the  signals  several  times 
at  a  period  prior  to  the  accident,  and  that  the  fore- 
man had  notice  thereof.  No  testimony  was  offered 
by  the  defendant  save  as  to  the  extent  of  the  injuries 
sustained  by  plaintiff.  From  this  testimony  the  jury 
might  properly  have  inferred  the  accident  was  caused 
by  defendant's  negligence  in  not  providing  a  system 
of  communication,  efficient  and  accurate,  and  that  the 
lack  thereof  was  the  approximate  cause  of  the  injury. 

5.  The  necessary  approximate  cause,  as  well  as  the 
existence  of  negligence,  may  be  established  by  circum- 
stantial evidence.  We  think  there  was  sufficient  testi- 
mony to  carry  the  case  to  the  jury. 

6.  Complaint  is  made  of  the  action  of  the  trial  court 
in  admitting  evidence  of  previous  mistakes  of  the  en- 
gineer in  responding  to  the  signals.  This  testimony 
was  elicited  from  the  hatch-tender,  and  in  substance 
is  that  he  was  stationed  too  far  distant  from  the 
engineer  to  insure  accurate  conveyance  of  the  signals ; 
that  on  the  day  of  and  prior  to  the  accident  two  or 
three  mistakes  were  made  by  the  engineer  in  regard 
to  the  signals,  as  when  *'the  signal  was  to  come  back 
or  go  ahead,  in  place  of  coming  back  he  (engineer) 
would  go  ahead,  and  in  place  of  going  ahead,  he  would 
come  back'';  that  notice  thereof  was  given  to  the  fore- 
man, and  no  change  had  been  made  in  the  system  of 
signals  after  notice  and  up  to  the  time  plaintiff  was 
injured.  In  allowing  the  testimony  to  go  to  the  jury, 
the  court  properly  limited  its  application  to  the  pur- 
poses of  showing  the  system  of  signals  maintained  by 
defendant  was  defective  and  that  defendant  might 
reasonably  have  anticipated  the  occurrence  of  the 
accident.    Had  the  court  admitted  this  evidence  for 
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the  purpose  of  establishing  the  negligence  of  defend- 
ant, a  grave  error  would  have  been  committed,  but,  as 
limited  and  by  the  authority  of  the  case  of  Galvin  v. 
Broum  £  McCabe,  53  Or,  598  (101  Pac.  671),  we  think 
no  error  was  committed. 

For  the  reasons  herein  stated  our  conviction  is  the 
judgment  should  be  affirmed,  and  it  is  so  ordered. 

Affibbced. 

Mb.  Chief  Justice  MgBbide^  Mb.  Justice  Bean  and 
Mb.  Justice  Eakin  concur. 


Argaed  September  30,  decided  October  7,  rehearing  denied  NoTember 

11,  1913.  I 

ASKATIN  V.  McINNIS  &  REED  CO.* 

(135  Pac.  322.) 

HCaster  and  Servant— InJuxleB  to  Servant— Safe  AppUances — Statutes. 

1.  While  at  common  law  a  Borvant  injured  hy  a  defective  appli- 
ance could  not  recover  upon  mere  proof  of  the  defect,  but  had  to  show 
that  the  master  had  notice,  or  by  ordinary  care  could  have  known  of 
the  defect,  yet  under  the  employers'  liability  law  (L.  O.  L.,  p.  xzxvi, 
§  5057a),  providing  that  all  persons  engaged  in  the  construction,  re- 
pair, or  alteration  of  any  structure  shall  see  that  all  metal,  rope,  or 
other  materials  shall  be  carefully  selected  and  inspected  so  as  to 
detect  defects,  the  master  is  bound  to  select  and  inspect  his  appli- 
ances, and  the  servant  is  relieved  of  the  burden  of  showing  that  he 
had  notice  of  the  defects. 

Master  and  Servant— Injariea  to  Servant — Safe  AppUances — Negli- 
gence. 

2.  A  master  engaged  in  construction  work  who  failed  to  select  and 
inspect  ropes  used  by  his  servant  is  guilty  of  negligence,  as  a  matter 
of  law,  employers'  liability  law  (L.  O.  L.,  p.  zxxvi,  §  5057a)  requiring 
such  inspection. 

[As  to  duty  of  master  to  inspect  common  or  simple  tools,  see 
note  in  Ann.  Gas.  1912A,  1004.] 


*Upon  the  nondelegability  of  master's  duty  to  protect  servant  from 
defects  in  ropes,  see  note  in  64  L.  B.  A.  72.  Bepobteb. 
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Mteter  and  Servant — ^Injuries  to  Servant— Actions — ^Evidence. 

3.  In  an  action  by  a  seryant  injured  bj  the  breaking  of  a  rope 
famished  by  the  master,  where  the  rope  itself  was  introduced  in  evi- 
dence, the  jurors  might  from  their  common  experience  find  that  it  was 
in  some  way  defective,  or  had  become  unsound  because  it  broke  under 
an  ordinary  strain;  consequently  the  question  of  the  master's  negli- 
gence was  properly  submitted. 

Master  and  Servant — ^InJuleB  to  Servant— Actions — ^Instructions. 

4.  As  employers'  liability  law  (L.  O.  L.,  p.  zzxvi,  §  5057a)  abolished 
the  defense  of  contributory  negligence,  merely  allowing  the  jury  to 
take  it  into  consideration  on  the  question  of  damages,  an  instruction, 
in  a  personal  injury  action  by  a  servant,  which  defined  contributory 
negligence,  and  informed  the  jury  that  it  could  only  be  considered  on 
the  question  of  damages,  was  proper. 

From  Multnomah :  Gilbebt  W.  Phelps,  Judge. 

The  plaintiff,  Arthur  Askatin,  brought  this  action 
against  the  McInnis  &  Eeed  Company,  a  corporation, 
to  recover  damages  for  personal  injuries.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals. 

Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Wilbur  <&  Spencer  and  Mr.  A.  E.  Clark,  with 
an  oral  argument  by  Mr.  Clark. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  Ditchburn. 

Department  2.  Mb.  Justice  McNaby  delivered  the 
opinion  of  the  court. 

This  is  an  action  for  personal  injuries  sustained  by 
plaintiff  in  the  sunamer  of  1911  while  engaged  in  the 
erection  of  the  Multnomah  Club  Building  at  Portland. 
Judgment  for  $6,000  was  awarded  plaintiff.  The 
negligence  charged  consisted  in  supplying  plaintiff 
with  a  defective  rope.  A  recital  of  the  specific  acts 
of  negligence  reveals  that,  **on  or  about  the  11th  day 
of  July,  1911,  at  about  10  minutes  of  5  o'clock  in  the 
afternoon  of  said  day  the  plaintiff,  acting  under,  by, 
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and  through  the  directions  of  the  said  defendants,  and 
under  the  directions  of  one  whose  name  this  plaiiiti£F 
does  not  know  and  is  unable  to  state,  but  who   was 
known  as  ^Jack/  that  said  Jack  was  termed    and 
known  as  a  *  straw  boss^  or  foreman  for  these  defend- 
ants, fastened  to  a  tile  a  rope  for  the  purpose  of  hav- 
ing the  said  tile  hoisted  by  someone  on  the  stage  above 
to  the  said  stage  where  the  said  tile  was  to  be  used; 
that  the  plaintiff  fastened  the  rope  safely  and  securely 
to  the  said  tile,  and  immediately  proceeded  to  fill  a 
bucket  with  mortar  to  be  used  in  the  said  building 
and  directly  under  where  the  said  tile  was  being 
hoisted;  that  after  the  said  tile  was  hoisted  part  of 
the  way  up,  and  how  far  the  plaintiff  is  unable  to  state, 
the  rope  broke,  and  the  tile  fell  upon  the  shoulders 
and  back  of  this  plaintiff,  injuring  and  bruising  his 
shoulder  and  back,  and  injuring  the  pelvic  bones  and 
ligaments  to  such  an  extent  that  it  has  caused  perma- 
nent disability  and  injury;  that  these  defendants  fur- 
nished and  supplied  the  said  rope,  and  carelessly 
failed  and  neglected  to  see  that  the  said  rope  was 
carefully  selected  or  inspected  or  tested;  that  the  said 
rope  was  weak,  worn  and  old,  and  these  defendants 
could  have  ascertained  and  discovered  and  had  knowl- 
edge of  the  defective  condition  of  the  said  rcjpe  by  the 
exercise  of  ordinary  care,  and  they  did  have  such 
knowledge." 

Defendants  in  answer  to  plaintiff's  grievance  assert 
that  plaintiff  and  his  fellow-servants  selected  the  rope, 
and  in  so  doing  were  careless ;  that  plaintiff  was  guilty 
of  contributory  negligence,  in  that  he  stood  imme- 
diately under  the  terra  cotta  while  being  hoisted, 
when  he  could  with  perfect  safety  and  convenience 
have  stepped  aside  to  a  point  of  safety ;  and  that  plain- 
tiff had  knowledge  of  and  assumed  the  risks  incident 
to  his  employment    When  plaintiff  rested,  defendants 


Nov.  1913.]      AsEATiN  V.  McInnis  &  Reed  Go.  323 

moved  the  court  for  a  judgment  of  nonsuit,  on  the 
^oui\d  that  plaintiff  had  failed  to  show  a  defect  in 
the  rope,  or  any  negligence  on  the  part  of  defendants 
with  reference  thereto.  The  trial  court  overruled  the 
motion.  Upon  the  introduction  of  all  of  the  evidence, 
defendants  requested  the  direction  of  a  verdict  in  their 
favor,  which  the  court  refused  to  do. 

1.  Plaintiff  builds  his  case  upon  that  provision  of 
the  employers '  liability  law  (L.  0.  L.,  p.  xxxvi,  §  5057a), 
which  states:  **A11  owners,  contractors,  subcontract- 
ors, corporations,  or  persons  whatsoever,  engaged  in 
the  construction,  repairing,  alteration,  removal,  or 
painting  of  any  building,  bridge,  viaduct,  or  other 
structure,  or  in  the  erection  or  operation  of  any  ma- 
chinery, or  in  the  manufacture,  transmission,  and  use 
of  electricity,  or  in  the  manufacture  or  use  of  any 
dangerous  appliance  or  substance,  shall  see  that  all 
metal,  wood,  rope,  glass,  rubber,  gutta-percha,  or  other 
material  whatever,  shall  be  carefully  selected  and  in- 
spected and  tested  so  as  to  detect  any  defects.'* 

Defendants'  chief  contention,  as  stated  by  counsel, 
is  that  the  court  fell  into  error  in  not  sustaining  their 
motions  intended  to  exculpate  them  from  liability,  as 
no  evidence  was  introduced  by  plaintiff  showing  the 
rope  had  not  been  inspected  or  tested,  or  that  it  was 
weak,  worn  or  old,  or  not  of  the  proper  size,  or  that 
defendants  had  notice,  or  with*  the  exercise  of  ordinary 
care  could  have  known,  of  any  imperfection  in  the 
rope,  and  that  plaintiff's  case  is  based  solely  on  the 
fact  that  the  rope  broke,  and  the  injury  occurred  as 
a  result  thereof.  Eepeatedly  this  court  has  announced 
that,  when  a  servant  brings  an  action  for  injuries 
caused  by  the  failure  of  the  master  to  provide  safe 
appliances,  mere  proof  of  the  accident  which  occa- 
sioned the  injury  is  not  sufficient ;  but  the  servant  must 
show  the  injury  was  caused  by  the  defective  appliance, 
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and  that  the  master  had  notice  of  the  defect,  or  by  the 
exercise  of  ordinary  care  could  have  known  of  the 
same.  Reference  is  made  to  Finn  v.  Oregon  W.  P.  S 
Ry.  Co.,  51  Or.  66  (93  Pac.  690),  as  an  illustrative  case. 

But  this  rule  obtains  only  in  those  cases  not  com- 
ing within  the  embrace  of  the  statute  known  as  the 
employers'  liability  law,  to  which  reference  has  been 
made.  Under  the  provision  of  that  sovereign  enact- 
ment, no  obligation  rests  upon  the  servant,  as  a  con- 
dition prerequisite  to  recovery,  to  supply  testimony 
showing  the  master  had  notice  of  the  defective  appli- 
ance occasioning  the  injury,  or  a  state  of  facts  from 
which  that  inference  could  reasonably  be  drawn.  On 
the  contrary,  the  imperative  duty  presses  down  upon 
the  master  to  see  that  the  instrumentalities  furnished 
the  servant  with  which  to  pursue  his  employment  are 
carefully  selected,  inspected,  and  tested,  so  as  to  avoid 
defects.  One  of  the  purposes  of  the  adoption  of  the 
statute  was  to  permit  the  servant  to  escape  from  the 
necessity  of  bringing  home  to  the  master  notice  of  a 
defect  in  an  appliance,  or  that  the  master  could  have 
known  of  the  imperfection  by  the  exercise  of  ordinary 
care. 

Selection,  inspection  and  testing  of  the  appliances 
enumerated  in  the  act  being  statutory  obligations  im- 
posed upon  the  master,  it  becomes  thereby  his  duty  to 
show  that  these  commands  have  been  observed.  The 
statute  in  hand  has  so  changed  the  common  law  as  to 
impose  upon  the  master  duties  to  which  he  had  not 
before  been  subject.  The  degree  of  care  required  of 
him  in  protecting  his  employees  from  injury  has  been 
increased  by  the  prescription  that  the  instrumentah- 
ties  specified  by  statute  and  supplied  the  toilers  shall 
be  carefully  selected,  inspected  and  tested  in  such  a 
manner  as  is  compatible  with  reasonable  care  and 
prudence. 
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2.  Betuming  to  the  case  under  consideration,  the 
transcript  of  testimony  is  barren  of  any  evidence  in- 
dicating that  defendants  in  any  particular  obeyed  the 
mandates  of  the  statute  by  selecting,  inspecting  and 
testing  the  rope  which  parted  and  precipitated  the 
terra  cotta  upon  plaintiff.  Beyond  that,  defendants 
aflBrmatively  assert  in  their  answer  that  the  rope 
was  procured  by  plaintiff  and  his  fellow-servants,  who 
failed  to  exercise  care  in  its  selection.  A  diagnosis 
of  the  record  reveals  the  situation  that  defendants 
failed  to  exercise  that  measure  of  prudence  required 
by  statute,  which  omission  gives  birth  to  the  rule  that 
a  master,  in  failing  to  obey  a  statute  designed  for  the 
protection  of  life  and  limb,  is  guilty  of  negligence  as 
a  matter  of  law. 

3.  Aside  from  these  considerations  is  another,  that 
at  the  trial  a  portion  of  the  rope  was  introduced  in 
evidence,  being  that  wherein  the  break  occurred. 
From  the  testimony  of  the  plaintiff,  it  appears  the  con- 
dition of  the  rope  remained  unchanged  between  the 
time  of  the  mishap  and  the  trial  of  the  case.  The 
exhibition  of  the  rope  to  the  jury  enabled  them  to  say 
from  their  own  personal  experiences  whether,  in  their 
opinions,  the  rope  was  suitable  in  size  and  condition 
for  the  use  to  which  it  was  put.  The  eyes  of  the  jurors 
were  guides  as  faithful  and  proper  as  the  testimony 
of  witnesses  in  respect  to  the  tensile  strength  of  the 
rope.  So,  if  the  rope  under  consideration  parted 
when  subjected  to  the  ordinary*  strain  for  which  it  was 
designed,  the  jurors  from  their  common  experiences 
could  find  that  this  would  not  have  happened  unless 
the  rope  in  some  way  was  inherently  defective  or  had 
become  unsound:  Doherty  v.  Booth,  200  Mass.  522  (86 
N.  E.  945) ;  King  v.  New  York  Cent.  <&  H.  By.  Co.,  72 
N.  T.  608. 

From  these  several  observations,  the  case  was  prop- 
erly submitted  to  the  jury. 
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4.  The  last  assignment  of  error  is  based  npon  the 
giving  of  the  following  information  to  the  jury:  "Con- 
tributory negligence  is  the  failure  upon  the  part  of  a 
person  who  has  been  injured  to  exercise  reasonable 
and  ordinary  care  for  his  own  safety  under  the  cir- 
cumstances, and  which  failure  to  exercise  such  care 
contributed  to  the  accident  or  injury  sustained.  And 
if  you  find  and  believe  from  a  preponderance  of  the 
evidence  that  the  defendant  was  negligent  in  some  re- 
spects charged  in  the  complaint,  but  you  also  find  and 
believe  from  a  preponderance  of  the  evidence  that  the 
plaintiff  failed  to  exercise  reasonable  and  ordinary 
care  under  all  the  circumstances  at  the  time  and  place 
of  the  accident,  and  that  the  plaintiff  was  guilty  of 
contributory  negligence,  then  the  court  instructs  you 
that  you  should  take  into  account  the  said  contributory 
negligence,  if  any,  on  the  part  of  the  said  plaintiff  in 
arriving  at  and  in  determining  upon  the  amount  of 
your  verdict.** 

By  an  act  of  legislation,  passed  by  the  people  under 
the  initiative,  and  referred  to  as  the  employers'  lia- 
bility law,  contributory  negligence  of  the  person  in- 
jured is  no  longer  a  defense,  but  may  be  taken  into 
consideration  by  the  jury  in  arriving  at  the  qiuintum 
of  damages.  Therefore  we  think  the  lower  court  gave 
utterance  to  the  law  as  contained  in  the  initiative 
measure,  and  applicable  to  the  case  at  bar. 

No  errors  appearing,  the  case  is  affirmed. 

Affibmsd. 

Mb.  Chief  Justice  McBbidb,  Mb,  Justice  Bean  and 
Mb.  Justice  Eakin  concur. 


Nov.  1913.]    Portland  Public  Market  v.  Woodworth.    327 


Argued  September  26,  decided  October  14,  rehearing  denied  Noyember 

11,  1913. 

PORTLAND  PUBLIC  MARKET  v.  WOODWORTH. 

(135  Pae.  529.) 

Appeal  and  Enor— PreiMration— Cfont6nt& 

1.  Where  a  bill  of  exceptions  contains  a  literal  report  of  the  testi- 
mony of  the  witnesses,  remarks  of  court,  etc.,  instead  of  enough  of  the 
evidence  to  show  the  application  of  rulings  on  eyidence,  such  rulings 
will  not  be  reviewed. 

OonM>ratlaiiB--Stock---4labeeriptioii--^oiiditioiia 

2.  Where  defendant  was  solicited  to  sign  a  stock  subscription  con- 
tract by  an  agent  of  the  corporation,  he  was  authorized  to  make  the 
delivery  of  his  subscription  conditional  and.  to  make  the  solicitor  his 
agent  to  retain  custody  of  the  same  until  the  conditions  had  been 
performed. 

OoiporatloiuH- Sabscilption  Oontract— Oondltioxuh- Pleading. 

3.  Where,  in  an  action  on  a  stock  subscription  contract,  defendant 
alleged  that  he  delivered  the  same  only  on  condition  that  the  solicitor 
obtain  the  signatures  of  certain  fruit  growers  thereto,  and  in  case  he 
failed  to  do  so  he  would  not  deliver  the  subscription,  and  that  ha 
failed  to  obtain  the  subscription  of  such  growers  but  nevertheless  de- 
livered the  paper  to  the  corporation,  it  amounted  to  an  allegation  that 
defendant's  subscription  was  never  legally  delivered  as  a  contract,  and 
it  was  therefore  error  to  construe  it  as  an  admission  of  a  completed 
Bubscription. 

[As  to  nature  and  validity  of  subscription  to  corporate  stock, 
0ee  note  in  136  Am.  St.  Bep.  736.  As  to  liability  of  subscriber  to 
stock,  see  note  in  93  Am.  St.  Bep.  349.  As  to  when  subscriber  to 
stock  becomes  stockholder,  see  note  in  Ann.  Cas.  1913C,  418.] 

From  Multnomah :  Robert  G.  Mobrow,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bubnbtt. 

The  Portland  Public  Market  &  Cold  Storage  Com- 
pany, a  corporation,  alleging  that  G.  D.  Woodworth, 
in  writing,  subscribed  and  agreed  to  pay  for  100  shares 
of  its  capital  stock  of  the  par  value  of  $100  per  share, 
brings  this  action  against  him  on  four  counts  to  re- 
cover levied  assessments. 

The  defendant,  after  denying  most  of  the  allega- 
tions of  the  complaint,  states  substantially  that  one 
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King,  representing  himself  to  be  the  treasurer  and 
general  manager  of  the  plaintiff,  with  intent  to  de- 
fraud the  defendant,  and  for  the  purpose  of  inducing 
him  to  enter  into  a  conditional  contract  of  subscrip- 
tion, knowingly  made  false  representations  respect- 
ing the  previous  subscribers  for  stock  and  the  prop- 
erty owned  by  the  corporation  and  proposed  to  the 
defendant  that  they  two  should  solicit  certain  promi- 
nent fruit  growers  to  purchase  the  stock  to  be  repre- 
sented in  the  conditional  subscription,  and  that,  if  the 
fruit  growers  would  not  take  the  shares,  the  subscrip- 
tion should  be  returned  to  defendant,  canceled  and 
held  for  naught.  The  answer  then  avers  "that  the 
defendant,  relying  and  believing  each  and  all  of  said 
false  and  fraudulent  representations  so  made  by  the 
said  King,  and  being  deceived  thereby,  signed  a  sub- 
scription paper  for  100  shares  of  the  capital  stock  of 
said  alleged  corporation  of  the  par  value  of  $100  per 
share  and  delivered  the  said  subscription  to  the  said 
King  as  an  escrow  under  an  agreement  then  and 
there  made  between  the  defendant  and  the  said  King 
that  the  said  subscription  was  to  be  held  by  him  (the 
said  King)  as  an  escrow  and  upon  condition  that  if 
said  fruit  growers  to  be  named  by  the  said  defendant 
should  not  subscribe  for  or  purchase  and  agree  to  pay 
for  all  of  the  said  $10,000  worth  of  capital  stock,  evi- 
denced by  said  conditional  subscription,  in  that  event 
the  said  subscription  paper  was  to  be  returned  to  the 
defendant  and  the  same  to  be  absolutely  null  and  void 
and  to  be  redelivered  to  the  defendant,  and  that  the 
said  conditional  subscription  was  to  be  delivered  to 
the  plaintiff  company  only  in  case  the  said  King  should 
secure  said  subscriptions  from  said  fruit  growers  for 
$10,000  worth  of  the  capital  stock  of  said  alleged  cor- 
poration, represented  by  said  subscription  paper,  and 
until  the  said  $10,000  was  fully  subscribed  should  not 
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stand  in  force ;  and  it  was  further  agreed  at  said  time 
between  the  said  King  and  the  defendant  and  at  the 
time  said  subscription  was  delivered  to  the  said  King 
as  an  escrow  that,  in  case  the  said  purchasers  of  said 
stock  should  fail  to  pay  for  the  same,  the  same  was 
to  be  resold  or  repurchased  by  the  company  before 
any  call  was  made  thereon  for  payment  against  the 
defendant/'  It  is  then  stated  *'that  thereafter  said 
defendant  and  the  said  King  applied  for  and  tried  to 
secure  subscriptions  or  purchasers  for  said  $10,000 
worth  of  said  stock  from  the  said  fruit  growers,  but 
that  none  of  them  would  subscribe  for  or  purchase  any 
of  said  stock,  and  that  thereupon  the  said  King  in- 
formed the  defendant  that  he  had  abandoned  the  at- 
tempt to  secure  such  fruit  growers  as  subscribers  or 
purchasers  of  said  stock,  and  that  he  had  destroyed 
the  said  subscription  and  agreed  with  the  defendant 
that  the  same  was  of  no  further  force  and  effect ;  that 
about  the  month  of  April,  1909,  the  defendant  ascer- 
tained for  the  first  time  that  the  said  representations 
so  made  by  the  said  King  to  the  defendant  were  false 
and  fraudulent  and  also  ascertained  that  the  said 
King  had  turned  over  the  said  subscription  that  he 
had  held  in  escrow  to  the  plaintiff  company ;  that  im- 
mediately upon  discovering  the  said  fraud  and  the 
said  acts  the  defendant  returned  to  the  said  plaintiff 
company  the  ten  shares  of  stock  so  given  by  the  said 
King  to  him  as  consideration  of  his  services  in  going 
with  the  said  King  and  demanded  the  return  of  said 
subscription  paper ;  that  the  defendant  had  no  knowl- 
edge and  never  consented  that  the  said  subscription 
paper  should  be  turned  over  to  the  said  company,  and 
that  no  contract  of  subscription  was  ever  entered  into 
between  the  plaintiff  and  defendant,  and  that  the  same 
was  wholly  void.*'    This  matter  was  traversed  by  the 
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reply.    From  a  judgment  in  favor  of  the  plaintiff  as 
the  result  of  a  jury  trial,  defendant  appeals. 

Rbvebsed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Joel  M.  Long,  Mr.  Miller  Murdoch  and  Mr. 
Andrew  A.  Jayne,  with  an  oral  argument  by  Mr.  Long. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Hugh  Montgomery  and  Messrs.  Piatt  <&  Piatt, 
with  an  oral  argument  by  Mr.  Montgomery. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1.  The  bill  of  exceptions  upon  which  the  court  is 
asked  to  determine  this  case  consists  of  a  literal  re- 
port of  the  testimony  of  the  witnesses,  the  badinage 
of  counsel,  the  remarks  of  the  court  and  various  other 
matters  occurring  at  the  trial,  repeated  with  machine- 
like accuracy.  So  far  as  concerns  the  various  objec- 
tions to  testimony  noted  in  the  appellant's  brief,  the 
court  cannot  consider  them  for  want  of  a  proper  bill 
of  exceptions.  It  has  been  many  times  repeated  by 
the  court  that,  in  order  to  properly  present  such  ques- 
tions, so  much  of  the  testimony,  and  no  more,  as  is 
requisite  to  the  determination  of  the  particular  ques- 
tion should  be  stated  with  that  question.  In  the  very 
nature  of  the  case  and  the  state  of  the  business  of 
this  court,  we  cannot  wade  through  such  a  mass  of 
words  as  is  here  presented  to  detect  the  several  errors 
complained  of  in  the  admission  and  exclusion  of  tes- 
timony: Ready  v.  United  Rys.  Co.,  57  Or.  325  (100 
Pac.  658) ;  Hahn  v.  Mackay,  63  Or.  100  (126  Pac.  12, 
991). 

There  are  set  out,  however,  in  the  bill  of  exceptions 
the  instructions  of  the  court  to  the  jury  and  the  ex- 
ceptions of  counsel  for  plaintiff  to  those  instructions. 
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As  these  directions  to  the  jury  are  based  upon  the 
Courtis  construction  of  the  defendant's  answer,  the 
bill  properly  presents  that  question  for  our  con- 
sideration. All  these  likewise  appear  in  the  printed 
abstract,  complying  with  rule  9  of  this  court  (56  Or. 
620,  117  Pac.  x).  The  trial  judge  instructed  the  jury 
that  *Hhe  pleadings  admit  the  subscription  to  the 
stock.''  So  far  as  the  mere  physical  act  of  signing 
the  subscription  is  concerned,  it  was  finished  so  far 
as  the  defendant  could  complete  it.  It  is  not  in  issue 
under  the  quoted  answer  whether  the  court  will  admit 
testimony  to  vary  the  terms  of  a  written  instrument. 
The  question  presented  by  the  excerpt  from  that  plead- 
ing is  whether  or  not  the  subscription  was  made  at  all 
so  as  to  give  it  effect  as  an  executed  contract. 

2.  It  is  competent  for  the  defendant  to  sign  the  sub- 
scription and  make  the  solicitor  his  own  agent  for  the 
purpose  of  retaining  custody  of  the  same  until  some 
other  things  have  been  accomplished.  While  it  is  true 
as  a  general  principle  that  the  delivery  of  a  deed  or 
other  writing  obligatory  to  the  person  in  whose  favor 
it  is  made  completes  the  transaction  and  gives  bind- 
ing force  to  the  instrument,  yet  there  are  exceptions 
to  the  rule  in  cases  where  the  grantee  is  represented 
by  an  agent.  It  is  laid  down  by  many  authorities, 
for  instance,  that  there  is  no  such  identity  of  a  cor- 
poration and  the  individual,  who  at  the  time  is  acting 
as  its  representative,  that  would  prevent  the  grantor 
from  making  a  depositary  of  the  corporation's  ser- 
vant :  Cass  V.  Pittsburg  <&  Charleston  Ry.  Co.,  80  Pa. 
31 ;  Great  Western  Tel.  Co.  v.  Loewenthal,  154  HI.  261 
(40  N.  E.  318) ;  Ottawa  R.  R.  Co.  v.  Hall,  1  111.  App. 
612;  Davis  v.  Kneale,  97  Mich.  72  (56  N.  W.  220); 
Smith  V.  Mussetter,  58  Minn.  159,  162  (59  N.  W.  995) ; 
Alabama  Coal  &  Coke  Co.  v.  Gulf  Coal  &  Coke  Co.,  165 
Ala.  304  (51  South.  570). 


332       Portland  Public  Market  v.  Woodworth.    [67  Or. 

3.  The  effect  of  the  defendant's  answer  in  this  re- 
spect was  not  to  impeach  an  instrument  already  exe- 
cuted and  delivered,  designed  at  the  time  to  take  full 
effect,  but,  on  the  contrary,  was  to  show  that  the  in- 
strument had  never  been  delivered  and  had  never  been 
intended  to  take  effect.  Eeliance  was  placed  by  the 
plaintiff  on  Johnson  v.  Sheridan  Lbr.  Co.,  51  Or.  35 
(93  Pac.  470),  holding  that,  where  a  pleading  denies 
the  execution  of  an  instrument  but  affirmatively  ad- 
mits its  execution  for  a  specific  purpose,  the  admission 
controls.  In  that  case,  however,  the  promissory  note 
upon  which  the  action  was  brought  had  been  executed 
by  the  corporation  and  delivered  to  the  payee  with 
the  intent  at  the  time  that  it  should  have  full  effect 
as  an  instrument  for  the  payment  of  money.  The 
defense  was  based  upon  the  fraud  of  plaintiff  and  his 
associates  in  procuring  the  note.  Under  those  cir- 
cumstances the  court  very  properly  held  that  the  ad- 
mission of  its  execution  and  delivery  would  control 
the  denial  of  the  same  in  another  part  of  the  pleading. 
The  distinction  between  the  two  classes  of  cases  is 
pointed  out  by  Mr.  Justice  Moore  in  Tyler  v.  Cate,  29 
Or.  515,  524  (45  Pac.  800,  803),  in  this  language: 
**  Counsel  for  plaintiff  cite  in  their  brief  and  seem  to 
rely  upon  the  case  of  Allen  v.  Ayer,  26  Or.  589  (39 
Pac.  1),  as  supporting  the  doctrine  that  a  deed  fraud- 
ulently obtained  by  the  grantee  is  not  void  but  void- 
able merely  and  passes  the  title.  Such  is  the  law  in 
some  cases,  for  if  the  grantor  be  induced  by  fraud, 
or  any  other  means,  to  voluntarily  deliver  the  deed 
to  the  grantee,  the  act  manifests  the  assent  of  the 
grantor  to  the  contract  and  passes  the  title;  and,  this 
being  so,  an  innocent  purchaser  from  the  grantee  for 
a  valuable  consideration  would  take  the  title  freed 
from  any  equity  of  the  grantor,  but  this  rule  can  have 
no  application  to  a  deed  deposited  as  an  escrow.  *  * 
A  deed  deposited  as  an  escrow  is  nothing  more  than 
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a  mere  scroll  until  the  condition  is  fully  performed  or 
the  contingency  happens  upon  the  faith  of  which  it 
was  deposited;  and,  this  being  so,  no  delivery  of  the 
scroll  prior  to  that  time  without  the  grantor's  consent 
could  give  life  to  the  instrument  or  convey  the  title 
to  the  grantee  or  purchaser  under  him.*'  This  prin- 
ciple distinguishj^s  all  the  authorities  cited  in  plain- 
tiff's brief  to  the  effect  that  **any  secret  agreement 
between  a  subscriber  and  a  corporation  or  its  agent 
that  he  is  to  have  privileges  not  extended  to  all  other 
subscribers  is  contrary  to  public  policy,  null  and  void, 
a  fraud  upon  the  other  stockholders  and  all  creditors. 
•  •  "  In  all  these  cases  the  instrument  in  question 
had  been  delivered  with  the  present  intention  of  giv- 
ing it  full  effect  according  to  the  terms  on  its  face. 
The  answer  of  the  defendant  clearly  shows  that  the 
subscription  was  never  delivered  and  was  never  in- 
tended to  have  any  effect  until  the  happening  of  con- 
tingencies therein  described,  which  it  is  said  never  oc- 
curred. To  give  effect  to  an  instrument  under  such 
circumstances  would  be  to  make  a  man's  bank  account 
liable  for  a  stolen  check  left  locked  up  in  the  safe  of 
the  maker.  The  court,  in  effect  construing  this  plead- 
ing, took  from  the  jury  the  question  of  the  validity  of 
the  subscription  and,  apparently  relying  upon  the 
language  of  the  answer  that  the  defendant  had 
**  signed  a  subscription  paper  for  100  shares  of  the 
capital  stock,"  said  to  the  jury  that  the  defendant 
admitted  the  subscription  to  the  stock.  The  court  was 
at  fault  in  thus  construing  the  answer  of  the  defendant 
to  his  manifest  injury  in  the  most  vital  question  of  the 
case. 

The  judgment  of  the  Circuit  Court  is  reversed,  and 
the  cause  remanded  for  a  new  trial.  Bevsbsed. 

Mr.  Chief  Justice  McBridb,  Mb.  Justice  Moobb 
and  Mb.  Justice  Bamsby  concur. 
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Argued  October  8,  decided  October  14,  rebearing  denied  NoTember  ll, 

1913. 

SCHULTE  V.  PACIFIC  PAPER  CO.* 

(135  Pac.  627:  136  Pac.  5.) 

ICajrter  and  Servant— InJnrieB  to  Servant^Wliat  Law  Gkyrerns— Qoea- 
tlon  for  Court  or  Jury. 

1.  In  an  action  for  injnries  to  a  servant,  whetber  tbe  eanae  of 
action  should  be  governed  by  the  employers'  liability  act  (Laws  1911, 
p.  16)  or  by  the  principles  of  the  common  law  is  a  question  for  the 
court,  and  it  was  therefore  error  to  submit  it  to  the  jury. 

Master  and  Servant— Injuries  to  Servant^EmployeraP  laability  Act 

2.  The  employers'  liability  act  (Laws  1911,  p.  16)  does  not  cover 
every  case  of  an  employer's  liability  for  injuries  to  his  servant  but  is 
only  applicable  to  tbe  specific  cases  enumerated  in  the  act,  being 
intended  only  so  far  to  supersede  the  common-law  duty  of  an  employer 
to  his  employee. 

Master  and  Servant— Injnries  to  Servant— Employers'  Liability  Act— 
Kotice. 

8.    The  employers'  liability  act  (Laws  1911,  p.  16)  is  a  general  law 
taking  the  place  of  the  common-law  liability  in  cases  to  which  it  is 
applicable,  no  other  notice  being  required  that  the  action  is  brought 
under  the  statute  than  to  allege  facts  that  bring  the  case  within  it. 
[As  to  construction  of  provision  in  employers'  liability  met  re- 
quiring notice  of  injury  to  be  given  employer,  see  note  in  Ann. 
Gas.  1912B,  326.] 

Appeal  and  Error— Bevlew—Bullngs  on  Evidence — ^Prejudice. 

4.  Where  a  servant  was  injured  by  being  caught  by  a  descending 
elevator  as  he  leaned  his  head  over  the  gate,  evidence  that  the  rail- 
ing around  the  elevator  well  on  the  other  sides  was  not  five  feet 
high  as  required  by  city  ordinance,  while  immaterial,  was  not  preju- 
dicial to  defendant. 


Master  and  Servant^Injurles  to  Servant— Elevator  Well— Bailini^ 

5.  Where  a  city  ordinance  provided  that  wells  containing  freight 
elevators  should  be  protected  with  a  suitable  railing  not  less  than  Ave 

*Upon  the  effect  of  employers'  liability  acts  on  common-law  action, 
see  note  in  12  L.  B.  A.  (N.  8.)  1038. 

On  the  question  of  the  master's  liability  for  injury  to  servant  caused 
by  elevator  unin closed  as  required  by  statute  or  ordinance,  see  note 
in  15  L.  B.  A.  (N.  3.)  784;  and  as  to  the  measure  of  duty  owing  to 
servants  with  respect  to  elevators  which  they  are  required  or  per- 
mitted to  use  for  personal  transportation,  see  note  in  18  Ia  B.  A 
(N.  8.)  911. 
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feet  bighy  it  required  that  the  gate  on  one  side  of  the  well  should  be 
of  the  height  specified. 

Master  and  Senrant^InJnriee  to  Seryant^TTngaarded  ElervBtor  WeU. 

6.  Where  plaintiff  was  injured  hj  being  struck  by  a  descending 
eleyator  car  as  he  was  leaning  into  the  elevator  well,  which  was  not 
inclosed  five  feet  high  on  each  floor  as  required  by  statute,  the  omis- 
sion to  construct  the  indosure  to  the  statutory  height  at  other  places 
than  where  the  injury  was  received  was  immaterial,  since  the  negligent 
act  or  omission  of  duty  for  which  damages  might  bo  recovered  must 
be  the  proximate  cause  of  the  injury. 

Master  and  Servant— Injuries  to  Servant— ElSYator  Well— Insofflcient 
Guards— Statutes. 

7.  Where,  in  an  action  for  injuries  to  a  servant  by  defendant's 
failure  to  guard  an  elevator  well  as  required  by  statute,  if  the  court 
was  of  the  opinion  that  the  complaint  was  brought  under  the  statute, 
and  also  alleged  elements  of  liability  not  included  therein,  but  con- 
stituting a  ground  of  liability  at  common  law,  it  should  have  distin- 
guished such  grounds  of  recovery  in  its  instructions,  and  specifically 
stated  the  issues  of  faet  and  the  defense  admissible  under  each,  instead 
of  submitting  them  to  the  jury  to  determine  the  issue  of  law  and 
to  adopt  its  own  view  for  its  application  to  the  facts. 

From  Multnomah :    Hbnby  E.  McGinn,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Eakin. 

This  is  an  action  by  Francis  Schulte  against  the 
Pacific  Paper  Company,  a  corporation,  to  recover  for 
personal  injuries. 

Plaintiff  alleges  that  defendant  was  occupying  a 
six-story  building  in  which  plaintiff  was  employed 
by  it  and  in  which  an  automatic  electric  elevator  was 
used  by  the  defendant  and  its  employees  for  convey- 
ing merchandise  from  one  floor  to  another;  that  the 
elevator  shaft  on  the  fifth  floor  was  inclosed  on  one 
side  by  the  brick  wall  of  the  building  and  on  the  other 
three  sides  by  a  railing  about  three  feet  and  eight 
inches  in  height,  one  side  being  an  automatic  gate; 
that  the  elevator  cage  was  equipped  with  a  signal 
bell  fastened  to  the  top  and  rung  fl'om  each  floor  by 
means  of  a  button  as  a  warning  to  those  on  or  near 
the  elevator  that  it  was  about  to  be  moved  to  an- 
other floor  and  also  for  the  purpose  of  locating  it  by 
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one  desiring  to  use  it;  that  there  was  no  operator  in 
the  cage,  but  each  employee  brought  it  to  the  floor 
at  which  he  desired  it  by  pulling  the  rope;  that  the 
elevator  bell  was  out  of  order  and  did  not  ring  when 
plaintiff  pushed  the  button,  so  that  it  did  not  indicate 
the  location  of  the  cage ;  and  that  he  leaned  over  the 
gate  to  look  down  the  well  to  ascertain  its  location, 
and,  while  so  stooped  over  the  gate,  the  cage  de- 
scended upon  him  and  struck  him  on  the  back  of  the 
head  and  neck,  causing  the  injuries  of  which  he  com- 
plains. The  negligence  complained  of  was  in  per- 
mitting the  electric  bell  to  be  out  of  order  and  in  not 
having  the  well  inclosed  by  a  railing  not  less  than  five 
feet  high,  as  required  by  ordinance -No.  21,455  (sec- 
tion 758)  of  the  City  of  Portland,  which  requires  that 
all  freight  elevators  and  shafts  not  inclosed  shall  be 
protected  on  each  floor  with  a  suitable  railing  not 
less  than  five  feet  high  and  with  automatic  self-closing 
gates,  and  forbids  their  use  unless  so  protected  or  in- 
closed. 

In  addition  to  the  denials  defendant  alleges  two 
affirmative  defenses,  namely,  contributory  negligence 
of  the  plaintiff  and  that  plaintiff  assumed  the  risk  of 
using  the  elevator  with  full  knowledge  of  the  dangers. 
The  case  was  tried  before  a  jury,  which  found  a  ver- 
dict for  the  plaintiff  in  the  sum  of  $10,000.  From  a 
judgment  thereon^  defendant  appeals. 

Bbvebsed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Wilbur,  Spencer  S  Dibble,  with  an  oral  ar- 
gument by  Mr.  Schuyler  C.  Spencer. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Wilson,  Neal  &  Rossman,  with  oral  argu- 
ments by  Mr.  Oscar  A.  Neal  and  Mr.  Oeorge  Rossman. 
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Mb.  JusTiCfi  Eakin  delivered  the  opinion  of  the 
court. 

1.  The  principal  contention  in  this  case  arises  from 
the  fact  that  by  the  instmctions  the  court  submitted 
to  the  jury  the  question  whether  or  not  the  action  is 
one  under  the  initiative  act  adopted  by  the  people  in 
November,  1910,  known  as  the  employers'  liability  act 
(Laws  1911,  p.  16),  or  under  the  common-law  liability. 
The  evidence  required  and  admissible  under  the  com- 
mon-law liability  and  the  application  of  it  is  very  dif- 
ferent from  that  under  the  statute.  To  determine 
whether  the  action  is  to  be  tried  and  decided  under 
the  one  or  the  other  was  a  law  question  to  be  decided 
by  the  court,  and  in  leaving  that  question  to  the  jury 
the  court  admitted  evidence  both  as  to  facts  that 
would  create  a  liability  under  the  statute  and  also  evi- 
dence to  establish  a  liability  under  the  common  law, 
and  permitted  it  to  determine  whether  the  action 
was  under  the  statute  or  under  the  common-law  lia- 
bility and  whether  the  evidence  was  applicable  under 
the  one  or  the  other,  thus  allowing  it  to  decide  all  the 
legal  questions  involved,  without  any  indication  as 
to  what  decision  it  should  make  thereon,  and  leaving 
no  opportunity  for  either  party  to  have  the  action 
of  the  jury  thereon  reviewed. 

2, 3.  This  statute  does  not  cover  every  case  of  an  em- 
ployer's liability  to  his  employee,  but  only  the  spe- 
cific cases  enumerated  in  the  act.  It  was  intended 
to  supersede  the  common-law  duty  of  the  employer 
to  his  employee  as  to  all  matters  particularly  men- 
tioned and  changes  the  character  of  proof  necessary 
to  establish  negligence  on  the  part  of  the  employer, 
and  is  a  general  law  taking  the  place  of  the  common- 
law  liability  in  cases  coming  within  it;  and  no  other 
notice  that  the  action  is  brought  under  the  statute 
is  required  in  such  an  action  than  to  allege  the  facts 

•7  Or.— 22 
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that  bring  the  case  within  it :  Lore  v.  American  Mfg. 
Co.,  160  Mo.  608  (61  S.  W.  678).  The  effect  of  the 
statute  is  to  eliminate  the  defense  of  the  assumed 
risk  in  actions  within  it:  Welsh  v.  Barber  Asphalt 
Pav.  Co.,  167  Fed.  465  (93  C.  C.  A.  101) ;  Caspar  v. 
Lewin,  82  Kan.  604  (109  Pac.  657);  Blair  v.  Heibel, 
103  Mo.  App.  621  (77  S.  W.  1017).  By  section  6 
thereof,  the  employers*  liability  statute  expressly 
eliminates  the  defense  of  contributory  negligence,  ex- 
cept that  it  may  be  taken  into  account  by  the  jury 
in  fixing  the  amount  of  damages  and  for  that  purpose 
may  be  pleaded  and  proved, 'not  as  a  defense,  but  for 
the  consideration  of  the  jury  in  determining  the 
amount  of  the  recovery.  It  also  eliminates  the  de- 
fense that  the  injury  was  the  result  of  the  negligence 
of  a  fellow-servant  in  certain  cases,  and  no  doubt 
by  section  2  it  is  intended  to  change  the  rule  that 
the  character  of 'the  act  in  the  performance  of  which 
the  injury  arises,  and  not  the  rank  or  class  of  the 
negligent  employee,  is  the  test  whether  a  negligent 
employee  is  a  vice-principal  or  a  fellow-servant,  as 
announced  in  Mast  v.  Kern,  34  Or.  247  (54  Pac  950, 
75  Am.  St.  Eep.  580).  Thus  it  is  seen  that  the  evi- 
dence applicable  and  the  matters  for  consideration 
by  the  jury  are  entirely  different  in  the  two  cases. 
Whether  the  jury  determined  these  matters  correctly 
cannot  be  known,  and  it  was  error  for  the  court  to  sub- 
mit to  it  the  determination  of  the  law  questions  in- 
volved. 

4.  Another  error  complained  of  is  that  witnesses  were 
permitted  to  testify  that  the  height  of  the  railing 
around  the  elevator  well,  especially  the  sides  away 
from  the  gate,  was  only  three  feet  eight  inches  in 
height.  That  was  immaterial  other  than  as  it  was 
a  circumstance  connected  with  the  height  of  the  gate, 
but  was  not  prejudicial.    It  would  have  been  imma- 
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terial  in  the  case  if  there  had  been  no  railing  on  the 
other  two  sides,  as  such  fact  would  not  have  contrib- 
uted to  the  cause  of  the  injury;  but  defendant's  con- 
tention is  that  the  necessary  height  of  the  gate  is 
not  provided  for  by  the  city  ordinance  relied  on.  In 
this  defendant  is  at  fault 

5.  The  ordinance  provides  that  the  well  shall  be 
protected  with  a  suitable  railing  not  less  than  five 
feet  high.  It  would  not  be  protected  as  contemplated 
by  the  ordinance  if  one  side  were  ungudrded,  and,  as 
the  gate  is  a  part  of  the  protection,  it  must  be  the 
height  specified  as  it  constitutes  part  of  the  railing. 
See,  to  this  eflfect,  Dibblee  v.  Astoria  (t  Columbia 
River  R.  R.  Co.,  57  Or.  428,  430  (11  Pac.  242, 112  Pac. 
416),  and  cases  there  cited. 

Other  errors  assigned  can  be  determined  only  with 
reference  to  whether  the  complaint  is  within  the  stat- 
ute or  is  based  on  the  conmion-law  liability,  and  the 
errors  complained  of,  if  any,  are  not  likely  to  occur 
again. 

For  the  error  above  mentioned,  the  judgment  is  re- 
versed and  the  cause  remanded.  Beversbd. 

Mb.  Chief  Justice  MoBbide,  Mb.  Justice  Bean  and 
Mb.  Justice  McNaby  concur. 


Denied  November  11,  1913. 

On  Petition  fob  Beheabing. 

(136  Pae.  5.) 

Mb.  Justice  Eakin  delivered   the  opinion   of   the 
court. 

The  liability  of  a  defendant  in  an  action  for  injuries 
to  the  person  may  depend  upon  violations  of  a  stai- 
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ute  and  also  upon  elements  contributing  to  the  injury 
that  disclose  a  liability  at  common  law  not  covered 
by  the  statute.  The  issues  of  fact  were  not  the  same 
under  each,  and  what  these  issues  are  must  be  de- 
termined by  the  court  and  stated  to  the  jury.  It  must 
not  be  left  to  determine  the  law  for  itself  and  to  apply 
it  to  the  facts  indiscriminately. 

6.  Counsel  urge  that  under  the  statute  the  elevator 
shaft  or  well  was  not  inclosed  five  feet  high  on  each 
floor,  and  that  for  such  omission  the  jury  might  find 
defendant  liable  without  regard  to  whether  such  neg- 
ligence was  the  proximate  cause  of  the  injury;  but 
the  condition  of  the  inclosure  of  the  well  at  other 
places  than  where  the  injury  was  received  was  wholly 
immaterial.  The  negligent  act  or  the  omission  of  the 
duty  for  which  the  damages  may  be  recovered  must 
be  the  proximate  cause  of  the  injury:  29  Cyc.  600; 
Wallace  v.  Suburban  By.  Co.,  26  Or.  174  (37  Pac.  477, 
25  L.  E.  A.  663) ;  Hartvig  v.  N.  P.  Lumber  Co.,  19  Or. 
522  (25  Pac.  358). 

7.  If  the  court  was  of  the  opinion  that  the  complaint 
was  brought  upon  the  statute,  alleging  also  elements 
of  liability  not  included  in  the  statute,  but  constitut- 
ing a  ground  for  liability  at  common  law,  it  should 
have  distinguished  them  in  its  instructions  and  spe- 
cifically stated  the  issues  of  fact  and  the  defense 
admissible  to  each,  instead  of  submitting  them  to  the 
jury  to  determine  the  issue  of  law  and  to  adopt  its 
own  view  for  the  application  of  it  to  the, facts. 

The  petition  is  denied. 

Bevebsed  :  Beheabinq  Denied. 
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Argued  Oetober  27,  decided  Norember  11,  1913. 

COUCH  v.  MARVIN,  Shbbifp. 

(136  Pac.  6.) 

Municipal  Oorpor&tionB— Annexation  of  Terxitoxy— ^onBtitntional  and 
Statutory  ProvlalonaL 

1.  Article  XI,  Section  2,  of  the  Constitution  provides  that  the 
legal  voters  of  every  city  and  town  may  amend  their  municipal  char- 
ters, and  the  people  of  a  particular  locality  may,  by  vote,  adopt  a 
charter  or  amend  those  already  in  existence;  Section  3209,  L.  O.  L., 
provides  for  separate  elections,  by  voters  of  a  municipality  and  in 
territories  sought  to  be  annexed,  on  the  question  of  annexation,  which 
may  be  authorized  on  the  securing  of  a  majority  of  the  voters  of  each 
locality.  Held,  that  the  state  still  retains  sovereignty  over  its  munici- 
palities to  some  extent,  and  that  it  had  not  delegated  to  them  the 
power  to  exercise  dominion  over  areas  outside  of  their  boundaries,  so 
as  to  authorize  annexation,  except  when  the  territory  proposed  to  be 
annexed  is  populated  and  there  can  be  a  fair  expression  of  legal 
voters  residing  in  such  area,  and  hence  a  city  had  no  power  to  annex 
territory  which  did  not  contain  sufficient  legal  voters  residing  on  land 
to  be  annexed  to  hold  the  required  election. 

[As  to  necessity  that  property  annexed  to  municipality  shall 
be  adjacent  or  contiguous  thereto,  see  note  in  Ann.  Gas.  1913D, 
401.] 

Municipal  Corporations— Local  Self-goremment— Constitational  Fro- 
vlaionfl — ''Locai" — ^"Special" — "Municipal.'' 

2.  The  words  "local,"  "special,"  and  "municipal/'  as  used  in  Article 
XI,  Section  2,  of  the  constitution,  and  Article  4,  Section  la,  confer- 
ring on  municipalities  local  self-government,  with  the  right  to  legis- 
late in  municipal  matters  of  local  and  special  concern,  have  a  plain 
signification,  and  refer  to  enactments  intended  to  affect  certain  persona 
only,  or  to  operate  in  specified  localities;  and  an  act  is  local  when  it 
relates  to  a  part  of  the  people  only,  or  to  their  property,  or  when  it 
operates  within  a  single  city,  county,  or  other  particular  division,  and 
such  provisions  did  not  confer  on  cities  delegated  power  over  areas 
outside  their  limits,  with  a  right  to  include  the  same  within  the  city's 
boundaries,  except  as  provided  by  general  law. 

From  Wallowa :    John  W.  Knowlbs,  Judge. 

En  Banc.    Statement  by  Mb.  Justice  Bban. 

This  is  a  suit  by  L.  Couch  against  Edgar  Marvin, 
as  sherifif  and  tax  collector  of  Wallowa  County,  Ore- 
gon, and  the  City  of  Los  tine  to  enjoin  the  collection 
of  a  tax  levied  by  the  City  of  Lostine  upon  certain 
lots  and  blocks  of  land  owned  by  plaintiff,  situated 
in  the  town  of  Evans,  Wallowa  County.    The  com- 
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plaint  shows  that  the  plaintiff  is  the  owner  of  the  real 
estate  assessed  for  the  year  1911  for  state,  county, 
and  school  district  taxes,  for  which  payment  has  been 
tendered,  and  resists  the  tax  levied  by  the  City  of 
Lostine  for  that  year  for  the  reason  that  the  property 
is  not  within  the  limits  of  the  municipality.  The  com- 
plaint describes  the  limits  of  the  City  of  Lostine  as 
established  by  an  act  of  the  legislature  of  December 
28,  1903,  and  shows  that  the  real  estate'  of  plaintiff 
is  outside  the  city  limits  as  defined  by  the  charter 
of  that  date. 

The  answer  admits  many  of  the  allegations  of  the 
complaint,  and  as  a  defense  it  is  alleged  that  an  elec- 
tion was  held  in  the  City  of  Lostine  on  November  10, 
1910,  at  which  the  charter  of  the  city  was  revised  and 
so  amended  as  to  include  within  the  boundaries  of 
the  city  the  lots  and  blocks  of  plaintiff.  Exhibits  are 
attached  to  the  answer,  showing  the  procedure  adopted 
in  revising  the  charter.  The  answer  shows  that  at 
this  election  the  electors  of  the  city  voted  to  extend 
the  limits  of  the  municipality  by  adding  a  few  acres 
on  the  east,  and  also  by  annexing  a  narrow  strip,  320 
feet  wide,  Extending  from  the  north  boundary  of 
the  corporate  limits  a  distance  of  about  three-fourths 
of  a  mile,  and  then  spreading  out  the  lines  so  as  to 
embrace  all  of  the  town  site  of  Evans,  with  the  excep- 
tion of  blocks  1,  2,  and  3,  thereby  annexing  the  lots 
and  blocks  described  in  the  complaint  and  the  depot 
grounds  of  the  Oregon  Railroad  and  Navigation  Com- 
pany. Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  ar« 
gument  by  Mr.  James  A.  Burleigh. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Sheahan  <&  Cooley,  with  an  oral  argument  by 
Mr.  A.  S.  Cooley. 
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Mb.  Justice  Beak  delivered  the  opinion  of  the  court 

1.  The  legality  of  the  acts  of  the  city  in  making 
the  extension  of  its  boundaries  is  the  sole  question 
involved  upon  this  appeal.  The  trial  court  sustained 
a  demurrer  to  the  answer,  and,  defendants  refusing 
to  plead  further,  entered  a  decree  enjoining  the  col- 
lection of  the  taxes,  for  the  reason  that  the  acts  of  the 
city  in  annexing  the  new  territory  did  not  comply 
"with  the  requirements  of  the  law.  The  question  of 
the  amendment  of  the  charter  of  the  city  and  the  ex- 
tension of  the  boundaries  was  submitted  to  the  legal 
voters  of  the  city  by  the  council  thereof.  No  election 
for  this  purpose  was  held  within  the  limits  of  the  ter- 
ritory proposed  to  be  annexed.  It  appears  that  by 
not  including  said  blocks  1,  2,  and  3,  there  were  only 
two  legal  voters  residing  within  such  area.  These 
two  electors  requested  to  be  taken  within  the  city, 
and  were  permitted  to  vote  at  the  election.  The  no- 
tices of  election  referred  to  the  amendments  of  the 
city  charter,  and  did  not  describe  the  territory  pro- 
posed to  be  annexed,  or  refer  to  any  record  where  the 
same  could  be  found,  or  in  any  manner  comply  with 
the  requirements  of  Section  3209,  L.  0.  L.  Under 
the  ruling  in  Thurber  v.  McMinnville,  63  Or.  410  (128 
Pac.  43),  the  election  as  to  the  acquisition  of  new  ter- 
ritory was  invalid. 

It  is  claimed  by  counsel  for  the  defendant  city  that 
in  the  proceedings  for  the  annexation  of  the  proposed 
land  there  was  a  substantial  compliance  with  the  stat- 
ute of  1893  (Section  3209,  L.  0.  L.) ;  that  there  could 
not  be  a  strict  compliance  with  that  law  for  the  reason 
that  there  was  not  a  number  of  voters,  residing  within 
the  territory  desired  to  be  added,  sufficient  to  hold 
an  election.  It  is  contended  by  counsel  for  plaintiff 
that  the  procedure  by  the  city  was  not  in  compliance 
with  the  statute  or  constitution  of  the  state,  and  fur- 
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ther,  that  the  undertaking  was  not  a  reasonable  exer- 
cise of  legislative  authority  on  the  part  of  the  City 
of  Lostine.  By  Article  XI,  Section  2  of  the  Consti- 
tution of  Oregon,  adopted  by  the  people  June  4,  1900, 
the  legal  voters  of  every  city  and  town  were  granted 
the  power  to  enact  and  amend  their  municipal  char- 
ter. AVticle  IV,  Section  la,  is  as  follows:  "The  ref- 
erendum may  be  demanded  by  the  people  against  one 
or  more  items,  sections,  or  parts  of  any  act  of  the 
legislative  assembly  in  the  same  manner  in  which 
such  power  may  be  exercised  against  a  complete  act. 
The  filing  of  a  referendum  petition  against  one  or  j 

more  items,  sections,  or  parts  of  an  act  shall  not  delay  , 

the  remainder  of  that  act  from  becoming  operative.  i 

The  initiative  and  referendum  powers  reserved  to  the 
people  by  this  Constitution   are   hereby  further  re-  i 

served  to  the  legal  voters  of  every  municipality  and  ! 

district,  as  to  all  local,  special,  and  municipal  legis-  | 

lation,  of  every  character,  in  or  for  their  respective  ' 

municipalities  and  districts.  The  manner  of  exer- 
cising said  powers  shall  be  prescribed  by  general 
laws,  except  that  cities  and  towns  may  provide 
for  the  manner  of  exercising  the  initiative  and  ref- 
erendum powers  as  to  their  municipal  legislation. 
Not  more  than  ten  per  cent  of  the  legal  voters  may 
be  required  to  order  the  referendum  nor  more  than 
fifteen  per  cent  to  propose  any  measure,  by  the  initia- 
tive, in  any  city  or  town.*'  These  amendments  to  our 
fundamental  law  give  to  incorporated  cities  the  ex- 
clusive control  and  management  of  their  own  inter- 
nal affairs  by  legislating  within  their  borders :  Straw 
V.  Harris,  54  Or.  424,  436  (103  Pac.  777,  782).  In  that 
case  it  is  said:  ** "Whatever  may  be  the  literal  import 
of  the  amendments  it  cannot  be  held  that  the  state 
has  surrendered  its  sovereignty  to  the  municipalities 
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to  the  extent  that  it  must  be  deemed  to  have  perpet- 
ually lost  control  over  them.'* 

2.  The  sections  of  the  constitution  referred  to  do 
not  grant  to  cities  or  towns  any  extra  municipal  au- 
thority :  Riggs  v.  City  of  Grants  Pass,  66  Or.  266  (134 
Pac.  776).  The  words  *' local/'  ** special,"  and  *' mu- 
nicipal''  legislation  as  used  in  the  Constitution  have 
a  plain  signification,  and  refer  to  enactments  intended 
to  affect  certain  persons  only,  or  to  operate  in  speci- 
fied localities.  An  act  is  "local''  when  the  subject 
relates  to  a  part  of  the  people  only,  or  to  their  prop- 
erty, or  when  it  operates  within  a  single  city,  county, 
or  other  particular  division:  36  Cyc.  987;  Acme 
Dairy  Co.  v.  Astoria,  49  Or.  520  (90  Paa  153) ;  Schu- 
bel  V.  Olcott,  60  Or.  503  (120  Pac.  375).  In  order  to 
empower  a  city  to  reach  out,  as  it  were,  with  a  chain 
and  subject  territory  not  included  within  its  limits 
to  its  laws,  there  must  be  authority  given  therefor 
by  some  general  act  of  the  legislature,  or  by  legisla- 
tion by  the  people  of  the  whole  state  by  means  of  the 
initiative.  The  legislation  by  which  the  land  of  plain- 
tiff was  attempted  to  be  annexed  to  the  City  of  Lostine 
did  not  operate  within  the  city  only,  and,  as  affect- 
ing the  municipality,  was  not  local  within  the  mean- 
ing of  the  Constitution.  Such  enactment  as  to  the 
area  annexed  was  unauthorized :  State  v.  Port  of  Til- 
lamook, 62  Or.  332  (124  Pac.  637) ;  State  v.  Gilbert, 
66  Or.  434  (134  Pac.  1038);  Leach  v.  Port  of  Tilla- 
mook, 62  Or.  345  (124  Pac.  642) ;  Landess  v.  City  of 
Cottage  Grove,  64  Or.  155  (129  Pac.  537).  The  state 
still  retains  sovereignty  over  its  municipalities  to  a 
certain  extent  It  has  never  delegated  to  them  the 
power  to  exercise  dominion  over  areas  of  considerable 
extent  outside  of  their  boundaries,  except  when  such 
territory  so  proposed  to  be  annexed  is  populated  and 
there  can  be  a  fair  expression  by  the  legal  voters  resid- 
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ing  within  such  area,  thus  obtaining  their  consent 
in  this  manner.  In  other  words,  the  law  contemplates 
that  there  are  a  number  of  legal  voters  residing  upon 
land  to  be  annexed  to  a  city  sufficient  to  hold  the  re- 
quired election. 

It   follows    that  the  judgment  of  the  lower  court 
should  be  affirmed,  and  it  is  so  ordered.    Affibmed. 


Argued  Oetober  28,  decided  NoTember  11,  1913. 

HA  ALAND  v.  MILLEB. 

(136  Pac.  9.) 

Pleading'—Oro88-'bUl— Matters  of  'a>efen8e''— CoonterclaliiL 

1.  Under  Section  390,  L.  O.  L.,  providing  that,  in  an  action  at  law, 
where  defendant  is  entitled  to  relief,  arising  out  of  facta  requiring 
the  interposition  of  a  court  of  equity,  and  material  to  his  "defense," 
he  may  file  a  complaint  in  equity  in  the  nature  of  a  cross-bill,  matten 
constituting  a  counterclaim  may  not  be  so  pleaded. 

[As  to  scope  and  office  of  counterclaim,  see  note  in  89  Adl  Dee. 
482.] 

Principal  and  Agent— Acconnting— Demand. 

2.  A  complaint  by  a  principal  against  his  agent  for  an  accounting 
is  bad,  it  not  alleging  a  demand  for  an  accounting,  or  facta  rendering 
a  demand  unnecessary. 

Acconnt— Actioa  for  Aocoontlng— Bemedy  at  Law. 

3.  The  makers  of  a  note,  sued  thereon  by  the  payee,  cannot  file  a 
complaint  in  equity  in  the  nature  of  a  cross-bill,  under  Section  390, 
L.  0.  L.,  for  an  accounting  for  the  proceeds  of  sales  of  lumber  which 
they  intruerted  to  him  to  sell,  with  an  agreement  that  he  should  credit 
the  proceeds  on  the  note,  which  he  failed  to  do^  fraud  not  being 
alleged,  nor  a  discovery  sought,  and  it  not  appearing  the  account  is 
so  complicated  that  it  cannot  be  settled  in  an  action  at  law. 

From  Wallowa :    John  W.  Knowlbs,  Judge. 

En  Banc.    Statement  by  Mb.  Justice  Bamsey. 

This  is  a  suit  in  equity  in  the  nature  of  a  cross-bill 
by  Christian  S.  Haaland  and  Carl  E.  Haaland  against 
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M.  P.  Miller.  The  court  below  sustained  a  demurrer 
to  the  second  amended  complaint  in  the  nature  of  a 
cross-bill,  and,  the  plaintiffs  not  desiring  to  amend, 
a  decree  was  rendered  dismissing  the  plaintiffs'  com- 
plaint.   The  plaintiffs  appeal.  Affibmed. 

For  appellants  there  was  a  brief  over  the  name  of 
Mr.  0.  M.  Corkins,  with  an  oral  argument  by  Mr.  A. 
S.  Cooley. 

For  respondent  there  was  a  brief,  with  an  oral  ar- 
gument by  Mr.  Thomas  M.  Bill.     . 

Mb.  Justicb  Bamsby  delivered  the  opinion  of  the 
court. 

On  December  16,  1912,  M.  P.  Miller,  as  plaintiff, 
began  an  action  at  law  in  the  court  below  against 
Christian  S.  Haaland,  Swen  Haaland  and  Carl  E. 
Haaland,  as  partners,  doing  business  under  the  firm 
name  of  Haaland  Bros.,  to  recover  from  them  the  sum 
of  $2,000  and  interest  (less  $700  paid  thereon)  upon 
a  promissory  note  executed  to  him  by  said  firm  on 
the  1st  day  of  November,  1910,  and  falling  due  three 
months  from  the  date  thereof,  and  also  $967  and  in- 
terest upon  another  promissory  note  made  by  said 
firm  to  said  Miller  on  the  28th  day  of  March,  1911; 
said  last-named  note  being  payable  on  demand,  and 
a  payment  of  $75  thereon  being  credited  by  said  M.  P. 
Miller  in  his  complaint  in  said  action. 

The  defendants  in  said  action  filed  an  answer  de- 
nying that  Swen  Haaland  was  a  member  of  said  firm 
or  had  anything  to  do  with  the  execution  of  either 
of  said  notes.  They  admitted  that  said  notes  were 
executed  by  Christian  S.  and  Carl  E.  Haaland,  that 
they  were  past  due,  and  that  they  had  paid  thereon 
only  the  sums  alleged  in  the  complaint.  Said  firm 
also  denied  part  of  the  attorney's  fees  claimed  by  M. 
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P.  Miller  in  said  action.  Said  firm  set  forth  the  fol- 
lowing aflSrmative  matter  in  their  said  answer  in  said 
action  at  law:  *'And  for  a  further  separate  partial 
defense  to  this  cause  of  action  defendants  Christian 
S.  Haaland  and  Carl  E.  Haaland  file  their  equitable 
cross-bill  in  connection  with  the  answer/'  And  they 
repeated  said  affin^ative  allegation  as  to  the  filing 
of  said  cross-bill  as  a  part  of  their  answer  to  each 
of  the  two  counts  of  the  complaint  in  said  action  at 
law. 

Said  Christian  S.  Haaland  and  Carl  E.  Haaland 
then  filed  in  the  court  below  their  second  amended 
complaint  in  equity  in  the  nature  of  a  cross-bill.  The 
following  is  a  copy  of  the  body  of  said  cross-bill  in 
equity:  **That  these  plaintiffs  and  defendant  are 
brothers  in  law,  the  wife  of  said  defendant  being  the 
sister  of  these  plaintiffs.  That  these  plaintiffs,  since 
the  fall  of  1909,  have  been  and  now  are  engaged  in  the 
lumbering  business  in  the  timbered  country  to  the 
northeast  of  the  City  of  Wallowa,  this  county.  That 
in  order  to  carry  on  said  business  the  defendant  has 
furnished  them  money,  evidenced  by  the  promissory 
notes  described  in  the  said  law  action,  and  have  as- 
sisted them  in  a  financial  way  to  carry  on  said  busi- 
ness, and  to  purchase  land,  machinery  and  personal 
property  of  various  kinds  in  connection  with  said 
business.  That  by  reason  of  such  relationship  and 
the  intimate  business  connection  between  plaintiffs 
and  defendant,  defendant  was  intrusted  with  a  large 
amount  of  lumber,  the  property  of  plaintiff,  to  sell 
and  dispose  of  and  to  account  to  plaintiff  and  credit 
the  same  on  the  aforesaid  promissory  notes.  That 
defendant  took  possession  of  a  large  amount  of  such 
lumber,  and  disposed  of  it  to  various  parties,  and 
has  failed  to  account  to  plaintiff  for  the  proceeds 
thereof,  or  to  credit  the  same  or  any  part  thereof  on 
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said  notes.  That  plaintiffs  are  informed  and  believe, 
and  therefore  allege,  that  defendant  has  disposed  of  a 
part  of  such  lumber  to  one  Frank  Melotte,  another  part 
of  it  to  parties  at  Lostine,  Oregon,  to  be  used  in  a  church 
building  at  that  point,  and  another  portion  to  parties 
at  Enterprise,  which  was  used  in  the  construction  of 
sidewalks  at  such  place,  and  a  more  detailed  statement 
of  which  plaintiffs  are  unable  to  make.  That  the 
transaction  as  to  such  lumber  involves  the  examina- 
tion of  a  long  account,  and  is  largely  within  the  knowl- 
edge of  defendant.  That  plaintiffs  do  not  know  how 
much  lumber  defendant  has  thus  disposed  of  and 
failed  to  account  for  or  to  credit  on  said  promissory 
notes,  and  plaintiffs  have  no  plain,  speedy,  or  ade- 
quate remedy  at  law.  And  answering  defendant's 
second  cause  of  action  by  way  of  cross-bill  and  as  a 
partial  defense,  plaintiffs  allege  the  above  facts,  and 
make  it  an  answer  to  defendant's  second  cause  of  ac- 
tion in  the  law  case.'' 

M.  P.  Miller,  the  plaintiff  in  said  action  at  law  and 
defendant  in  said  second  amended  complaint  in  the 
nature  of  a  cross-bill,  demurred  to  the  latter,  upon 
the  ground  that  it  appears  upon  the  face  thereof  that 
the  court  has  no  jurisdiction  of  the  subject  matter 
thereof,  and  for  the  reason  that  the  amended  com- 
plaint does  not  state  facts  suflScient  to  require  the 
interposition  of  a  court  of  equity,  or  to  constitute 
cause  of  suit  The  trial  court  sustained  said  demur- 
rer and  dismissed  said  cross-bill,  the  plaintiffs  not 
desiring  to  amend. 

The  question  for  determination  is.  Was  said  demur- 
rer properly  sustained! 

1.  The  right  to  file  a  complaint  in  equity  in  the  na- 
ture of  a  cross-bill,  where  one  has  been  sued  at  law, 
is  based  on  Section  390,  L.  0.  L.,  which  is  as  follows : 
**  Bills  of  revivor  and  bills  of  review,  •  •  and  cross- 
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bills,  except  as  hereinafter  mentioned,  are  abolished; 
•  •  and  in  an  action  at  law,  where  the  defendant 
is  entitled  to  relief,  arising  out  of  facts  requiring 
the  interposition  of  a  court  of  equity,  and  material 
to  his  defense,  he  may,  upon  filing  his  answer  therein, 
also  as  plaintiff,  file  a  complaint  in  equity,  in  the  na- 
ture of  a  cross-bill,  which  shall  stay  the  proceedings 
at  law,*'  etc.  "When  one  has  been  sued  at  law,  in  order 
that  he  may  properly  file  a  complaint  in  equity  in 
the  nature  of  a  cross-l3ill,  he  must  be  entitled  to  relief 
that  arises  out  of  facts  which  require  the  interposition 
of  a  court  of  equity,  and  this  relief  must  be  material 
to  his  defense.  A  ''defense**  within  the  meaning  of 
Section  390,  L.  0.  L.,  includes  every  matter  of  fact 
tending  to  diminish  or  entirely  defeat  the  plaintiff's 
cause  of  action:  Baier  v.  Humpall,  16  Neb.  127  (20 
N.  W.  108) ;  2  Words  and  Phrases,  pp.  1939,  1940; 
Pomeroy's  Code  Remedies  (4  ed.),  §  27. 

Professor  Pomeroy,  in  his  Code  Remedies,  Section 
27,  says:  ''In  its  judicial  signification,  a  defense 
is  something  which  simply  prevents  or  defeats  the 
recovery  of  a  remedy  in  an  action  or  suit,  and  not 
something  by  means  of  which  the  party  who  inter- 
poses it  can  obtain  relief  for  himself.  If  the  codes 
had  merely  in  express  language  authorized  the  de- 
fendant to  set  up  equitable  defenses,  but  had  not 
enacted  any  further  provisions  in  reference  to  the  sub- 
ject matter,  the  granting  of  aflSrmative  equitable  rem- 
edies to  the  defendant  could  not  have  been  inferred 
from  such  permission^." 

A  counterclaim  is  not  a  "defense"  within  the  mean- 
ing of  Section  390,  L.  0.  L. :  Fettretch  v.  McKay,  47 
N.  Y.  427;  Baum's  Castorine  Co,  v.  Thomas,  92  Hun, 
1  (37  N.  Y.  Supp.  913) ;  Lafond  v.  Lassere,  26  Misc. 
Rep.  77  (56  N.  Y.  Supp.  459) ;  Freeman  v.  Fleming,  5 
Iowa,  463.    In  Fettretch  v.  McKay,  47  N.  Y.  427,  the 
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court  says:  ''Nor  can  this  counterclaim  be  stricken 
out  as  an  irrelevant  defense.  It  is  not  a  defense. 
There  is  a  distinction  between  a  counterclaim  and  a 
defense.''  In  Baum^s  Castorine  Co.  v.  Thomas,  92 
Hun,  1  (37  N.  Y.  Supp.  913),  the  court  says:  *'But  a 
counterclaim  is  not  a  defense,  as  the  word  is  used 
in  relation  to  pleadings.  In  Section  500  it  is  pro- 
vided that  an  answer  may  contain  a  statement  of  new 
matter  constituting  a  'defense  or  counterclaim,'  thus 
making  a  clear  distinction  between  the  two.  The  same 
distinction  is  found  in  Section  507,  and  the  very  defini- 
tion of  'counterclaim,'  as  given  in  Section  501,  shows 
that  it  is  not  included  within  the  term  'defense.'  " 

We  conclude  that  the  facts  that  can  be  pleaded  under 
Section  390,  L.  0.  L.,  in  a  complaint  in  the  nature  of  a 
cross-bill  are  facts  constituting  a  defense  or  a  partial 
defense,  and  not  a  counterclaim. 

2.  The  second  amended  complaint  set  out,  supra, 
alleges  that  the  plaintiffs  and  the  defendant  are 
brothers  in  law,  and  that  the  plaintififs  are  engaged 
in  the  sawmill  business,  and  that  the  defendant  fur- 
nished them  money  to  enable  them  to  carry  on  said 
business,  and  that  the  loan  of  said  money  is  evidenced 
by  the  promissory  notes  described  in  the  said  action 
at  law.  They  allege,  also,  that  by  reason  of  said  re- 
lationship and  the  intimate  business  connections  be- 
tween the  plaintiffs  and  the  defendant  the  defendant 
was  intrusted  with  a  large  amount  of  lumber,  the 
property  of  the  plaintiffs,  to  sell  and  to  account  to  the 
plaintiffs  for  the  proceeds  of  such  sale,  and  credit  the 
same  on  the  aforesaid  promissory  notes.  The  said 
amended  complaint  also  states  that  the  defendant 
took  possession  of  a  large  amount  of  such  lumber,  and 
disposed  of  it  to  various  parties,  and  has  failed  to 
account  to  the  plaintiffs  for  the  proceeds  thereof,  or 
to  credit  the  same  or  any  part  thereof  on  said  notes. 


352  Haaland  v.  MiLiiEB.  [67  Or. 

Said  complaint  avers,  also,  that  the  plaintiffs  are  in- 
formed and  believe,  and  therefore  allege,  that  the 
defendant  has  disposed  of  a  part  of  said  lumber  to 
Frank  Melotte,  another  part  to  persons  in  Lostine  to 
be  used' in  a  church  building  at  that  point,  and  another 
portion  of  said  lumber  to  parties  at  Enterprise,  which 
was  used  in  the  construction  of  sidewalks  at  that  place. 
The  complaint  avers,  also,  that  the  plaintiffs  are  un- 
able to  make  a  more  detailed  statement  concerning 
said  lumber ;  that  they  do  not  know  how  much  lumber 
the  defendant  has  disposed  of,  and  failed  to  account 
for,  or  to  credit  on  said  promissory  notes;  and  that 
the  transaction  as  to  said  lumber  will  involve  the  ex- 
amination of  a  long  account  largely  within  the  knowl- 
edge of  the  defendant. 

It  will  be  seen  by  an  examination  of  this  second 
amended  complaint  that  it  does  not  state  when  the  de- 
fendant was  intrusted  with  lumber  to  sell,  how  much 
the  plaintiff  turned  over  to  him,  or  how  much  he  sold. 
It  is  alleged  that  he  took  possession  of  a  large  amount 
of  lumber,  and  disposed  of  it,  and  failed  to  account 
for  any  part  of  the  proceeds  thereof;  but  it  is  not  al- 
leged that  the  plaintiffs  ever  requested  or  demanded 
an  account  of  said  sales  or  of  the  proceeds,  nor  is  it 
alleged  that  the  defendant  refused  or  neglected  to 
account.  It  is  not  stated  when  he  sold  any  lumber  or 
received  any  money  for  lumber.  The  sales  may  have 
been  only  a  few  days  before  the  complaint  was  filed. 
There  is  nothing  stated  indicating  any  neglect  or  re- 
fusal to  account  for  any  money  received.  When  a 
pleading  is  demurred  to,  it  is  construed  most  strongly 
against  the  pleader :  Darr  v.  Ouaranty  Loan  Assn,,  47 
Or.  88  (81  Pac.  565) ;  Fishburn  v.  Londershausen,  50 
Or.  363  (92  Pac.  1060,  15  Ann.  Gas.  975,  14  L.  R.  A. 
(N.  S.)  1234).  As  the  plaintiffs  do  not  allege  that 
they  demanded  or  requested  of  the  defendant  an  ao- 
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counting^  we  have  the  right  to  conclude  that  they  did 
not,  and,  as  they  do  not  allege  that  they  made  any 
efforts  to  ascertain  what  sales  the  defendant  had  made, 
it  is  not  unreasonable  to  infer  that  they  made  none. 
Ordinarily,  before  an  action  or  a  suit  can  be  main- 
tained against  an  agent  by  a  principal  for  an  account- 
ing, the  principal  must  demand  an  account  from  the 
agent:  1  Cyc,  p.  429;  Mechem,  Agency,  §  531;  Clark 
&  Skyles,  Agency,  §  423. 

Clark  &  Skyles,  Agency,  Section  423,  says:  ^'As  a 
general  rule,  a  principal  cannot  maintain  an  action 
against  his  agent  for  an  accounting  or  to  recover 
money  or  property  received  by  the  agent  until  he  has 
made  a  demand  upon  the  agent,  and  the  latter  has 
failed  or  refused  to  comply  with  such  demand.  As  in 
other  cases,  however,  the  circumstances  may  be  such 
as  to  render  a  demand  unnecessary,  as,  for  instance, 
when  the  agent  has  repudiated  the  agency  and  asserted 
a  claim  to  the  property  or  funds  against  the  principal, 
or  when  he  agreed  beforehand  to  pay  over  the  money 
when  collected, '*  etc. 

Mechem,  Agency,  Section  531,  says:  *^No  action 
can  ordinarily  be  maintained  against  an  agent  for 
money  received  by  him  for  his  principal  until  after  a 
demand  has  been  made  upon  him  for  its  payment,  with 
which  he  has  refused  or  neglected  to  comply.  Such  a 
demand  and  refusal  or  neglect  to  pay  are  essential 
averments  in  the  declaration  or  complaint,  without 
which  the  action  cannot  ordinarily  be  sustained.^' 

In  this  case  no  demand  for  an  accounting  is  alleged, 
nor  are  any  facts  alleged  which  render  a  demand  un- 
necessary. The  amended  complaint  is  therefore 
fatally  defective,  even  assuming  that  the  subject  matter 
thereof  is  cognizable  in  a  court  of  equity. 

If  the  defendant  received  from  the  plaintiffs  lumber 
to  sell,  with  the  agreement  that  the  proceeds  of  the 
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sales  would  be  accounted  for  and  credited  on  the  notes 
described  in  the  pleadings  in  the  action  at  law,  and  he 
made  sales,  and  received  the  proceeds  thereof,  and 
failed  to  credit  them  on  said  notes,  he  is  liable  to  the 
plaintiffs  therefor  in  an  action  at  law  for  money  had 
and  received.  If  the  proceeds  of  the  sales  of  such  lum- 
ber were  credited  on  the  notes,  such  credit  operated  as 
payment  of  said  notes,  pro  tcmto. 

3.  A  defendant  in  an  action  at  law  cannot  properly 
file  a  complaint  in  equity  in  the  nature  of  a  cross-bill 
under  Section  390,  supra,  and  set  up  matters  of  defense 
which  really  constitute  a  counterclaim  against  the 
plaintiff  in  the  action  at  law,  unless  the  facts  set  np 
contain  matters  that  come  within  some  .recognized 
head  of  equity  jurisdiction.  A  mere  right  of  action 
for  money  had  and  received  cannot  be  thus  set  up  in  a 
cross-bill. 

In  this  case  the  defendants  in  the  action  at  law  at- 
tempted to  plead  in  their  cross-bill  a  right  to  an  ac- 
counting with  the  defendant  as  their  agent  for  the 
sale  of  lumber  and  its  proceeds.  According  to  their 
pleading  the  defendant,  as  their  agent,  received  from 
them  some  lumber,  and  sold  part  of  it,  and  received  the 
proceeds  of  the  sales,  and  failed  to  account  for  any 
part  thereof.  It  does  not  appear  from  this  pleading 
that  there  are  mutual  accounts  to  be  adjusted,  nor  does 
it  appear  that  there  are  great  complications  or  diffi- 
culties in  adjusting  the  accounts,  the  only  allegation 
of  the  amended  complaint  tending  to  show  any  com- 
plication in  the  accounts  being  the  statement  that  it 
will  involve  the  examination  of  a  long  account  which 
is  largely  within  the  knowledge  of  the  defendant 
There  is  no  averment  that  the  plaintiffs  have  made  any 
effort  to  ascertain  the  items  of  the  account  of  the  sales 
of  said  lumber,  or  that  such  information  could  not 
have  been  obtained  by  ordinary  diligence.    There  is 
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much  conflict  of  decisions  as  to  the  right  of  a  prin- 
cipal to  sue  his  agent  in  equity  for  an  accounting. 

In  6  Pomeroy 's  Equity,  Section  932,  the  author  says : 
**The  principal  difficulty  is  in  determining  in  what 
cases  equity  will  take  jurisdiction  of  an  accounting 
between  principal  and  agent.  The  mere  relation  of 
principal  and  agent,  without  more — ^the  relation  not 
being  really  fiduciary  in  its  nature,  and  no  obstacle  in- 
tervening to  a  recovery  at  law — ^is  insufficient  to  enable 
a  principal  to  maintain  the  action  against  his  agent. 
But,  where  the  relation  is  such  that  a  confidence  is 
reposed  by  the  principal  in  his  agent,  and  the  matters 
for  which  an  accounting  is  sought  are  peculiarly  within 
the  knowledge  of  the  latter,  equity  will  assmne  ju- 
risdiction/' 

In  Mechem,  Agency,  Section  532,  the  author  says: 
**It  seems  to  be  well  settled  that  the  mere  relation  of 
principal  and  agent  is  not  sufficient  to  authorize  the 
principal  to  come  into  a  court  of  equity  for  an  ac- 
counting. For  very  many  of  the  questions  arising  be- 
tween them,  the  ordinary  legal  remedies  are  entirely 
adequate,  and,  when  this  is  the  case,  resort  cannot  be 
had  to  equity.  When,  however,  the  agency  is  one  of 
a  strictly  fiduciary  character,  involving  a  question  of 
confidence  between  the  parties,  and  fraud  is  alleged 
or  a  discovery  sought,  or  where  the  account  is  so  com- 
plicated that  it  cannot  be  settled  at  law  without  great 
difficulty,  a  bill  in  equity  may  be  maintained.** 

In  this  case  fraud  is  not  alleged,  nor  is  a  discovery 
sought,  nor  does  it  appear  that  the  account  between 
the  plaintiff  and  the  defendant  is  so  complicated  that 
it  cannot  be  settled  in  an  action  at  law.  The  account 
between  the  parties  can  be  as  easily  settled  at  law  as 
in  equity. 

The  plaintiffs  have  a  plain,  speedy  and  adequate 
remedy  at  law  for  the  adjustment  of  their  claim 
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against  the  def  endant^  and  the  demurrer  to  the  second 
amended  complaint  was  properly  sustained  hy  the 
court  below. 

The  decree  of  the  court  below  sustaining  said  de- 
murrer and  dismissing  the  plaintiffs'  complaint  is 
affirmed.  Affibmbd. 


Argaed  October  26,  decided  NoYember  11,  1913. 

MALZER  V.  SCHISLEB. 

(136  Pac.  14.) 

Fraiiidfl^  Statate  of-— Sale  of  Land— Action  for  Price. 

The  statute  of  frauds  is  no  defense  to  an  action  against  the  pur- 
chaser of  land  for  the  purchase  price,  where  the  deed  has  been  eze- 
cutedy  delivered  and  accepted,  though  at  direction  of  the  purchaser 
the  deed  was  to  a  third  person. 

From  Wallowa:    John  W.  Knowlbs,  Jndge. 

En  Banc.    Statement  by  Mb.  Justice  Eakik. 

This  is  an  action  by  Charles  H.  Malzer,  against 
Henry  Schisler  to  recover  a  balance  due  on  the  pur- 
chase price  of  land.  Plaintiflf  sold  a  certain  tract  of 
land  to  defendant  for  the  consideration  of  $1,700,  and 
by  defendant's  direction  conveyed  the  tract  directly  to 
Denny.  Defendant  paid  $700  cash  at  the  time  of  the 
contract,  and  assumed  and  agreed  to  pay  a  mortgage 
then  existing  on  the  land  in  the  sum  of  $800.  This  left 
a  balance  of  $200,  which  defendant  agreed  to  pay 
within  a  few  days.  The  complaint  alleges  that  he  has 
not  paid  the  $200,  and  neglects  and  refuses  so  to  do. 

After  a  demurrer  to  the  complaint  was  overruled, 
defendant  answered,  denying  the  allegations  of  the 
complaint,  and  as  an  affirmative  defense  pleaded  the 
statute  of  frauds,  to  which  a  demurrer  was  sustained. 
Defendant  then  filed  an  amended  answer,  which  is  a 
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specific  denial  of  every  allegation  of  the  complaint, 
except  that  he  has  not  paid  the  $200.  Upon  the  trial 
the  defendant  objected  to  the  proof  offered  by  the 
plaintiff  to  establish  the  agreement  of  sale  and  promise 
to  pay,  for  the  reason  that  it  is  an  attempt  to  prove 
by  parol  an  agreement  for  the  sale  of  real  estate, 
which  objection  was  overruled.  *Upon  trial  verdict 
was  rendered  for  plaintiff.    Defendant  appeals. 

Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Thomas  M.  DiU. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  James  A.  Burleigh. 

Mb.  Justice  Eakin  delivered  the  opinion  of  the 
court 

Defendant  makes  but  one  point  upon  the  appeal, 
namely,  that  the  agreement  of  sale  was  in  parol,  and 
therefore  that  a  promise  by  defendant  to  pay  the  $200 
cannot  be  established.  We  understand  the  rule  in  such 
a  case  to  be  that  where  there  is  an  oral  agreement  for 
the  sale  of  land,  and  the  property  has  been  conveyed 
to  the  vendee,  the  agreement  is  so  far  executed  that  it 
is  thereby  taken  out  of  the  statute  of  frauds.  In  an 
action  to  recover  the  balance  of  the  purchase  price  the 
agreement  to  pay  may  be  shown  by  parol,  including 
the  considieration  for  the  promise  to  pay.  In  39  Cyc. 
1918,  it  is  stated:  ^^As  a  general  rule  the  statute  of 
frauds  is  a  good  defense  to  an  action  by  a  vendor  on 
an  oral  contract  of  sale  of  land  to  recover  the  purchase 
price,  imless  the  deed  has  been  executed  and  delivered 
to  or  accepted  by  the  purchaser.  A  purchaser  in 
possession  imder  a  contract  for  the  title  cannot  resist 
payment  of  the  purchase  price  on  the  ground  that  he 
did  not  sign  the  contract":  See,  also,  Walker  v.  Owen 
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79  Mo.  563;  Cagger  v.  Lansing,  43  N.  Y.  550;  King  v. 
Smith,  33  Vt.  22.  In  20  Cyc.  294,  where  many  au- 
thorities are  cited,  it  is  said:  ^'The  statute  is  no  bar 
to  an  action  to  recover  for  the  price  of  land  actually 
conveyed,  where  the  deed  has  been  accepted  or  title 
has  otherwise  passed,  although  the  grantor  could  not 
have  been  compelled  to  convey,  or  the  grantee  accept 
a  deed,  because  the  contract  was  oral.*'  Defendant 
also  suggests  the  point  that  the  deed  was  not  made  to 
him,  and  that  the  property  was  not  in  his  possession ; 
but  he  made  the  contract  of  purchase  and  directed 
that  the  deed  be  made  to  Denny.  Acceptance  of  the 
deed  by  Denny  was  acceptance  by  defendant.  Plain- 
tiff had  no  contract  with  Denny,  and  defendant's  lia- 
bility on  his  contract  for  the  price  is  the  same  as 
though  the  deed  were  to  himself.  Our  Supreme  Court 
assumes  the  existence  of  this  rule,  and,  going  further, 
holds  that  a  promise  to  pay  the  price  to  a  third  party 
is  also  binding  upon  the  vendee,  and  may  be  proved 
by  parol:  See  Kiernan  v.  Kratz,  42  Or.  474  (69  Pac. 
1027,  70  Pac.  506) ;  Feldman  v.  McGuire,  34  Or.  309 
(55  Pac.  872) ;  Cooper  v.  Thomason,  30  Or.  161  (45 
Pac.  296).  And  this  question  was  also  involved  in 
McLeod  V.  Despain,  49  Or.  536  (124  Am.  St.  Eep.  1066, 
90  Pac.  492,  92  Pac.  1088,  19  L.  R.  A.  (N.  S.)  276.) 
The  judgment  of  the  Circuit  Court  is  aflBrmed. 

Affibmed. 
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Aigaed  October  27,  decided  November  11,  ldl3. 

MILLER  V.  MILLER,* 

(136  Pae.  15.) 
Domicile— Deflnitioii. 

1.  The  domicile  or  babitancj  of  a  person  is  that  fixed  place  of 
abode  to  whi<*h  he  intends  to  return  habitually  when  absent. 

[As  to  what  is  domicile,  and  how  it  may  be  lost  or  changed, 
see  notes  in  32  Am.  Dec.  427:  59  Am.  Dec.  Ill:  48  Am.  St.  Sep. 
711.] 

DtTOTce—jQxifldiction— Separate  Domicile  of  Wif 6l 

2.  A  wife,  whose  husband  by  his  misconduct  has  rendered  life  with 
him  unbearable,  may  acquire  a  separate  domicile,  based  on  which 
ahe  may  institute  a  divorce  suit. 

Divorce— Domicile  of  Wife — ^Evidence— AdmiasioiL 

3.  Statement  of  a  wife,  in  a  complaint  for  divorce,  which  she 
caused  to  be  prepared  in  one  state,  that  she  was  a  resident  thereof 
is  not  conclusive  against  her  in  a  subsequent  divorce  suit  instituted 
by  her  in  another  state,  but  is  only  an  admission  against  interest. 

[As  to  domicile  of  married  women,  see  notes  in  84  Am.  St.  Bep. 
27 ;  85  Am.  St.  Rep.  559.  As  to  right  of  married  woman  to  acquire 
separate  domicile  after  abandonment  of  marriage  relation,  see 
note  in  Ann.  Cas.  1912D,  397.] 

Divorce— jQxiBdictioii— Domicile— Place  of  Votiiig. 

4.  That  one,  after  registering  ae  a  voter  in  Oregon  went  into  an- 
other state  and  there  voted,  is  not  conclusive  of  his  domicile  there, 
as  regards  jurisdiction  of  an  action  for  divorce,  Section  3318,  L.  O.  L., 
providing  "if  a  person  shall  go  from  this  state  into  any  other  state 
*  *  and  there  exercise  the  right  of  suffrage,  he  shall  be  *  *  held  to 
have  lost  his  residence  in  this  state,''  being  a  rule  governing  judges 
of  election  in  determining  right  to  vote  in  the  state. 

Divorce— Domicile  of  Parties— Evldem^e. 

5.  Evidence  in  a  divorce  suit  as  to  temporary  purpose  of  absence 
and  intention  to  return,  held  to  show  the  domicile  of  the  parties,  who, 
having  had  a  permanent  home  in  the  state,  went  to  another  state 
and  then  returned,  to  be  in  the  state,  within  Section  509,  L.  O.  Ii.| 

•As  to  domicile  of  wife  for  purposes  of  divorce,  see  notes  in  16 
li.  B.  A.  497  and  59  L.  B.  A.  146;  and  upon  the  right  of  a  wife  to 
acquire  a  separate  domicile  for  the  purposes  of  a  divorce  suit  by  her, 
see  note  in  38  L.  B.  A.  (N.  S.)  297. 

On  the  question  of  the  character  of  residence  essential  to  give  juris- 
diction in  divorce  proceeding,  see  notes  in  12  L.  B.  A.  (N.  S.)  1100 
and  28  L.  B.  A.  (N.  S.)  992;  and  for  local  domicile  or  residence  as 
a  condition  of  jurisdiction  of  action  for  annulment  of  marriage,  see 
note  in  30  L.  B.  A.  (N.  S.)  745.  Bspobtsb. 
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requiring  plaintiff  in  a  suit  for  divorce,  at  the  time  of  instituting^  it, 
to  be,  and  for  a  year  prior  thereto,  to  have  been,  an  inhabitant  of  the 
state. 

Divorce— Decree—Support  of  CTitldren. 

6.  The  question  of  support  of  the  children  may  be  left  open  bj 
the  decree  of  divorce,  there  being  no  evidence  as  to  what  is  proper 
or  requisite  therefor,  Section  514,  L.  O.  L.,  authorizing  modification 
of  a  divorce  decree,  at  any  time  after  it  is  given,  as  to  support  of 
the  children. 

From  Wallowa:  John  W.  Knowlbs,  Judge. 

En  Banc.    Statement  by  Mb.  Justice  Bubkbtt. 

Christine  Miller  brings  this  snit  against  M.  P. 
Miller,  her  husband,  for  the  dissolution  of  a  marriage 
contracted  between  them  in  the  state  of  Minnesota, 
October  31,  1889.  She  alleges  ''that  for  more  than 
one  year  last  past  plaintiff  has  been,  and  now  is,  a 
resident  and  inhabitant  of  Wallowa  County,  in  the 
State  of  Oregon.'*  After  setting  out  the  marriage 
and  the  births  and  ages  of  their  children,  she  states, 
in  substance,  that  although  she  has  been  a  good  and 
dutiful  wife,  the  defendant  has  treated  her  in  a  cruel 
and  inhuman  manner,  rendering  her  life  burdensome, 
specifying  various  false  charges  of  promiscuous  un- 
chastity,  and  sundry  assaults  and  batteries  conamitted 
by  the  defendant  upon  the  plaintiff.  She  gives  a  list 
of  the  defendant's  real  property  and  sundry  items  of 
personalty,  with  the  valuation  in  each  case,  and  avers 
that  she  has  no  means  of  support  or  maintenance  for 
herself  and  the  minor  children  mentioned,  except  such 
as  she  can  derive  from  her  own  labor  and  a  small  as- 
sistance from  her  eldest  son.  She  prays  for  alimony 
pendente  lite,  for  a  dissolution  of  the  marriage  con- 
tract, and  for  the  care  and  custody  of  her  eight  minor 
children  mentioned;  that  she  be  decreed  to  be  the 
owner  of  an  undivided  one-third  interest  in  the  lands 
described,  and  for  the  gross  sum  of  $2,500  for  the  sup- 
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port  and  education  of  the  minor  children,  and  for  fur- 
ther relief. 

The  answer  of  the  defendant  contains  no  denial  of 
any  of  the  allegations  of  the  complaint,  but  states 
affirmatively  *'that  said  plaintiff  is  the  wife  of  this  de- 
fendant, and  that  the  said  plaintiff  is  now,  and  for  more 
than  two  years  last  past,  she  has  been,  a  resident  and 
inhabitant  of  the  state  of  Idaho,  residing  in  the  county 
of  Latah,  in  said  state ;  that  the  said  defendant  is  now, 
and  for  more  than  two  years  last  past  has  been  and 
now  is,  a  resident  and  inhabitant  of  the  state  of  Idaho, 
residing  in  Latah  county,  said  state/'  The  other  al- 
legations of  the  answer  simply  amplify  the  averments 
already  quoted. 

The  reply  denied  the  answer,  except  that  the  plain- 
tiff is  the  wife  of  the  defendant.  On  this  state  of  the 
pleadings  the  Circuit  Court  heard  the  testimony  on 
the  issue  of  the  habitancy  of  the  plaintiff  and  took 
testimony  in  behalf  of  both  parties  on  the  allegations 
of  the  complaint,  and  on  July  31,  1913,  entered  a  de- 
cree to  the  effect  that  the  complaint  be  dismissed  for 
want  of  jurisdiction  of  the  court  over  the  parties. 
The  plaintiff  appeals.  Bevebsed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  0.  M.  Corkins  and  Messrs.  Sheahan  &  Cooley,  with 
an  oral  argument  by  Mr.  A.  8.  Cooley. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Charles  Thomas. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

The  principal  question  to  be  determined  is  whether 
or  not  the  plaintiff  has  shown  enough  to  confer 
jurisdiction  upon  the  court  over  the  subject  matter  of 
the  suit  within  the  meaning  of  Section  509,  L.  0.  L., 
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reading  thus :  *'In  a  suit  for  the  dissolution  of  the  mar- 
riage contract,  the  plaintiff  therein  must  be  an  in- 
habitant of  the  state  at  the  commencement  of  the  suit, 
and  for  one  year  prior  thereto ;  which  residence  shall 
be  sufficient  to  give  the  court  jurisdiction,  without 
regard  to  the  place  where  the  marriage  was  solem- 
nized, or  the  cause  of  suit  arose.  ^* 

In  Reed's  Will,  48  Or.  500  (87  Pac.  763),  Mr.  Chief 
Justice  Bean  says:  '*  'Domicile,'  strictly  speaking,  is 
the  relation  the  law  creates  between  an  individual  and 
a  particular  place  or  country,  and  each  case  is  depend- 
ent upon  its  own  particular  facts.  It  is  not  in  a  legal 
sense  synonymous  with  *  residence.'  A  person  may 
have  more  than  one  residence  and  more  than  one  home, 
in  the  ordinary  acceptance  of  those  terms,  but  he  can 
have  only  one  domicile,  and  the  law  requires  that  for 
the  purpose  of  the  succession  of  his  property  he  be 
domiciled  somewhere.'* 

1.  The  domicile  or  habitancy  of  a  person  is  that  fixed 
place  of  abode  to  which  he  intends  to  return  habitually 
when  absent.  Owing  to  the  element  of  intention  to 
return,  the  difficulty  is  not  so  much  in  definition  as  in 
the  application  of  the  principle  to  the  particular  facts 
involved  in  any  given  case :  Dormitzer  v.  German  Sav.  S 
Loan  Soc,  23  Wash.  132  (62  Pac.  862.)  In  the  case  at 
bar  both  parties  agree  that  for  about  eight  years  they 
lived  and  had  their  home  and  habitation  and  perma- 
nent residence  in  Wallowa  County,  in  this  state.  It 
remains  to  determine  whether  the  situation  was 
changed  in  a  legal  sense  by  what  follows.  The  parties 
with  their  children,  in  the  latter  part  of  June,  1911, 
took  part  of  their  household  goods,  consisting  of  some 
bedding  and  a  table,  and  went  to  Idaho  for  the  pur- 
pose, as  stated  by  the  defendant,  of  educating  some  of 
the  older  children  at  a  denominational  school  in  -that 
state.    A  number  of  the  witnesses  testify  that  at  the 
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dosing  exercises  of  a  school  near  their  home  in 
Wallowa  County,  shortly  before  they  departed  for 
Idaho,  the  defendant,  in  an  address,  publicly  stated 
i;liat  he  was  going  to  Idaho  to  educate  his  children,  but 
that  he  intended  to  return.  It  appears  in  evidence, 
and  he  admits  that  he  posted  a  notice  on  the  door  of 
their  dwelling  in  Wallowa  County  to  the  effect  that 
he  had  gone  to  Idaho  and  would  return  in  about  four 
^eeks.  He  remained  in  that  state  until  some  time  in 
February,  1912,  when  he  returned  to  Wallowa  County, 
Oregon,  and  remained  there  two  months.  During  that 
time  he  registered  as  a  voter  in  that  county,  and  en- 
gaged in  the  business  of  selling  some  lumber  which  he 
bad  on  hand.  Betuming  to  Idaho  after  the  expiration 
of  that  two  months,  he  stayed  there  until  about  the 
1st  of  November,  1912,  when  he  returned  to  Wallowa 
County,  and  has  remained  there  continuously  since 
then,  engaged  in  selling  the  lumber  mentioned. 

The  plaintiff  herself,  after  going  into  Idaho  with 
the  defendant,  remained  there  continuously  until  April 
29,  1913,  when  she  returned  and  filed  the  complaint  in 
this  suit  on  the  following  day.  During  the  time  the 
defendant  was  in  Idaho  the  last  time,  he  voted  at  an 
election  there,  although  he  had  previously  registered 
in  Oregon,  On  August  19,  1912,  the  plaintiff  con- 
sulted an  attorney  in  Idaho,  and  he  drew  up  for  her  a 
complaint  against  the  defendant  for  a  divorce  upon 
substantially  the  same  grounds  as  the  complaint  in 
this  action,  in  which  she  alleged  that  she  ^4s  and  has 
been  a  resident  of  the  state  of  Idaho  for  more  than  six 
months  immediately  preceding  the  commencement  of 
this  action.*'  This  complaint  was  verified  by  her  be- 
fore a  notary  public  of  that  state,  but  was  never  filed 
in  any  court.  As  a  reason  for  not  filing  it  she  states 
that  on  the  promises  of  the  defendant  to  amend  his 
conduct  she  returned  and  lived  with  him  in  Idaho  about 
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two  months.    She  then,  as  she  says,  corroborated  by 
other   testimony,    on   account   of  the   continued    ill- 
treatment  of  her  by  the  defendant,  moved  ont  of  the 
honse  in  which  they  resided,  and  went  to  stay  with  her 
eldest  son,  in  a  honse  which  he  had  rented  for  the  ac- 
commodation of  the  other  children  and  herself.    About 
this  time  the  defendant  had  returned  to  Oregon,  as 
above  stated,  where  he  has  since  remained.    He  en- 
gaged in  no  permanent  business  in  the  state  of  Idaho 
so  far  as  the  record  discloses.    Concerning  her  own 
mental  attitude,  she  says,  speaking  of  what  she  con- 
sidered the  most  definite  place  to  which  she  mig^ht 
eventually  arrive:  *^Why,  I  have  thought  of  Oregon 
more  than  anything  else.    We  had  our  property  there, 
and  had  our  folks  there.*'    In  respect  to  her  verifica- 
tion of  the  pleading  prepared  in  Idaho,  she  says  that 
she  did  it  ''simply  because  I  had  been  wanting  to  start 
one  (a  suit)  for  years  and  years  back,  and  I  had  been 
held  back  by  force.    I  had  been  ready  to  go  and  leave 
the  place  two  or  three  times,  but  he  has  held  me  back 
by  force,  and,  the  children  being  small,  I  couldn't  do 
anything'*;  and,  further,  in  substance  that  the  attor- 
ney explained  that  all  that  was  necessary  was  that  she 
had  been  personally  in  that  state  six  months.     Speak- 
ing of  their  living  together  in  Idaho,  she  says:  '*!  was 
staying  in  Idaho  six  months.    We  lived  there  and  kept 
house  there.    We  had  our  home  in  Oregon  here,  and 
intended  to  stay  here" — and  she  says  that  the  defend- 
ant, in  speaking  of  the  house  in  which  they  lived  in 
Idaho,  said  that  ''it  would  do  as  a  place  to  hang  up 
on."    This  statement  is  not  denied  by  the  defendant. 
2.  In  determining  the  residence  or  permanent  hab- 
itation of  the  plaintiff  necessary  to  give  the  court 
jurisdiction,  the  principal  canon  to  be  applied  is.  To 
what  place  did  the  plaintiff  intend  to  return  after  the 
object  of  her  going  to  Idaho  for  the  education  of  her 
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children  had  been  accomplished!  It  is  contended  by 
the  plaintiff  that  this  must  be  worked  ont  by  the  dom- 
icile of  the  hnsband.  This,  however,  is  not  an  in- 
variable rule  of  construction.  It  is  possible  for  a  wife, 
TV-hose  husband  by  his  misconduct  has  rendered  life 
Tvith  him  unbearable,  to  acquire  a  separate  domicile, 
based  upon  which  she  may  institute  a  suit  to  dissolve 
the  marriage  contract:  White  v.  White,  18  E.  I.  292  (27 
Atl.  506) ;  Jenness  v.  Jenness,  24  Ind.  355  (87  Am. 
Dec.  335) ;  Hopkins  v.  Hopkins,  35  N.  H.  474;  Cheever 
V.  Wilson,  9  Wall.  (U.  S.)  108,  123  (19  L.  Ed.  604); 
Ditson  V.  Ditson,  4  R.  I.  87;  Perzel  v.  Perzel,  91  Ky. 
634  (15  S-  W.  658);  Craven  v.  Craven,  27  Wis-  418; 
Harding  v.  Alden,  9  Greenl.  (Me.)  140  (23  Am.  Dec. 
549). 

As  said  by  Mr.  Justice  Bbabd  in  Duxstad  v.  Dux- 
stad,  17  Wyo.  411  (129  Am.  St.  Rep.  1138,  100  Pac 
112) :  **We  think  the  rule  is  that  the  wife's  residence 
is  that  of  her  husband,  save  in  exceptional  cases,  when 
she  can,  on  account  of  necessity,  establish  and  claim  a 
separate  residence.  One  of  such  exceptions  is  when 
he  has  given  her  cause  for  divorce.  In  that  case  it  has 
been  generally  held  that  she  may  acquire  a  separate 
residence  in  another  jurisdiction  which  will  entitle  her 
to  maintain  an  action  for  divorce  in  that  jurisdiction. 
This  she  may  do;  but  her  husband  cannot  by  his 
wrongful  acts  and  by  mistreating  her  compel  her  to  do 
so;  •  •  she  may  still  claim  his  residence  as  hers, 
at  least  until  she  has  established  a  residence  else- 
where. *' 

Considering,  however,  the  domicile  of  the  wife  as 
governed  by  the  general  rule  that  it  is  determined  by 
that  of  the  husband,  we  recall  that  the  original  dom- 
icile of  the  parties  was  confessedly  in  the  State  of 
Oregon;  that  for  the  purpose  of  educating  the  children 
they  nugrated  into  Idaho;  that  by  a  great  prepon- 
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derance,  in  mimbers,  the  witnesses  said  that  he  an- 
nounced his  intention  to  return,  and  that  his  absence 
would  be  only  temporary.  These  statements  and 
this  intention  are  illustrated  by  the  actual  fact  that 
he  finally  did  return  to  Oregon,  and  has  since  re- 
mained here.  However  long  continued,  the  education 
of  the  children  was  manifestly  a  mere  temporary  pur- 
pose. The  defendant's  business  and  property  were  in 
the  State  of  Oregon.  His  animo  revertendi  was  clearly 
demonstrated  by  his  actions. 

3, 4.  Much  stress  was  laid  in  argument  for  the  de- 
fendant upon  his  voting  in  Idaho,  and  that  the  plain- 
tiflf  had  caused  the  preparation  of  the  complaint 
there  in  which  she  avowed  a  residence  in  that  state. 
Her  statement  on  that  point  is  only  an  admission 
against  her  present  interest,  and  is  not  conclusive  upon 
her.  In  our  judgment,  its  effect  is  overcome  by  other 
evidence,  and  the  circumstances  under  which  it  was 
made.  As  to  his  voting,  we  cannot  say,  in  the  absence 
of  the  laws  of  Idaho  from  the  record,  that  it  has  any 
effect  one  way  or  the  other  in  establishing  his  domicile 
there.  It  is  true  that,  among  the  rules  governing 
judges  of  election  in  the  determination  of  the  right  of 
a  person  to  exercise  the  electoral  franchise  here,  it  is 
laid  down  that  '4f  a  person  shall  go  from  this  state 
into  any  other  state  or  territory  and  there  exercise  the 
right  of  suffrage,  he  shall  be  considered  and  held  to 
have  lost  his  residence  in  this  state'':  Section  3318, 
subd.  7,  L.  0.  L.  This  regulation  is  a  conventional  one, 
applicable  in  its  full  force  only  to  elections,  and  was 
not  intended  to  be  controlling  over  any  other  subject. 
At  best,  it  is  only  a  circumstance  to  be  weighed  with 
other  evidence  on  the  present  issue.  Considered  in 
connection  with  the  defendant's  previous  registration 
in  Oregon,  his  voting  in  Idaho  savors  strongly  of  a 
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selfrserving  declaration,  and  as  such  is  of  no  conse- 
quence. 

5.  Considered,  then,  in  the  light  of  the  husband's 
domicile  governing  that  of  the  wife,  the  weight  of  the 
testimony  is  in  favor  of  the  plaintiff.  Added  to  this  is 
her  own  declaration  that  she  constantly  had  in  mind  a 
return  to  this  state  where  their  property  and  relatives 
were  situated.  The  actions  of  the  defendant  speak 
louder  than  his  mere  words.  He  not  only  had  the 
purpose  of  returning,  but  actually  did  return.  We 
think  from  a  careful  review  of  all  the  testimony  and 
the  actions  of  the  parties  that  the  legal  domicile  of 
both  of  them  in  the  State  of  Oregon  is  established  by 
a  decided  preponderance  of  the  evidence,  and  that  the 
court  had  authority  over  the  parties  and  the  subject 
matter  of  the  suit 

6.  As  a  matter  of  pleading,  the  defendant  stakes 
his  whole  case  in  an  attack  upon  the  jurisdiction  of 
the  court.  He  makes  no  denial  of  the  plaintiff's  al- 
legations of  cruel  and  inhuman  treatment.  Without 
attempting  to  analyze  in  detail  the  testimony  given  by 
the  plaintiff  in  support  of  her  allegations  in  that  re- 
spect, and  of  the  defendant's  showing  in  opposition 
thereto,  it  is  sufficient  to  say  that  her  complaint  is 
thoroughly  established  upon  the  merits.  She  does 
not  pray  for  an  allowance  for  the  support  of  herself 
alone,  as  she  might  have  done,  and  there  is  no  testimony 
as  to  what  is  proper  or  requisite  for  the  support  of 
the  children.  Under  these  circumstances  we  must 
leave  the  question  of  support  for  the  children  open, 
under  the  authority  of  McFarlane  v.  McFarlane,  43 
Or.  477,  486  (73  Pac.  203,  75  Pac.  139),  holding  that 
the  courts  on  proper  notice  may  require  parties  in  de- 
fault to  contribute  to  the  future  support  of  their  minor 
children,  and  to  pay  a  reasonable  sum  for  their  past 
support,  as  the  duty  of  parents  to  care  for  and  educate 
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their  offspring  is  not  affected  by  a  divorce.    Section 
514,  L.  0.  L.,  provides  that  **at  any  time  after  a  decree 
is  given,  the  court  or  judge  thereof,  upon  the  motion 
of  either  party,  shall  have  power  to  set  aside,  alter, 
or  modify  so  much  of  the  decree  as  may  provide  for 
the  appointment  of  trustees  for  the  care  and  custody 
of  the  minor  children,  or  the  nurture  and  education 
thereof,  or  the  maintenance  of  either  party  to  the 
suit/'    Under  this  section  and  the  precedent  noted, 
we  may  well  leave  to  the  Circuit  Court  the  task  of  de- 
termining what  is  necessary  and  requisite  to  be  done 
respecting  the  maintenance  of  the  children.    A  decree 
will  be  here  entered  granting  to  the  plaintiff  a  dissolu- 
tion of  the  marriage  contract,  one-third  of  the  real 
property  of  the  defendant  described  in  the  complaint, 
the  custody  of  the  minor  children  of  the  parties,  and 
the  costs  and  disbursements  of  this  litigation. 

The  decree  of  the  Circuit  Court  is  reversed  in  the 
manner  indicated.  Bsvebsbdu 


(Ajgned  October  27,  decided  NoTember  11,  l&13i» 

SHARPE  V.  CATEON. 

(136  Pac.  20.) 

Adverse  Poesessloiir-Laiid  Qrant. 

1.  Land  seleeted  hj  a  road  company  tinder  a  miHtary  road  gnat 
was  approved  by  the  Department  of  Interior,  December  19,  1879,  and 
patent  was  issued  therefor  July  10,  1883.  G.  entered  on  the  land  in 
1873,  and  daring  that  year  fenced  it.  Thereafter  nntil  his  death, 
which  occurred  in  1893,  he  used  and  occupied  it,  and  claimed  title 
thereto  adversely  and  exclusively  as  owner  against  defendant  and  his 
predecessors  in  interest,  and  after  G.'s  death  his  wife  and  son  con- 
tinued  to  occupy  the  premises  as  owners  until  1908,  when  they  con- 
veyed their  right  to  plaintiff.  Held,  that  the  statute  of  limitations 
commenced  to  run  against  the  allottee  from  the  date  its  selection  under 
the  grant  was  approved  by  the  Interior  Department,  to  wit,  December 
19,  1879,  from  which  time  the  allottee  could  have  maintained  eject- 
ment against  C,  and  hence  his  subsequent  possession  for  ten  yean 
vested  in  him  and  his  heirs  a  fee  simple  title. 
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AdvecBe  Possesslan— Title  by  Adverse  Poneealon— Bights  of  Owner. 

2.  One  claiming  title  to  land  by  adverse  possession  for  ten  years 
against  all  persons,  but  recognizing  the  superior  title  of  the  United 
States,  and  seeking  in  good  faith  to  acquire  that  title,  may  assert 
such  adverse  possession  as  against  any  person  claiming  to  be  an 
ownor  under  a  prior  grant. 

[As  to  adverse  possession  of  land  devoted  to  public  use,  see 
notes  in  76  Am.  St.  Bep.  479:  87  Am.  St.  Bep.  775:  92  Am.  6t 
Bep.  844.] 

From  Malheur:  Dalton  Biggs,  Judge. 

En  Banc.    Statement  by  Mb.  Justice  Eakin. 

This  is  a  suit  by  I.  W.  Sharpe  against  C.  C.  Catron 
to  quiet  title  to  real  estate.  Plaintiff  alleges  that  he 
and  his  predecessors  in  interest  have  been  since  1882 
in  possession  of  the  land  in  question  here  and  de- 
scribed in  the  complaint,  and  that  he  is  the  owner 
thereof  in  fee  simple  and  in  possession  thereof;  that 
the  defendant  claims  some  interest  therein  adversely 
to  the  plaintiff,  and  asks  that  defendant  be  required 
lo  set  forth  the  nature  and  extent  of  his  interest,  and 
that  plaintiff  be  adjudged  the  owner  thereof,  and  his 
title  quieted.  Defendant  denies  plaintiff's  right,  title 
and  possession,  and  alleges  that  he  is  the  owner  of  the 
premises.  Among  the  facts  found  by  the  court,  and 
which  are  not  controverted,  are  the  following:  That 
Sherman  Castle  entered  upon  the  land  in  question  in 
1873,  and  during  that  year  fenced  it,  and  thereafter, 
until  his  death,  which  occurred  in  1893,  used  and  oc- 
cupied it,  and  claimed  title  thereto  openly,  adversely 
and  exclusively  as  owner  against  the  defendant  and  his 
predecessors  in  interest  and  against  all  the  world  dur- 
ing said  period;  that  after  the  death  of  Sherman 
Castle  his  wife  and  son  continued  to  claim  and  occupy 
the  premises  as  owners  thereof  until  November,  1908, 
when  they  conveyed  all  their  right,  title  and  interest 
therein  to  the  plaintiff,  and  delivered  to  him  the  pos- 
session thereof,  and  that  he  has  claimed  and  occupied 
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the  same  until  the  commencement  of  this  suit;   that 
from  April  1,  1902,  until  April  1,  1906,  plaintiff  held 
leases  of  the  premises  from  the  California  &  Oregon 
Land  Company,  without  the  knowledge  or  consent  of 
Martha  Barton  and  Ray  Castle,  the  widow  and  son 
of  Sherman  Castle,  deceased,  and  was  during  that 
period  holding  under  a  license  from  them.     The  prem- 
ises in  question  here  are  a  part  of  the  land  granted  by 
the  Congress  of  the  United  States  to  the  State  of 
Oregon  to  aid  in  the  construction  of  a  wagon  road 
from  Eugene,  Oregon,  to  the  eastern  boundary  of  the 
state,  and  was  transferred  by  the  State  of  Oregon  to 
the  Oregon  Central  Military  Wagon  Boad  Company. 
The  selection  of  the  land  by  the  road  company  was 
approved  by  the  Department  of  the  Interior  December 
19,  1879,  and  patent  was  issued  therefor  on  July  10, 
1883 ,  the  defendant  claiming  this  tract  by  mesne  con- 
veyances under  said  grant.    Upon  the  facts  found  and 
conclusions  drawn  therefrom,  a  decree  was  rendered 
in  favor  of  plaintiflf.    Defendant  appeals. 

Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  George  W.  Hayes  and  Mr.  C.  M.  CrandaU,  with  an 
oral  argument  by  Mr.  Hayes. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Brooke  d  Tomlinson  and  Mr.  Ralph  W.  Swag- 
ler,  with  oral  arguments  by  Mr.  William  H.  Brooke 
and  Mr.  Swagler. 

Mb.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1,  2.  The  court  found  and  the  evidence  discloses  that 
Che  claim  and  possession  of  Castle  was  continuous, 
adverse,  open,  notorious  and  exclusive  during  all  his 
occupancy  thereof,  and  the  statute  of  limitations  com- 
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menced  to  run  against  the  road  company  from  the 
date  its  selection  under  the  grant  was  approved  by 
the  Department  of  the  Interior,  namely,  December  19, 
1879,  from  which  date  the  road  company  was  in  a 
position  to  maintain  ejectment  against  Castle:  See 
Boe  V.  Arnold,  54  Or.  52  (20  Ann.  Cas.  533,  102  Pac. 
290),  and  Altschul  v.  Clark,  39  Or.  315  (65  Pac.  991). 
Such  adverse  possession  for  the  period  of  ten  years 
is  evidence  of  a  fee-simple  title  in  the  adverse  holder. 
This  was  the  holding  in  Joy  v.  Stump,  14  Or.  361  (12 
*Pac.  929),  and  followed  by  this  court  ever  since,  so 
that  Castle's  title  to  the  land  was  complete  at  the  time 
cf  his  death,  and  passed  to  his  heirs.  The  question 
of  tacking  the  possession  of  the  widow  and  son  to  the 
possession  of  Castle  as  an  element  of  adverse  posses- 
sion is  not  involved,  and  the  conveyance  by  the  widow 
and  son  to  plaintiff,  even  though  only  by  a  quitclaim 
deed,  was  sufficient  to  pass  all  the  right,  title  and  in- 
terest held  by  the  grantors:  Dolph  v.  Barney,  5  Or. 
191;  Baker  v.  Woodward,  12  Or.  3  (6  Pac.  173).  In 
Boe  V.  Arnold,  54  Or.  52  (102  Pac.  290,  20  Ann.  Cas. 
533),  the  case  of  Altschul  v.  Clark,  39  Or.  315  (65  Pac. 
991),  is  overruled,  in  so  far  as  it  holds  that  the  occu- 
pant of  government  land  claiming  ownership  as 
against  all  the  world,  except  the  United  States,  cannot 
claim  title  by  adverse  possession  against  the  true 
owner,  holding:  **That  one  claiming  title  to  land  by 
adverse  possession  for  a  period  of  ten  years  as  against 
all  persons,  but  recognizing  the  superior  title  of  the 
United  States  government,  and  seeking  in  good  faith 
to  acquire  that  title,  may  assert  such  adverse  posses- 
sion as  against  any  person  claiming  to  be  the  owner 
under  a  prior  grant." 
The  judgment  of  the  Circuit  Court  is  affirmed. 

Atfibmed. 
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Argrued  OGtober  27,  decided  Norember  11,  1913. 

BAKER  CITY  MERCANTILE  CO.  v.  IDAHO 
CEMENT  PIPE  CO.* 

(136  Pae.  23.) 
Byld6ii06— ■PnBQnip'tloii, 

1.  It  ifl  presumed  that  an  official  duty  has  been  performed,  and 
hence  that  city  commissioners  required  a  contractor  with  the  city 
to  give  a  bond  pursuant  to  the  contract,  and  as  contemplated  hy 
Section  0266,  L.  O.  L. 

Ctontracts— Parties— Action  liy  Tbird  Penoiu. 

2.  Where  one  receives  a  consideration  from  another  to  enter  into 
an  undertaking  with  such  other,  which  is  primarily  for  the  benefit  of 
a  third  person,  such  third  person  may  maintain  an  action  on  the  con- 
tract, so  that  one  who  contracted  with  a  city  for  the  construction  of 
a  pipe-line,  and  undertook  to  pay  for  the  labor  and  necessary  supplies 
used  in  constructing  the  line,  was  primarily  liable  for  such  supplies, 
though  furnished  to  a  subcontractor,  and  could  be  sued  for  the  price 
thereof  by  the  person  furnishing  them,  who  was  not  a  party  to  the 
eontract. 

[As  to  contracts  for  the  benefit  of  third  persons,  see  notes  in 
9  Am.  Dec.  155;  35  Am.  &t,  Bep.  331;  71  Am.  St.  Bep.  178.] 

PrinciiMl  and  Agent— ^^ontracta—ExlBtence  of  Belation. 

3.  Where  defendant,  who  had  a  contract  with  a  city  for  the  con- 
struction of  a  pipe-line,  had  the  work  done  by  A,  under  an  arrange- 
ment by  which  defendant  paid  the  men  employed  by  A  to  do  the 
work,  and  paid  the  merchant  who  furnished  supplies  for  the  men 
while  working,  A  was  in  substance  a  mere  overseer  or  foreman  for 
defendant,  so  as  to  make  defendant,  and  not  A,  liable  for  such  supplies. 

Money  Boceived^Money  Becelved  to  be  Paid  to  Plaintiff. 

4.  Where  defendant,  who  contracted  with  a  city  to  construct  a 
pipe-line  and  employed  A  to  do  the  work,  deducted  from  the  wages 
of  the  laborers  employed  by  A  a  sufficient  azaount  to  pay  for  the 
supplies  furnished  by  plaintiff  in  maintaining  the  men,  defendant  in 
equity  and  good  conscience  should  pay  plaintiff  for  such  supplies, 
under  the  equitable  doctrine  of  liability  for  money  had  and  received. 

Oontractfr-~Oonatraction — ^"Material" 

5.  Supplies  furnished  by  plaintiff  for  boarding  and  maintaining 
men  engaged  in  constructing  a  pipe-line,  pursuant  to  a  contract  for 
its  construction  by  defendant  for  a  city,  were  embraced  within  the 
terms  of  the  original  contract,  which  required  defendant  to  furnish 
all  "materiar*  and  do  all  the  work  required  to  construct  the  line. 


*As  to  right  of  a  third  party  to  aue  upon  a  contract  made  for  his 
benefit,  generally^  see  notes  in  25  L.  B.  A.  257  and  2  L.  B.  A.  (N.  8.) 
783.  Bepqktdl 
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From  Baker :  Gustav  Andbbson,  Judge. 

En  Banc.    Statement  by  Mb.  Justice  Beak. 

This  is  an  action  by  the  Baker  City  Mercantile  Com- 
pany, a  corporation,  against  the  Idaho  Glazed  Cement 
Pipe  Company,  a  corporation,  for  the  recovery  of  the 
value  of  goods,  wares  and  merchandise  furnished  by 
the  plaintiff  and  its  assignors  in  the  furtherance  of 
the  construction  of  a  pipe-line  by  the  defendant  for 
the  City  of  Baker.  The  cause  was  tried  before  a  jury, 
which  rendered  a  verdict  in  favor  of  plaintiff  for  the 
following  sums,  to  wit : 

For  the  claim  of  Baker  City  Mercantile  Co.  .$   838  10 
For  Perkins  Bros.'  claim  assigned  to  plain- 
tiff        37  65 

For  Oregon  Mill  &  Grain  Co.  's  claim  assigned 

to  plaintiff. 109  42 

For  the  claim  of  M.  Weil  &  Co.  assigned  to 

plaintiff 29  20 

For  the  claim  of  Baker  City  Packing  Co.  as- 
signed to  plaintiff 623  55 

Total $1,637  92 

From  a  judgment  entered  thereon,  defendant  ap- 
peals. 

The  complaint  declares  upon  five  separate  causes  of 
action.  For  the  first  plaintiff  alleges  that  the  de- 
fendant entered  into  a  contract  with  the  City  of  Baker, 
a  municipal  corporation  of  Oregon,  to  construct  a  con- 
duit in  connection  with  the  gravity  water  system  of 
such  city,  and  employed  men  to  do  the  manual  labor 
in  the  construction  thereof  at  an  agreed  price;  that 
while  these  men  were  so  employed,  the  defendant,  by 
J.  A.  Atchison,  bought  goods  of  plaintiff  of  the  rea- 
sonable value  of  $840.10  for  the  use  of  the  laborers; 
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that  it  was  stipulated  and  agreed  between  plaintiff  and 
defendant  that  the  latter  would  hold,  out  of  the  wages 
of  the  laborers  employed  in  the  construction  of  the 
conduit,  sufficient  to  pay  the  aforesaid  sum;  that  in 
compliance  therewith  defendant,  in  the  settlement  with 
such  laborers,  with  their  consent  did  withhold  such 
sum  for  the  use  and  benefit  of  plaintiff,  and  now  holds 
the  same.  The  other  causes  of  action  are  substan- 
tially the  same,  with  the  further  allegation  of  an  as- 
signment to  plaintiff.  The  fifth  cause  of  action  upon 
the  account  of  the  Oregon  Mill  &  Grain  Company  con- 
tains no  allegation  that  the  amount  thereof  was  de- 
ducted from  the  wages  of  the  laborers. 

The  defendant  denied  the  gist  of  the  allegations  of 
the  complaint,  and  pleaded  in  effect  that  J.  A.  Atchison 
was  an  independent  contractor  and  purchased  the 
goods  on  his  own  credit  without  any  authority  from 
defendant.  When  plaintiff  rested  its  case  defendant 
moved  for  a  nonsuit,  which  was  denied,  and  at  the 
close  of  the  case  requested  the  court  to  instruct  the 
jury  to  return  a  verdict  in  favor  of  defendant.  This 
was  refused.    These  rulings  are  assigned  as  errors. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  McColloch  S  McColloch,  with  an  oral  argu- 
ment by  Mr.  Claude  C.  McColloch. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  0.  B.  Mount 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

It  appears  from  the  record  that  on  July  17,  1911, 
the  Idaho  Glazed  Cement  Pipe  Company,  a  corpora- 
tion of  the  State  of  Idaho,  entered  into  a  contract  with 
the  City  of  Baker  for  the  excavation  of  a  trench  and 
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the  laying  of  a  new  pipe-line  in  connection  with  the 
city's  gravity  water  system,  according  to  the  plans 
and  specifications  provided  therefor,  at  an  estimated 
cost  of  about  $80,000.  It  was  the  chief  desire  of  the 
defendant  to  sell  the  pipe  which  it  manufactured,  but, 
in  order  to  secure  the  contract,  it  was  necessary  for. 
the  company  to  undertake  the  excavation  work.  This 
the  pipe  company  first  made  arangements  for  with  one 
Edna,  but  toward  the  fall  of  1911,  his  work  proving 
unsatisfactory  to  the  city  commissioners,  this  engage- 
ment was  canceled.  Defendant  then  arranged  for  the 
excavation  work  with  one  J.  A.  Atchison.  Messrs. 
Storey,  Fawcett  and  Twogood,  the  principal  spirits  in 
the  cement  pipe  company,  executed  an  agreement  in 
writing  with  Atchison  to  do  a  portion  of  the  excavat- 
ing, involving  about  $13,000.  Atchison  began  work 
under  his  contract  at  once,  and  during  the  remainder 
of  the  year  1911  the  pipe  company  boarded  his  men 
at  the  camp  which  it  maintained  on  the  works.  At  the 
close  of  that  year  the  company  informed  Atchison 
that  if  he  continued  work  during  the  coming  year,  he 
must  employ  and  pay  his  own  men,  and  also  board 
and  camp  them,  but  no  notice  of  any  change  of  methods 
was  given  to  the  parties  furnishing  the  materials  sued 
for.  In  the  spring  of  1912  the  work  proceeded,  and  at 
the  end  of  each  month  Atchison's  bookkeeper  would 
submit  a  pay-roll  of  amounts  due  for  labor,  with  the 
sums  to  be  deducted  for  board  at  a  camp  established 
by  Atchison  exclusively  for  men  working  on  the  con- 
duit, and  for  supplies  furnished  to  the  men  from  a 
commissary  kept  by  him.  The  company  would  pay 
the  men  for  their  labor,  deducting  the  above  amounts, 
and  pay  the  merchants,  among  whom  were  the  plain- 
tiff and  its  assignors,  for  the  supplies  furnished  the 
men  and  materials  used  in  the  construction  of  the 
pipe-line.    When  the  goods  were  supplied  they  were 
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charged  to  **J.  A.  Atchison  Camp/'  or  **  J.  A.  Atchi- 
son Pipe-Line  Camp'';  only  a  small  amount  being  paid 
direct  to  Atchison.  This  system  prevailed  until  the 
conduit  was  completed  in  August,  1912.  For  the 
month  of  July  and  a  portion  of  August  the  company 
paid  the  laborers  for  their  work,  deducting  $1,561.70 
therefrom  for  board  and  commissary  supplies  fur- 
nished them.  During  this  time  plaintiff  and  its  as- 
signord  furnished  the  goods  sued  for  in  the  same  man- 
ner as  before,  and  they  were  used  in  the  promotion  of 
the  work. 

Defendant  pleads  and  its  counsel  insist  with  earnest- 
ness that  upon  the  evidence  introduced  the  defendant 
is  not  liable  to  these  merchants  for  the  supplies,  con- 
sisting of  flour,  meat,  tobacco,  clothing,  etc,  furnished 
the  men  under  the  arrangement,  and  a  small  amount 
of  feed  supplied  for  the  teams  employed  upon  the 
work.  By  the  terms  of  the  defendant's  contract  with 
the  city  the  former  agreed  to  furnish  all  material  and 
do  all  the  work  necessary  to  construct  the  conduit 
The  contract  provided  in  part  that  the  contractor 
should  not  sublet,  assign  or  transfer  the  contract,  or 
any  part  thereof,  without  the  consent  of  the  board  of 
commissioners ;  that  the  contractor  was  to  take  entire 
charge  of  the  work  during  its  progress,  subject  to  the 
supervision  of  the  engineeer  and  of  the  board  of  com- 
missioners ;  that  the  contractor  with  its  sureties  should 
be  liable  for  any  damages  caused  by  any  negligence; 
that  if  any  person  employed  by  the  contractor  on  the 
work  should  appear  to  the  engineer  to  be  incompetent 
or  to  act  in  an  improper  manner,  he  should  be  dis- 
charged. A  bond  in  the  sum  of  $30,000  was  required 
to  be  furnished  by  the  contractor  conditioned  upon  a 
full  performance  of  the  contract. 

1.  Section  6266,  L.  0.  L.,  as  it  then  existed,  directed 
that  a  corporation  entering  into  a  formal  contract 
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^th  any  municipality  within  this  state  for  the  prose- 
cution and  completion  of  any  work  should  be  required, 
before  commencing  the  work,  to  execute  the  usual 
penal  bond  with  good  and  sufficient  sureties,  with  the 
additional  obligation  that  such  contractor  should  prop- 
erly make  payments  to  all  persons  supplying  him  with 
labor  or  materials  for  any  prosecution  of  the  work 
provided  for  in  the  contract,  and  further  required  that 
any  person  furnishing  labor  or  materials  for  th# 
prosecution  of  such  work,  the  payment  for  which  had 
not  been  made,  should  have  a  right  of  action  in  the 
name  of  the  municipality  against  such  contractor  and 
sureties.  It  is  a  presumption  that  official  duty  has 
been  performed,  and  that  the  city  conamissioners  re- 
quired such  bond  to  be  given  according  to  the  stipula- 
tion of  the  contract.  This  statute  emphasizes  the 
force  of  the  contract  made  by  the  defendants  with  the 
municipality.  Under  the  statute  as  amended  in  1913 
(Laws  1913,  p.  59),  in  case  of  a  failure  to  have  the 
required  undertaking  executed,  the  municipality  and 
the  officers  authorizing  the  contract  would  be  jointly 
liable  to  the  persons  furnishing  such  materials. 

2.  The  law  is  well  settled  in  this  state  that  where 
one  has  received  from  another  some  fund  or  property 
or  thing  in  consideration  of  which  he  has  promised  to 
or  entered  into  an  undertaking  with  such  other  di- 
rectly and  primarily  for  the  benefit  of  a  third  person, 
an  action  thereon  may  be  maintained  by  such  person 
though  not  a  party  to  the  transaction :  Feldman  v.  Mc- 
Guire,  34  Or.  309  (55  Pac.  872) ;  Oregon  Mill  £  Grain 
Co.  V.  Kirkpatrich,  m  Or.  21  (133  Pac.  69,  71).  The 
defendant  by  its  contract  with  the  city  undertook  to 
pay  for  the  labor,  materials  and  necessary  supplies 
used  in  the  construction  of  the  city  pipe-line,  and  was 
primarily  liable  therefor. 
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3.  As  to  any  third  parties  furnishing  labor  or  ma- 
terials for  the  work,  the  arrangement  by  the  defendant 
company  with  Atchison  constituted  the  latter  a  mere 
overseer  or  foreman  in  prosecuting  the  work  under 
the  contract  with  the  city.  Had  defendant  desired 
otherwise  it  should  have  protected  itself  by  seeing  that 
Atchison  was  responsible,  or  by  requiring  a  bond  from 
him. 

4.  Defendant  has  no  cause  for  complaint,  for  the 
reason  that  plaintiff  seeks  to  recover  from  it  alone  in- 
stead of  bringing  action  against  the  sureties  on  the 
bond  required  by  the  statute.  The  defendant  deducted 
from  the  wages  of  the  laborers  a  sufficient  amount  to 
pay  for  the  supplies  furnished  by  plaintiff  and  its 
assignors  in  boarding  the  men,  and  maintaining  the 
commissary.  In  equity  and  good  conscience  it  should 
be  required  to  pay  this  money  over  to  plaintiff.  It 
was  not  error  for  the  court  to  submit  the  case  in  part 
to  the  jury  upon  the  theory  of  money  had  and  received, 
which  is  an  action  of  an  equitable  character :  Edwards 
V.  Mt.  Hood  Construction  Co.,  64  Or.  308  (130  Pac.  49). 

5.  The  uncontradicted  evidence  shows  that  all  the 
goods  sued  for  were  furnished  to  board  the  men  em- 
ployed upon  the  work  and  supplied  to  them  in  pay- 
ment for  their  labor  in  the  construction  of  the  aque- 
duct. Mr.  Frank  Fawcett,  one  of  the  officers  of  the 
defendant  company,  in  his  evidence  given  on  behalf 
of  defendant,  stated  that  the  company  paid  all  laborers 
under  Atchison's  charge,  giving  as  a  reason  that  **we 
was  made  responsible  for  the  labor  on  the  contract 
(with  Baker  City),  therefore  we  wanted  to  be  sure 
the  labor  was  paid.  We  thought  this  was  the  surest 
method  to  know  it  was  paid.  Issued  checks  directly 
to  the  men  who  did  the  work.''  To  the  question, 
**Was  that  the  agreement  with  Mr.  Atchison!"  he 
answered:  ^'That  was  the  agreement  we  had  on  the 
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fitart;  he  didn't  put  np  any  bond,  and  that  was  the 
agreement  we  had,  we  would  issue  the  checks  to  the 
men,  in  lieu  of  his  giving  a  bond.''  Defendant  also 
admits  its  liability  for  the  payment  of  all  material 
furnished  in  the  construction  of  the  work.  It  is 
pleased,  however,  not  to  term  the  goods  supplied  to 
the  laborers  in  payment  for  their  work  and  board  as 
** materials."  AH  the  goods  supplied  by  the  plaintiff 
and  its  assignors,  whatever  we  may  term  them,  were 
necessary  in  the  construction  of  the  conduit,  and  were 
embraced  within  the  terms  of  the  original  contract 
with  the  dty. 

The  court,  among  other  instructions  to  the  jury, 
gave  the  following:  **If  you  find  that  the  defendant  in 
this  case  authorized  and  sanctioned  Atchison  to  pro- 
cure the  goods  to  apply  on  the  payment  of  wages,  and 
that  the  defendant  undertook  and  agreed  to  pay  for 
all  labor  used  in  the  construction  of  the  conduit  re- 
ferred to  in  this  case,  knowing  that  a  portion  thereof 
was  paid  for  in  goods  or  merchandise,  and  you  should 
further  find  that  any  of  the  goods  mentioned  were 
delivered  or  furnished  to  the  laborers  and  not  paid  for, 
and  the  amount  thereof  deducted  and  retained  by  the 
defendant  out  of  the  amount  due  for  such  labor,  know- 
ing that  such  goods  had  not  been  paid  for,  then  plain- 
tiff would  be  entitled  to  recover  the  amount  of  such 
g"Oods  as  you  may  find  were  so  furnished  and  not  paid 
for,  and  actually  so  deducted  and  retained  by  the  de- 
fendant, if  you  find  any  were  so  deducted  and  re- 
tained." Defendant  by  its  counsel  duly  excepted  to 
this  instruction.  Under  our  view  of  the  contract  be- 
tween the  defendant  and  the  city,  this  instruction  was 
as  favorable  to  the  defendant  as  it  could  reasonably 
expect. 

The  question  of  the  agency  of  Atchison  was  also 
submitted  to  the  jury,  and  much  evidence  was  ititro- 
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duced  in  regard  thereto.  All  the  evidence  is  con- 
tained in  the  record.  As  we  view  it,  when  the  ar- 
rangement made  between  the  officers  of  the  company 
and  Atchison,  and  the  method  of  conducting  the  busi- 
ness connected  with  his  work,  was  shown,  and  the  con- 
tract with  the  city  was  introduced  in  evidence,  this 
was  sufficient  to  show  the  liability  of  the  defendant  for 
the  goods  furnished.  There  was  no  error  in  overrul- 
ing the  motion  for  a  nonsuit  and  denying  the  request 
of  defendant  for  a  directed  verdict.  Article  VII,  Sec- 
tion 3,  of  the  Constitution  of  Oregon  directs  that:  **If 
the  Supreme  Court  shall  be  of  opinion,  after  considera- 
tion of  all  the  matters  thus  submitted,  that  the  judg- 
ment of  the  court  appealed  from  was  such  as  should 
have  been  rendered  in  the  case,  such  judgment  shall 
be  affirmed,  notwithstanding  any  error  committed  dur- 
ing the  trial."  Upon  the  evidence  contained  in  the 
record,  the  defendant,  by  virtue  of  its  contract,  is 
liable  for  the  full  amount  of  the  judgment. 

The  complaint  describes  the  transaction  in  full,  and 
the  evidence  supports  the  allegations  of  the  complaint; 
therefore  it  becomes  unnecessary  to  examine  the  rec- 
ord as  to  the  other  errors  assigned. 

The  judgment  of  the  lower  court  is  affirmed. 

Affibmed. 
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Submitted  on  briefs  without  argnmenf  October  21,  decided  November 

11,  1913. 

BOOTH-KELLY  LUMBER  CO.  v.  EUGENE. 

(136  Pac.  29.) 

Waten  and  Waterconnes— IHyerslon  hy  Citsr— Assent  of  Ownar^ 
Effect. 

1.  A  mill  owner's  implied  assent  to  a  city's  diyersion  of  water  at 
a  point  above  his  "waterway"  does  not  give  the  city  a  right  to 
deprive  the  owner  of  his  property  in  the  stream  or  make  his  assent 
an  irrevocable  parol  license  to  continue  the  diversion,  if  done  without 
authority. 

[As  to  what  constitutes  appropriation  of  water,  see  note  in  60 
Am.  St.  Bep.  799.] 

Injunction — Grounds  for  Denial— Injury  to  Public. 

2.  Where  the  enjoining  of  a  particular  act  might  seriously  affect 
the  public,  the  injunction  is  usually  denied,  so  that,  at  the  suit  of  a 
mill  owner,  the  diversion  by  a  city  of  water,  at  a  point  above  the  mill- 
way,  which  might  be  used  for  drinking  purposes  oi  the  extinguishment 
of  fires  would  not  be  enjoined. 

From  Lane:  John  S.  G6ke,  Judge. 

Department  1.     Statement  by  Mb.  Justice  Moobb. 

This  is  a  suit  by  the  Booth-Kelly  Lumber  Company 
against  the  City  of  Eugene,  a  municipal  corporation, 
and  J.  D.  Matlock,  mayor  of  the  City  of  Eugene,  and 
T.  H.  Garrett,  J.  E.  Eoach,  W.  S.  Moon,  R.  B.  Hender- 
son, John  M.  Williams,  F.  J.  Berger,  A.  W.  Gilbert, 
and  Sherman  Heller,  constituting  the  mayor  and  com- 
mon council  of  the  City  of  Eugene,  to  enjoin  interfer- 
ence with  the  flow  of  a  stated  quantity  of  water  in  the 
channel  of  a  non-navigable  stream.  The  complaint 
alleges  in  eflfect :  That  the  plaintiff,  a  corporation,  has 
expended  $240,000  in  erecting  at  Coburg,  Oregon,  a 
mill  in  which  are  sawed  logs  that  are  cut  from  its 
lands  situate  on  and'  near  the  banks  of  the  McKenzie 
Eiver.    That  a  *  *  waterway '  ^  connects  the  mill  site  with 
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#  " ' 

the  river,  down  which  stream  are  floated  during  the 
summer  sawlogs  that  are  rmi  into  the  ** waterway" 
and  there  held  until  they  are  manufactured  into  lum- 
ber. That  the  McKenzie  River  is  suitable  for  floating 
logs  to  market  only  in  the  summer,  and  in  the  winter 
that  stream  flows  so  rapidly  that  it  is  impossible  safely 
to  drive  logs  therein.  That  after  the  river  had  been 
used  in  driving  logs  in  the  summer  for  30  years  by 
the  plaintiff  and  its  predecessors,  and  after  tJie  plain- 
tiff had  secured  about  1,000,000,000  feet  of  merchant- 
able saw  timber  along  the  banks  and  within  the  water- 
shed of  that  stream,  the  defendants,  the  City  of 
Eugene  and  its  officers,  caused  a  canal  to  be  dug  from 
the  McKenzie  River,  commencing  at  a  point  above 
Coburg,  and  diverted  from  that  stream  large  quanti- 
ties of  water  in  order  to  operate  a  hydro-electric  plant 
which  is  employed  in  pumping  from  the  Willamette 
River  water  which  is  supplied  to  the  inhabitants  of 
that  city,  and  which  plant. is  also  used  in  generating 
electricity  that  is  furnished  to  such  citizens  for  illumi- 
nation and  power.  That  the  diversion  will  in  the  sum- 
mer so  interfere  with  the  flow  of  water  in  the  channel 
of  the  river  below  the  intake  of  the  canal  as  to  prevent 
the  floating  of  logs  to  the  plaintiff's  mills,  to  its  ir- 
reparable injury,  for  the  redress  of  which  it  has  no 
plain,  speedy  or  adequate  remedy  at  law. 

A  demurrer  to  the  complaint  on  the  ground  that  it 
did  not  state  facts  sufficient  to  justify  equitable  in- 
tervention having  been  sustained,  the  suit  was  dis- 
missed and  the  plaintiff  appeals.  Submitted  on  briefs 
without  argument  under  the  proviso  of  rule  18  of  the 
Supreme  Court:  56  Or.  622  (117  Pac.  xi). 

Dismissed  Without  Prejudice. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Woodcock  £  Smith  and  Mr.  Charles  A.  Hardy. 


Nov.  1913.]     BooTH-EEiiLY  Lumber  Co.  v.  Euoenb.        383 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  G.  F.  Skipworth,  Mr.  John  M.  Pipes  and  Mr.  Mar- 
tin L.  Pipes. 

Mr.  Justice  Moobb  delivered  the  opinion  of  the 
court 

It  is  not  alleged  in  the  complaint  that  the  plaintiff 
or  its  predecessors  in  interest  made  a  prior  appro- 
priation of  the  water  of  the  McKenzie  Eiver  sufficient 
to  transport  in  the  summer  in  the  channel  of  that 
stream,  and  in  the  waterway  connected  therewith, 
sawlogs  to  its  mills  at  Coburg.  It  will  be  assumed, 
however,  from  the  averment  that  the  river  had  been 
used  for  that  purpose  by  the  plaintiff  and  its  predeces- 
sors 30  years,  which  period  antedates  the  defendant's 
diversion,  that  facts  are  set  forth  in  the  complaint 
adequate  to  show  a  prima  facie  right  in  the  plaintiff 
to  the  relief  sought,  if  application  therefor  had  been 
seasonably  made. 

1.  It  appears  from  the  complaint  that  the  defend- 
ant's canal  had  been  completed  and  was  in  operation 
before  any  attempt  was  made  to  prevent  the  diversion. 
It  must  be  accepted,  therefore,  as  true  that  the  plain- 
tiff, tacitly  at  least,  acquiesced  in  the  change  of  the 
flow  of  a  part  of  the  water.  Such  implied  assent  can- 
not, under  the  rule  adopted  in  this  state,  form  a  basis 
of  a  right  to  deprive  the  plaintiff  of  its  property  in 
the  stream  or  make  the  apparent  submission  the 
foundation  of  an  irrevocable  parol  license  to  continue 
the  diversion,  if  it  was  done  without  authority:  Gar- 
rett V.  'Bishop,  27  Or.  349  (41  Pac.  10) ;  HaUock  v. 
Suitor,  37  Or.  9  (60  Pac.  384) ;  National  F.  A.  Co.  v. 
Portland,  59  Or.  409  (117  Pac.  285).  The  question  of 
an  oral  permission  to  turn  the  water  out  of  its  natural 
channel  is  not  involved  herein  and  is  adverted  to  only 
to  ascertain  whether  or  not  discretion  was  abused  in 


884  Booth-Eelly  Lumber  Co.  v.  Eugene.      [67  Or. 

denying  an  injunction,  for  it  is  reasonable  to  suppose 
that,  if  application  therefor  had  been  made  in  proper 
time,  the  diversion  would  have  been  temporarily  re- 
strained until  the  right  was  determined. 

2.  The  bestowal  of  the  chief  est  good  upon  the  great- 
est number  of  persons,  though  often  granted  by  a 
legislature,  can  seldom  form  the' basis  of  judicial  de- 
termination. Where,  however,  the  issuing  of  a  writ 
requiring  a  party  to  refrain  from  a  particular  act 
might  seriously  affect  the  public,  the  injunction  is 
usually  denied:  16  Am.  &  Eng.  Ency.  of  Law  (2  ed.), 
364 ;  22  Cyc.  784.  Thus,  by  reason  of  the  great  injury 
which  would  fall  upon  a  city  by  restraining  the  con- 
tinuous use  of  its  sewage  system  when  established,  it 
was  held  that  the  granting  of  an  injunction  would  be 
inequitable:  Simmons  v.  Paterson,  60  N.  J.  Eq.  385 
(45  Atl.  995,  83  Am.  St.  Bep.  642,  48  L.  R.  A.  717). 

Where  an  exclusive  right  to  furnish  a  city  with 
water  had  been  granted  for  a  definite  time,  before 
the  expiration  of  which,  and  in  violation  of  the  privi- 
lege originally  conferred,  another  party  pursuant  to 
a  charter  provision  also  began  supplying  water,  it  was 
ruled  in  a  suit  to  prevent  the  latter  service  that,  since 
a  restraining  order  might  cause  serious  harm  to  the 
people  of  the  city,  an  injunction  pendente  lite  should 
be  denied :  Stein,  Exr,,  v.  Bienville  Water  Supply  Co. 
(C.  C),  32  Fed.  876.  So,  too,  where  the  owner  of  a 
water-power  without  objection  and  without  the  as- 
sessment or  prepayment  of  damages  suffered  a  city  to 
erect  waterworks  designed  to  be  fed  from  the  same 
stream,  it  was  determined  that  he  could  not  have  an 
injunction  against  the  use  of  the  water  on  the  ground 
of  the  injury  to  his  power :  City  of  Logansport  v.  UW, 
99  Ind.  531  (50  Am.  Eep.  109). 

In  the  case  at  bar,  whether  or  not  the  furnishing  of 
illumination  is  such  an  employment  of  electricity  as 
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to  render  the  deprivation  thereof  harmful  to  the  puhlic 
is  not  now  necessary  to  determine,  for  the  granting 
of  an  injunction  herein  might  deny  to  the  inhabitants 
of  the  City  of  Eugene  the  use  of  water  to  quench 
thirst,  thereby  impairing  the  public  health,  or  it  might 
prevent  the  employment  of  water  to  extinguish  fires 
in  burning  buildings  and  in  consequence  thereof  the 
property  of  many  citizens  might  become  imperiled. 
As  these  supposed  effects  may  be  reasonably  expected, 
the  resultant  injury  to  the  public  counter-balances  the 
strict  legal  right  of  the  plaintiff;  and,  such  being  the 
case,  no  discretion  was  abused  in  denying  an  injunc- 
tion, which  relief  alone  was  sought  by  the  complaint, 
and,  in  sustaining  a  demurrer  thereto,  no  error  was 
committed. 

As  it  is  possible  that  the  plaintiff  may  desire  in  an 
action  at  law  to  establish  its  alleged  right  to  a  con- 
tinuous flow  in  the  natural  channel  of  the  water  of  the 
river  and  to  recover  damages  for  the  diversion,  the 
decree  should  be  modified  so  as  to  dismiss  the  suit 
without  prejudice,  and  it  is  so  ordered. 

Dismissed  Without  Pbejudice. 

Mb.  Chief  Justice  McBride,  Mr.  Justice  Burnett 
and  Mr.  Justice  Bamsey  concur. 

67  Or.- 
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Argued  October  28,  decided  November  11,  1913. 

BAKEE  V.  MOEAN. 

(136  Pac.  30.) 

Gifts-— Mortla  OaiUMi^-EvidenGe. 

1.  In  an  action  where  plaintiff  claimed  two  bank  drafts  at  a  |^ft 
cansa  mortis,  evidence  held  to  show  that  deceased  intended  to  make  tlie 
gift  in  question. 

aift»— MortiB  Oausa^-Wliat  Con8titat69~-"01ft  Causa  Mortis.** 

2.  Where  deceased,  after  being  practically  told  that  he  could  not 
recover,  handed  plaintiff,  his  best  friend,  two  unindorsed  drafts,  tell- 
ing him  that  whatever  happened  they  were  for  him,  there  was  a  com- 
plete gift  causa  mortie,  which  is  a  gift  of  personalty  made  by  a  person 
in  the  expectation  of  imminent  death  but  to  take  effect  only  in  event 
of  the  donor's  death  without  previous  revocation;  an  actual  delivery 
of  possession  being  necessary  to  perfect  such  a  gift,  which  differs 
from  a  gift  inter  vivos  only  in  the  possibility  of  revocation. 

[As  to  gifts  causa  mortis,  see  note  in  99  Am.  St.  Bep.  890.  As 
to  such  gifts  of  notes  and  choses  payable  to  order,  see  notes  ia 
23  Am.  Dec.  600;  25  Am.  Dec.  389.] 

Bills  and  Notes— Gifts — Passage  of  Title — ^Indoisement 

3.  Upon  a  sale  or  gift,  where  a  negotiable  instrument  is  actually 
delivered,  title  passes  without  indorsement. 

Gifts— Oansa  Mortis. 

4.  Where  deceased  delivered  unto  plaintiff  two  unindorsed  drafts 
as  a  gift  oausa  mortis  and  thereafter  wrote  a  letter  to  the  bank  in 
which  he  kept  deposits,  referring  more  to  the  deposits  than  to  the 
drafts,  his  retention  of  that  letter  until  after  his  death  will  not  defeat 
the  gift. 

Glf  t8~-Csiisa  Mortis— Oontents. 

5.  While  gifts  oausa  mortis  should  be  closely  scrutinized  with  a 
view  to  preventing  fraud,  yet  where  the  intention  of  donor  is  clear, 
mere  formal  objections  should  not  be  allowed  to  defeat  it. 

From  Baker:  Gelbbet  W.  Phelps,  Judge. 

En  Banc.  Statement  by  Mr.  Chief  Justice  Mc- 
Bbide. 

This  is  a  suit  by  William  Baker  against  0.  E.  Moran 
and  0.  E.  Moran  as  administrator  with  the  will  an- 
nexed of  the  estate  of  Andrew  A.  Manser,  deceased, 
and   Nicholas   Manser,    Christopher   Manser/  Peter 
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Manser,  Mary  E.  Rinkey  and  Mrs.  John  Kolbe,  the 
practical  effect  of  which  is  to  determine  the  validity 
of  an  alleged  gift  causa  mortis,  made  by  one  Andrew 
Manser  to  plaintiff,  of  two  drafts  for  $2,000  each. 
The  evidence  tends  to  show  that  Manser  was  an  un- 
married man,  a  miner  by  occupation,  and  at  the  time 
of  the  alleged  gift  the  owner  of  money  and  property 
of  the  value  of  from  $13,000  to  $15,000;  that  he  was 
somewhat  penurious  in  his  habits  and  not  on  very 
kindly  terms  with  his  relatives.  He  became  acquainted 
with  plaintiff  in  Baker  City  in  1907.  They  were  both 
members  of  the  same  lodge  of  Odd  Fellows  and  be- 
came very  intimate  friends.  In  1909  Baker  had  an 
attack  of  typhoid  fever,  which  left  him  in  somewhat 
impaired  health,  and  in  December  of  that  year  Manser 
became  sick  with  tuberculosis.  At  his  request  Baker 
visited  him  and  thereafter  called  on  him  frequently. 
They  discussed  the  condition  of  their  health  and  finally 
planned  a  trip  to  California.  Manser,  not  wishing 
to  be  exposed  to  the  damp  climate  of  the  Willamette 
Valley,  went  by  way  of  Salt  Lake,  while  Baker  went 
by  way  of  Portland,  reaching  San  Diego,  which  was 
the  agreed  meeting  place,  about  New  Year's  1910. 
The  time  of  Manser's  arrival  is  not  disclosed  by  the 
testimony,  but  Mr.  McRae,  who  was  Noble  Grand  of 
the  Odd  Fellows  Lodge  in  that  city,  states  that  he 
found  Manser  at  his  room  in  the  Willard  Hotel  on  the 
6th  or  7th  of  February,  who  stated  that  soon  after 
fiis  arrival  in  San  Diego  he  had  been  compelled  to  go 
to  the  hospital  for  about  two  weeks,  and  that  there- 
after he  returned  to  the  hotel,  which  indicated  that  he 
had  probably  arrived  sometime  between  the  1st  and 
15th  of  January,  1910.  Being  asked  by  McRae  if  he 
wanted  a  nurse  or  needed  help,  he  answered  that  there 
was  a  man  down  there  by  the  name  of  Baker  who  was 
a  very  dear  friend  of  his  and  requested  McBae  to 
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find  him,  as  he  wished  him  to  come  and  take  care  of 
him.  McRae  had  previously  met  Baker  in  the  Odd 
Fellows  Lodge  and  found  him  and  accompanied  him 
to  Manser's  room,  and  when  Manser  saw  Baker  he 
said:  ** Billy,  for  God^s  sake  never  leave  me  now  until 
I  am  either  croaked  or  get  better."  From  that  time 
on  Baker  remained  with  Manser,  in  attendance  upon 
him,  looking  after  his  wants,  until  Manser's  death,  on 
the  19th  day  of  February,  1910.  At  different  times 
McRae  wanted  Manser  to  get  another  nurse  to  help 
Baker,  but  he  always  refused,  saying  that  he  did  not 
want  anyone  except  Baker.  Manser  was  asked  by 
McBae  if  he  wanted  the  lodge  there  to  pay  the  neces- 
sary wages  and  expenses  for  taking  care  of  him  and 
to  send  a  bill  to  the  lodge  at  Baker,  as  was  usually 
done,  and  Manser  said  that  he  did  not,  that  Baker 
would  take  care  of  him;  and  that  he  would  see  that 
Baker  was  well  paid  for  doing  so.  Subsequent  to  this 
time,  and  on  or  about  the  13th  day  of  February,  1910, 
Manser  suffered  a  very  severe  hemorrhage  necessitat- 
ing the  calling  in  of  a  doctor,  and  he  asked  the  doctor, 
after  the  doctor  had  made  his  examination,  whether 
or  not  he  had  any  chance  to  recover.  The  doctor  told 
Manser  that  he  would  not  be  able  to  stand  many  more 
hemorrhages  and  that  unless  they  were  stopped  he 
might  pass  away  at  any  time.  After  the  doctor  left, 
Manser  sat  on  the  couch  in  the  room  with  his  head  in 
his  hands  for  several  minutes  and  finally  said  to 
Baker,  ''That  is  an  awful  bad  verdict.''  He  thought 
a  few  minutes  longer  and  then  pulled  out  the  two 
drafts  in  question,  handed  them  over  to  Baker,  and 
said:  ** Whatever  we  do — whatever  may  happen,  they 
are  for  you  to  use  for  yourself.  They  are  for  you.  I 
want  you  to  have  them  to  use  for  your  own  use.  They 
are  yours.  I  want  you  to  have  these  anyway."  He 
also  told  Baker  he  was  to  have  whatever  money  there 


Nov.  1913.]  Bakbb  v.  Moran.  389 

remained  on  deposit  to  his  credit  in  the  bank  at  Dillon 
at  his  (Manser's)  death.  Baker  then  took  the  drafts, 
placed  them  in  an  envelope,  and,  putting  them  in  his 
pocket,  kept  them  in  his  possession  and  control  until 
after  he  had  been  appointed  as  the  executor  of  the 
'will,  when  he  went  to  Montana  and  exchanged  the  two 
drafts  for  certificates  of  deposit,  which  were  turned 
over  by  him  to  the  clerk  upon  the  order  of  the  county 
judge.  At  the  time  the  drafts  were  given  to  Baker 
by  Manser,  Baker  asked  Manser  if  he  did  not  want  to 
indorse  them.  Manser  replied:  *'It  isn't  necessary. 
I  will  write  a  letter  and  have  it  fixed  so  you  are  sure 
of  getting  the  money.  If  anyone  should  steal  them 
now  without  any  indorsement  they  can't  cash  them." 
A  letter  was  subsequently  dictated  by  Manser  and 
written  by  Claude  Woolman  to  the  Dillon  State  Bank 
at  Dillon,  Montana,  as  follows : 

*'San  Diego,  California,  Feb.  14,  1910. 
*'Mr.  A.  L.  Stone,  Cashier  Dillon  State  Bank,  Dillon, 
Montana. 
**Dear  sir:  This  day  I  have  made  out  and  signed 
my  last  and  only  will,  and  have  named  one  Mr.  William 
Baker  as  executor  without  bonds.  Recently  I  wrote 
you  regarding  a  certain  mortgage,  and  desire  at  this 
time  to  request  you  to  call  in  the  loan  at  once,  or  should 
you  find  it  necessary,  to  bring  action  to  recover.  Af- 
ter my  death  I  desire  Mr.  William  Baker  to,  upon  de- 
mand, withdraw  any  portion  of  the  money  credited 
to  my  account,  and  on  deposit  in  the  Dillon  State  Bank. 
Herewith  you  will  find  signature  of  Mr.  William 
Baker,  witnessed  by  myself  and  two  residents  of  the 
city  of  San  Diego,  members  of  the  L  0.  0.  F. 

** Andrew  A.  Manseb  (Wm.  Baker). 
** Witness:  Claude  Woolman, 

**  Councilman  San  Diego,  Cal.'' 

Before  writing  this  letter  Manser  had  executed  a 
will,  by  which  he  had  made  specific  bequests  to  cer- 
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tain  of  his  relatives  of  an  amount  about  sufficient  to 
cover  the  residue  of  his  estate,  exclusive  of  the  drafts 
claimed  by  Baker.  There  was  no  residuary  clause 
in  the  will.  The  will  was  probated  in  Baker  County, 
and  plaintiff  was  appointed  as  executor.  Later  he  was 
removed,  and  defendant  Moran  was  appointed  in  his 
stead.  Baker  brought  this  suit  to  compel  Moran  to 
deliver  to  him  certain  certificates  of  deposit  which 
had  been  substituted  for  the  drafts  originally  placed 
in  his  possession  by  Manser  and  obtained  a  decree, 
from,  which  defendants  appeal.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  McColloch  <&  McColloch  and  Messrs.  Clifford 
d  Correll,  with  an  oral  argument  by  Mr.  Claude  C. 
McColloch. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  John  L.  Rand,  Mr.  William  H.  Packwood,  Jr.,  and 
Mr.  A.  A.  Smith,  with  an  oral  argument  by  Mr.  Smith. 

Opinion  by  Mr.  Chief  Justice  McBridb. 

1.  At  the  outset  it  may  be  stated  that  it  is  clearly 
established  that  Manser  intended  that  Baker  should 
be  his  beneficiary  to  the  extent  of  the  drafts  claimed 
by  him.  This  fact  is  established  by  the  testimony  of 
the  plaintiff  and  is  corroborated  by  the  testimony  of 
McRae,  who  testifies  that  Baker  showed  him  the  drafts 
in  Manser's  presence  and  told  him  that  Manser  had 
given  them  to  him,  to  which  statement  Manser  made 
no  objection.  It  is  true  that  the  witness  would  not 
say  positively  that  Manser  heard  the  conversation,  but 
the  evidence  shows  that  it  took  place  in  the  room  in 
which  Manser  was  lying  and  under  circumstances  that 
rendered  it  improbable  that  he  failed  to  hear  what 
was  said.  At  all  events,  this  testimony  dispels  any 
doubt  which  might  be  raised  that  Baker  was  acting 
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secretly  or  in  an  underhand  manner  in  respect  to  the 
alleged  gift  of  the  drafts.  Had  such  been  his  inten- 
tion, he  would  not  have  stated  that  Manser  had  given 
him  the  drafts  when  Manser  was  in  a  position  where 
he  was  likely  to  hear  the  declaration  and,  if  false, 
deny  it.  The  evidence  also  discloses  such  an  intimacy 
between  the  two  men  as  renders  such  a  disposition  of 
the  property  reasonable.  There  can  be  no  doubt  that 
this  friendship  was  remarkably  close.  Witnesses  at 
Baker  City  testify  as  to  their  close  friendly  relations 
there ;  one  witness  saying  that  they  were  as  intimate 
with  each  other  as  men  could  be,  not  to  be  twin 
brothers.  They  had  planned  the  trip  to  California 
for  the  mutual  benefit  of  their  health,  and,  when  the 
Noble  Grand  of  the  Odd  Fellows  Lodge  suggested  a 
nurse,  Manser  stated  that  he  had  a  very  dear  friend 
named  Baker,  whom  he  desired  to  take  care  of  him. 
And  later,  when  the  same  witness  asked  if  the  lodge 
at  San  Diego  should  pay  for  nursing  him  in  his  sick- 
ness and  send  the  bill  to  Manser's  lodge,  he  stated 
that  he  would  pay  Baker  fully  himself.  Again,  in 
conversing  with  this  witness  about  his  property,  he 
said:  **His  relatives  never  treated  him  very  good,  and 
he  did  not  think  they  were  entitled  to  very  much  of  his 
money,  but  he  said  that  outsiders  were  kinder  to  him 
than  even  his  own  relatives,  and  he  said  that  he  ought 
to  reward  those  that  were  good  to  him  in  his  illness 
rather  than  his  relatives. '*  This  expression  could 
refer  to  no  one  but  plaintiff,  who  had  been  more  than 
a  brother  to  Manser,  waiting  upon  him  in  his  sickness, 
answering  every  demand  upon  his  strength,  and  min- 
istering to  his  every  want.  As  before  remarked,  the 
intent  of  Manser  to  give  Baker  these  drafts  is  beyond 
perad venture ;  and,  unless  there  is  some  technical  ob- 
jection to  the  manner  of  the  gift  that  renders  that 
intention  fruitless,  we  ought  to  effectuate  it 
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2.  Let  us  now  consider  the  language  used  by  Manser 
in  making  the  gift,  as  told  by  Baker:  **He  thought  a 
few  minutes  longer  and  then  he  pulled  out  the  two 
drafts  and  handed  them  to  me  and  said:  'Whatever 
we  do — ^whatever  may  happen,  they  are  for  you  to  use 
for  yourself.  They  are  for  you.  I  want  you  to  have 
them  to  use  for  your  own  use.  They  are  yours.  I 
want  you  to  have  these  anyway.'  '*  Standing  alone 
here  is  the  language  of  a  complete  gift,  and,  coupled 
with  a  delivery  of  possession,  it  passed  the  present 
title  as  a  gift  inter  vivos.  Taken  in  connection  with 
other  circumstances  it  was  suflScient  to  constitute  a 
complete  gift  ca/usa  mortis.  So  for  the  purposes  of 
this  case  the  distinction  would  seem  immaterial 
After  the  drafts  were  so  delivered,  Baker  suggested 
an  indorsement,  but  Manser  told  him  it  was  unneces- 
sary; that  if  anyone  should  steal  them  without  an  in- 
dorsement they  would  be  unable  to  cash  them;  and 
that  he  would  write  a  letter  and  have  it  fixed  so  that 
Baker  could  get  the  money.  The  failure  of  Manser 
to  indorse  the  drafts  is  the  principal  argument  urged 
by  defendants'  counsel  in  favor  of  the  theory  that 
there  was  no  intention  to  make  an  absolute  gift  of  the 
drafts  to  the  plaintiff,  but  that  the  delivery  was  condi- 
tional in  character  and  therefore  testamentary  in  its 
nature,  and,  not  being  executed  in  a  manner  sufficient 
to  constitute  a  valid  will,  it  is  void.  As  before  stated, 
the  language  used  was  sufficient  to  constitute  a  gift 
either  inter  vivos  or  causa  mortis,  but  taken  in  con- 
nection with  all  the  circumstances,  it  is  fair  to  assume 
that  it  was  a  gift  causa  mortis,  and  that  if  by  any  mir- 
acle Manser  had  recovered  from  his  illness  he  would 
have  expected  and  demanded  the  return  of  the  drafts, 
the  contingency  upon  which  they  were  given  having 
failed  to  come  to  pass.  It  is  therefore  proper  to  con- 
sider what  constitutes  a  valid  gift  causa  mortis. 
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*'A  gift  causa  mortis  is  defined  to  be  a  gift  of  per- 
sonal property  made  by  a  person  in  expectation  of 
death  then  imminent  and  upon  an  essential  condition 
that  the  property  shall  belong  fully  to  the  donee,  in 
case  the  donor  dies  as  anticipated,  leaving  the  donee 
surviving  him,  and  the  gift  is  not  in  the  meantime  re- 
voked, but  not  otherwise'*:  20  Cyc.  1228. 

**A  donation  mortis  causa  is  that  which  is  made  to 
meet  the  case  of  death,  as  when  anything  is  given  upon 
condition  that,  if  any  final  accident  befalls  the  donor, 
the  person  to  whom  it  is  given  shall  have  it  as  his  own ; 
but  if  the  donor  should  survive,  or  if  he  should  repent 
of  having  made  the  gift,  or  if  the  person  to  whom  it  has 
been  given  should  die  before  the  donor,  then  the  donor 
should  receive  back  the  thing  given":  Just.  Inst.,  lib. 
2,  tit.  7,  quoted  in  20  Cyc,  supra. 

From  these  definitions  it  appears  that,  to  constitute 
a  valid  gift  causa  mortis,  three  things  must  concur: 
(1)  The  gift  must  be  made  with  a  view  to  the  donor's 
death;  (2)  it  must  be  conditioned  to  take  effect  only 
on  the  owner's  death  or  by  reason  of  an  existing  ill- 
ness; (3)  there  must  be  an  actual  delivery  of  the  pos- 
session of  the  thing  given  to  the  donee.  The  only 
difference  between  a  gift  causa  mortis  and  a  gift  inter 
vivos  is  that  in  the  first  the  donor  retains  the  power 
of  revocation,  and  the  death  of  the  donee  occurring 
before  that  of  the  donor  works  revocation,  while  in 
the  latter  the  whole  title  passes  irrevocably  with  de- 
livery of  possession. 

Now  let  us  apply  these  elementary  propositions  to 
Ihe  case  at  bar.  The  words  of  the  gift  were  absolute : 
**  Whatever  happens  I  want  you  to  have  these  anyway. 
These  are  yours  to  use  for  your  own  use."  The  de- 
livery was  complete,  and  Manser's  declining  to  indorse 
them  was  not  put  upon  the  ground  that  he  wished  to 
retain  any  further  dominion  over  them,  but  because 
such  indorsement  was  unnecessary  and  because  he 
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thought  a  letter  to  the  bank  would  be  safer  and  avoid 
the  danger  of  an  indorsed  draft  falling  into  wrong 
hands. 

3.  There  is  nothing  to  indicate  that  he  used  the  pre- 
text of  writing  a  letter  to  defeat  or  defer  the  gift,  but 
rather  to  eflfectuate  and  render  more  convenient  and 
safe  the  execution  of  it.  He  was  right  in  saying  that 
the  indorsement  was  unnecessary,  for  it  has  frequently 
been  held  that  the  gift  or  sale  of  a  negotiable  instru- 
ment accompanied  by  an  actual  transfer  of  possession 
passes  the  title:  1  Woerner,  Am.  Law  of  Adm.,  §  59; 
First  Nat.  Bank  v.  McCullough,  50  Or.  508  (93  Pac 
366,  126  Am.  St.  Eep.  758,  17  L.  R.  A.  (N.  S.)  1105; 
Bates  V.  Kempton,  73  Mass.  (7  Gray)  382;  Turpin  v. 
Thompson,  2  Met.  (Ky.)  420;  Westerlo  v.  De  Witt, 
36  N.  Y.  340  (93  Am.  Dec.  517) ;  Brown  v.  Brotun,  18 
Conn.  410  (46  Am.  Dec.  328).  The  case  of  Basket  v. 
Hassell,  107  U.  S.  602  (27  L.  Ed.  500,  2  Sup.  Ct.  Rep. 
415),  is  much  relied  upon  by  defendants  and  contains 
an  exhaustive  review  of  the  authorities,  but  it  is  not 
in  point  as  applied  to  the  case  at  bar.  In  that  case 
one  Chaney,  being  ill  and  under  apprehension  of  death, 
made  the  following  indorsement  upon  a  certificate  of 
deposit  and  at  the  same  time  delivered  it  to  Basket: 
**Pay  to  Martin  Basket,  of  Henderson,  Kentucky;  no 
one  else ;  then  not  till  my  death.  My  life  seems  to  be 
uncertain.  I  may  live  through  this  spell.  Then  I  will 
attend  to  it  myself.  H.  M.  Chaney."  It  does  not  ap- 
pear that  there  was  any  evidence  of  an  intent  on  the 
part  of  Chaney  to  make  a  gift  of  the  money  to  Basket 
beyond  the  fact  that  he  made  the  indorsement  quoted 
and  delivered  the  certificate.  The  indorsement  was 
restrictive  and  ambiguous.  The  nature  of  the  posses- 
sion was  interpreted  in  the  light  of  the  indorsement, 
which  prevented  his  having  control  of  the  fund  during 
the  donor's  life.   It  amounted  to  a  mere  order  or  check 
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on  the  bank  to  the  extent  of  the  fund,  evidenced  by 
the  certificates,  and  indicated  an  intent  on  the  part  of 
the  assignor  to  retain  control  of  the  money  during  his 
life.  The  case  carries  the  doctrine  of  judicial  hostility 
to  gifts  causa  mortis  to  the  very  extreme,  and  no  court 
should  go  beyond  it. 

It' is  impractical  to  discuss  at  length  all  the  au- 
thorities upon  this  branch  of  the  subject  In  our 
judgment  the  true  criteria  by  which  to  judge  the 
validity  of  a  gift  causa  mortis  is  to  be  found  in  the 
case  of  Ley  son  v.  Davis,  17  Mont.  220  (42  Pac.  775,  31 
L.  R.  A.  429),  which  is  a  most  exhaustive  and  learned 
review  of  the  whole  subject,  and  in  the  case  of  John- 
son V.  Colley,  101  Va.  414  (99  Am.  St.  Rep.  884,  44 
S.  E.  721.) 

4,5.  The  fact  that  after  making  his  will  the  de- 
ceased caused  the  letter  quoted  to  be  written,  and  that 
he  kept  it  in  his  possession  with  the  intent  that  it 
should  be  forwarded  after  his  death,  in  our  judgment 
does  not  in  any  way  bear  upon  his  intent  in  delivering 
the  drafts  to  plaintiff.  It  is  to  be  remembered  that 
Manser  had  other  money  in  the  bank  besides  that 
represented  by  these  drafts,  and  this  seems  to  have 
been  the  principal  matter  referred  to  in  the  letter. 
It  is  probable  that  he  intended  to  include  in  its  terms 
the  money  due  on  the  drafts,  but,  if  so,  that  intention 
is  very  imperfectly  expressed.  There  is  nothing  in  the 
letter  or  in  the  fact  of  his  retaining  possession  of  it 
that  indicates  an  intention  of  limiting  the  rights  con- 
veyed by  the  delivery  of  the  drafts  or  the  words  ac- 
companying their  delivery.  It  is  true  that  claims  of 
gifts  causa  mortis  should  be  closely  scrutinized  with  a 
view  to  preventing  fraud;  but,  when  the  intention  of 
the  donor  is  clear,  mere  formal  and  technical  objections 
should  not  be  allowed  to  defeat  such  intent. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affibmbdi 
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Argned  October  28,  decided  November  11,  1913. 

STANCHFIELD  WAREHOUSE  CO.  v.  CENTRAL 
R.  OF  OREGON.* 

(136  Pac.  34.) 

Pleading— Waiver  of  ObJoctloiiB  by  Pleading  Oyer. 

1.  A  demurrer  to  an  answer  was  abandoned,  and  any  error  in  over- 
ruling  it  waived,  by  filing  a  reply  to  the  new  matter  contained  in  the 
answer. 

Pleading— Waiver  of  Objections  by  Pleading  Over. 

2.  Plaintiff,  by  pleading  over  after  a  demurrer  to  the  answer  was 
overruled,  did  not  waive  the  objection  that  the  answer  did  not  state 
facts  sufficient  to  constitute  a  defense,  and  such  objection  could  be 
raised  at  any  time  during  the  trial  or  on  appeal. 

Oaxriers — ^Actions  for  Misdelivery— Evidence. 

3.  In  an  action  against  a  carrier  for  misdelivery  of  a  shipment  of 
cement  consigned  by  the  shipper  to  itself,  where  there  was  evidence 
that  the  shipper,  after  learning  of  the  misdelivery,  waited  more  than 
threo  months  before  making  any  complaint  to  the  carrier,  evidence 
that  it  charged  the  cement  on  its  books  to  the  party  to  whom  the 
carrier  delivered  it,  and  endeavored  to  collect  the  value  thereof  from 
such  party,  was  admissible  as  tending  to  prove  a  sale  of  the  cement 
by  the  shipper,  and  as  tending  to  show  that  it  approved  or  ratified  the 
delivery  by  the  carrier. 

Oarriers— Actions  for  Misdelivery— Evidence. 

4.  In  an  action  against  a  carrier  for  misdelivery  of  a  shipment  of 
c«ment  which  the  shipper  consigned  to  itself,  and  in  which  the  carrier 
claimed  that  the  shipper  had  ratified  such  delivery,  a  check  by  which 
the  party  to  whom  the  shipment  was  delivered  paid  the  freight 
thereon  was  properly  admitted  to  support  the  carrier's  contention. 

[As  to  whom  delivery  may  be  made  by  carrier,  and  liability  for 
delivery  to  wrong  person,  see  note  in  9  Am.  St.  Bep.  511.] 

Appeal  and  Error — ^Harmless  Error — ^Admission  of  Evidence. 

5.  The  admission  of  such  check,  if  error^  could  not  have  injured 
the  shipper. 

Carriers— Actions  for  Misdelivery— Instmctlons. 

6.  In  a  shipper's  action  for  misdelivery  of  a  shipment  of  cement 
consigned  to  itself,  where  the  carrier  pleaded,  and  there  was  evidence 
tending  to  show,  that  the  shipper  had  sold  the  cement  to  M.,  D.  &  Co.; 
that  the  carrier  delivered  it  to  such  company,  who  receipted  therefor 
in  the  name  of  the  shipper;  that  the  shipper  charged  it  on  its  books  to 


*0n  the  question  to  whom  delivery  may  be  made  under  bill  of  lad- 
ing, see  note  in  38  L.  B.  A.  358.  Bspobib. 
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"h/L.,  D.  &  Co.)  sent  a  bill  and  statement  of  the  sale  to  such  company, 
€tnd  made  no  objection  to  the  delivery  for  more  than  three  months, 
and  thereby  ratified  the  delivery — instructions  that  it  was  the  duty  of 
a  common  carrier  to  deliver  the  goods  only  to  the  consignee  named 
in  the  bill  of  lading,  or  someone  authorized  by  him  to  receive  them, 
and  not  to  deliver  them  without  the  production  of  the  bill  of  lading; 
that  if  the  carrier  delivered  the  cement  to  M.,  D.  &  Co.  without  the 
production  of  the  bill  of  lading,  and  without  the  shipper's  consent  or 
direction,  and  if  the  shipper  did  not,  subsequent  to  such  delivery, 
ratify  it,  and  if  the  shipper  was  the  owner  of  the  cement,  to  find  for 
plaintiff;  that  if  the  shipper  expressly  or  impliedly  consented  to  the 
delivery,  or  after  the  delivery  ratified  and  approved  thereof,  to  find 
for  the  carrier;  that  if  the  cement  was  delivered  to  M.,  D.  &  Co., 
and  the  shipper  immediately  or  shortly  thereafter  had  notice  and 
knowledge  thereof,  and  thereupon  charged  it  to  M.,  D.  &  Co.,  and 
wrote  them  admitting  and  stating  that  they  had  shipped  it  to  that 
company,  and  never  made  any  claim  against  the  carrier  for  wrongful 
delivery  until  three  months  later;  and  if  the  shipper  intended  to  re- 
lease the  carrier  from  liability  for  the  misdelivery,  and  take  M.,  D.  ft 
Co.  for  payment,  to  find  for  the  carrier — ^were  correct  as  applied  to 
the  facts  of  the  case. 

Oarriers — ^Actioiui  for  Misdelivery — ^Burden  of  Proof. 

7.  The  consignee  of  goods  is  prima  facie  entitled  to  have  them 
delivered  to  him,  and  there  is  a  disputable  presumption  that  they  be- 
long to  him,  and  the  burden  is  therefore  on  the  carrier  delivering  them 
to  a  person  other  than  the  consignee  or  lawful  holder  of  the  bill  of 
lading  to  show  that  such  person  is  the  true  owner. 

Carriers — To  Whom  D^yery  may  be  Made. 

8.  A  carrier  of  goods  is  always  justified  in  delivering  them  to 
their  true  owner,  though  not  the  consignee  or  lawful  holder  of  the 
bill  of  lading. 

Oarriers — ^Actions  for  Misdelivery — ^Burden  of  Proof. 

9.  A  carrier  which  delivered  a  shipment  consigned  by  the  shipper 
to  itself,  to  another  party,  who  did  not  produce  the  bill  of  lading,  had 
the  burden  of  showing  that,  with  knowledge  of  such  delivery,  the 
shipper  ratified  it. 

Oarriers— Misdelivery  of  Ooods— Batiflcatioii. 

10.  Ratification  may  be  shown  by  express  words,  or  it  may  be 
implied  from  words,  acts,  or  silence. 

Oarriers— Liability  for  Misdelivery— BatiflcatioxL 

11.  A  shipper  of  goods  consigned  to  itself,  which  consented  to  or 
authorized  a  delivery  by  the  carrier  to  another,  or  ratified  such  de- 
livery with  knowledge  that  it  had  been  made,  could  not  sue  the  car- 
rier for  the  misdelivery. 

Trial — Instmctioiis — Onre  of  Extoib. 

12.  In  a  shipper's  action  for  misdelivery  of  a  shipment  of  cement, 
the  failure  of  an  instruction  that  the  shipper  had  a  right  to  consign 
the  shipment  to  itself,  and  that  the  carrier  had  no  right  to  deliver 
it  to  another  unless  the  sMpper  authorized  such  delivery^  to  state 
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that,  if  the  shipper  ratified  the  delivery  with  knowledge  that  it  had 
been  made,  such  ratification  would  relate  back  to  the  delivery  and 
validate  it,  could  not  have  misled  the  jury  where  this  fact  was  ex- 
plicitly stated  in  other  instmctions,  especially  where  the  jury  found 
for  the  carrier. 

Trial— Iii«traction»—<:}are  by  Other  Instmctions. 

13.  An  instruction,  faulty  by  reason  of  the  omission  of  some  essen- 
tial matters,  may  be  cured  by  other  instructions  which  set  forth  the 
omitted  matters. 

From  Union :  John  W.  Knowles,  Judge. 

En  Banc.    Statement  by  Mb.  Justice  Ramsey. 

This  is  an  action  by  the  W.  H.  Stanchfield  Ware- 
house Company  against  the  Central  Railroad  of 
Oregon  for  the  recovery  of  $349.80  damages  for  the 
nondelivery  to  the  plaintiff  of  424  sacks  of  Portland 
cement.  Verdict  and  judgment  were  rendered  for  the 
defendant     The  plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief,  with  oral  argu- 
ments by  Mr.  R.  J.  Green  and  Mr.  Eugene  AshwiU. 

For  respondent  there  was  a  brief,  with  oral  argu- 
ments by  Mr.  L.  Z.  Terrell  and  Messrs.  Crawford  * 
Eakin. 

Mr.  Justice  Ramsey  delivered  the  opinion  of  the 
court. 

On  the  21st  day  of  August,  1912,  the  plaintiff 
shipped  from  La  Grande  to  Union,  Oregon,  a  distance 
of  less  than  20  miles,  over  the  Oregon- Washington 
Railroad  &  Navigation  Company,  and  the  defendant^ 
424  sacks  of  Portland  cement.  The  firs1>^named  com- 
pany carried  said  cement  from  La  Grande  to  Union 
station,  and  the  defendant  received  it  at  that  point 
and  carried  it  to  the  town  of  Union,  its  final  destina- 
tion. This  cement  was  consigned  by  the  plaintiff  to 
itself  at  Union^  and  the  bill  of  lading  was  issued  by  the 
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Oregon- Washington  Railroad  &  Navigation  Company 
to  the  plaintiff.     No  other  bill  of  lading  was  issued. 

The  defendant  on  the  28th  day  of  August,  1912, 
delivered  said  cement  at  Union  to  Mack,  Duke  &  Co., 
and  they  receipted  for  it  for  the  plaintiff.  The  de- 
fendant did  not  notify  the  plaintiff  of  the  arrival  of 
said  cement  at  Union.  On  December  7,  1912,  the 
plaintiff,  at  Union,  presented  to  the  defendant  said  bill 
of  lading  and  demanded  of  the  defendant  the  delivery 
of  said  cement  to  it,  but  the  defendant  failed  to  de- 
liver to  the  plaintiff  said  cement  or  any  part  thereof, 
having  previously  delivered  it  to  said  Mack,  Duke  & 
Co.  The  plaintiff  did  not  demand  the  delivery  of  said 
cement  until  December  7,  1912.  The  freight  on  said 
cement  was  paid  by  said  Mack,  Duke  &  Co.  when  it  was 
delivered  tp  them. 

The  amended  complaint  demands  judgment  for 
$349.80  damages  for  the  failure  of  the  defendant  to 
fleliver  said  cement  to  the  plaintiff.  The  answer  ad- 
mits portions  of  the  amended  complaint  and  denies 
other  parts  thereof,  and  then  sets  up  affirmative 
matter.  The  plaintiff  demurred  to  the  new  matter 
of  the  answer,  alleging  that  it  does  not  state  facts  suffi- 
cient to  constitute  an  estoppel  or  a  defense.  This 
demurrer  was  overruled,  and  the  plaintiff  replied, 
denying  parts  of  the  new  matter  of  the  answer. 

The  pleadings  admit  that  the  plaintiff  shipped  the 
424  sacks  of  cement  to  Union,  on  August  21,  1912,  con- 
signed to  the  plaintiff.  The  answer  alleges  that  the 
plaintiff  on  August  21,  1912,  sold  and  shipped  said 
cement  to  Mack,  Duke  &  Co.  at  Union,  and  that  the 
defendant  received  said  shipment  of  cement  and  de- 
livered it  to  said  Mack,  Duke  &  Co.  at  Union,  on  Au- 
gust 28,  1912,  by  direction  of  the  plaintiff,  and  that 
the  plaintiff  immediately  charged  said  cement  to  said 
Mack,  Duke  &  Co.,  and  that  plaintiff  sent  a  bill  and 


400        Stanchfield  Co.  v.  Central  B.  op  Oregon.     [67  Or. 

etatement  to  them,  showing  that  said  cement  was 
charged  to  them.  The  answer  claims,  also,  that  the 
plaintiff,  after  learning  that  said  cement  had  been  by 
the  defendant  delivered  to  Mack,  Duke  &  Co.,  fully 
ratified  said  delivery,  and  that  said  Mack,  Duke  &  Co., 
with  the  knowledge  and  consent  of  the  plaintiff,  used 
up  all  of  said  cement  in  making  sidewalks  and  other 
structures,  etc. 

The  appellant  assigns  various  alleged  errors  for 
which  it  asks  a  reversal  of  the  judgment  of  the  trial 
court. 

1.  The  first  point  made  is  that  the  court  below  erred 
in  overruling  the  plaintiff's  demurrer  to  the  amended 
answer.  The  plaintiff,  after  said  demurrer  was  over- 
ruled, filed  a  reply  to  the  new  matter  contained  in 
the  said  answer.  This  precludes  our  examining  said 
first  assignment  of  error.  Error  in  overruling  a  de- 
murrer is  waived  by  pleading  over:  Huffman  v.  Mc- 
Daniel,  1  Or.  261;  Richards  v.  Fanning,  5  Or.  358; 
Wells  V.  Applegate,  12  Or.  209  (6  Pac.  770) ;  Young  v. 
Martin,  8  Wall.  (U.  S.)  357  (19  L.  Ed.  418);  Olds  v. 
Cary,  13  Or.  365  (10  Pac.  786).  In  Young  v.  Martin, 
8  Wall.  (U.  S.)  357  (19  L.  Ed.  418),  where  a  demurrer 
to  an  answer  was  overruled  and  the  plaintiff  filed  a 
reply,  the  court  says:  ''Nor  is  any  order  overruling 
the  demurrer  shown;  a  statement  of  the  clerk  in  his 
entries  that  such  was  the  fact  is  all  that  appears. 
But,  independent  of  this  consideration,  the  ruling  of 
the  court  on  this  point  would  not  be  noticed,  for  it  ap- 
pears that  the  plaintiffs,  instead  of  relying  upon  the 
sufficiency  of  the  alleged  demurrer,  filed  a  replication 
to  the  answer.  They  thus  abandoned  their  demurrer 
and  it  ceased  to  be  a  part  of  the  record.''  In  Wells  v. 
Applegate,  12  Or.  209  (6  Pac  770),  the  court  says: 
**Then  the  rule  is,  when  a  demurrer  is  overruled  and 
the  party  pleads  over,  the  demurrer  is  abandoned,  and 
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it  ceases  to  be  a  part  of  the  record.''  When  the  plain- 
tiff filed  a  reply  to  the  answer,  after  the  demurrer 
thereto  was  overruled,  it  abandoned  or  waived  the  de- 
murrer and  it  ceased  to  be  a  part  of  the  record. 

2.  However,  while  pleading  over,  after  a  demurrer 
is  overruled,  waives  the  demurrer,  the  point  that  an 
answer  does  not  state  facts  suflScient  to  constitute  a 
defense  can  be  raised  at  any  time  during  the  trial,  or 
upon  the  appeal,  because  that  point  is  never  waived 
and  can  be  raised  without  a  demurrer. 

3-5.  The  appellant  contends  that  the  trial  court 
erred  in  admitting  in  evidence  defendant's  exhibits  1, 
2,  3,  4,  and  6.  Exhibit  1  is  a  slip  or  filing  made  out 
by  the  plaintiff  and  kept  by  it,  on  which  it  charged  said 
cement  to  Frank  Mack.  It  is  dated  August  21,  1912, 
and  it  charges  Frank  Mack  with  *'106  barrels  cement, 
$349.80."  This  slip  was  identified  by  W.  H.  Stanch- 
field,  manager  of  the  plaintiff,  and  he  stated  that  the 
plaintiff  charged  the  cement  to  Frank  Mack  after  the 
company  learned  that  the  defendant  had  delivered  it  to 
Mack,  Duke  &  Co. ,  Frank  Mack  being  one  of  said  firm. 
Mr.  Stanchfield  says  that  they  did  not  learn  that  said 
cement  had  been  delivered  to  Mack,  Duke  &  Co.  until 
some  time  after  it  had  been  shipped  from  La  Grande. 

Defendant's  exhibit  2  is  a  statement  of  account 
made  by  the  plaintiff  and  sent  by  it  to  Mack,  Duke  & 
Co.,  and  dated  September  1, 1912,  in  which  the  plaintiff 
charged  Mack,  Duke  &  Co.  with  106  barrels  of  cement, 
$349.80.  The  cement  referred  to  in  said  exhibit  is 
admitted  by  the  manager  of  the  plaintiff  to  be  the 
same  cement  referred  to  in  the  amended  complaint, 
and  which  is  the  basis  of  this  action,  and,  while  said 
account  is  dated  September  1,  1912,  the  charge  of  106 
barrels  of  cement,  $349.80,  is  dated  August  21,  1912. 

Defendant's  exhibit  3  was  identified  by  the  manager 
of  the  plaintiff  as  a  letter  written  by  him  September  16, 
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1912,  to  said  Mack,  Duke  &  Co.,  concerning  the  carload 
of  cement  which  is  the  basis  of  this  action.  In  this 
.letter  the  plaintiff  expresses  disappointment  that 
Mack,  Duke  &  Co.  had  not  paid  for  the  cement,  urges 
payment,  incloses  a  bill  for  the  cement,  and  promises 
to  credit  them  with  any  cement  that  they  should  re- 
turn. 

Defendant's  exhibit  4  is  a  letter  written  by  the  plain- 
tiff to  Frank  Mack  on  September  25,  1912,  concerning 
the  claim  for  cement,  and  in  this  letter  the  plaintiff 
again  expresses  disappointment  that  the  bill  had  not 
been  paid,  urges  payment,  and  incloses  another  bill 
covering  the  106  barrels  of  cement  and  some  items  not 
relevant  to  the  issues  in  this  case. 

The  defendant's  exhibit  6  is  a  check  for  $19.25  by 
which  Mack,  Duke  &  Co.  paid  the  freight  on  said 
cement  from  La  Grande  to  Union.  The  check  is  dated 
August  28, 1912,  and  appears  to  have  been  paid.  The 
evidence  tends  to  prove  that  the  defendant  delivered 
said  cement  to  Mack,  Duke  &  Co.  on  said  day,  and 
that  they  paid  the  freight  at  that  time. 

The  defendant's  exhibits  1,  2,  3,  and  4  show  that, 
after  the  defendant  delivered  the  106  barrels  of  cement 
to  Mack,  Duke  &  Co.,  the  plaintiff  charged  said  cement 
to  said  firm  on  the  plaintiff's  books  and  made  frequent 
efforts  to  collect  from  said  firm  the  price  of  said 
cement.  The  manager  of  the  plaintiff  admits  that  he 
knew,  as  early  as  September  1,  1912,  that  said  cement 
had  been  delivered  to  said  firm,  and  that  he  never 
made  any  claim  to  the  defendant  that  it  had  wrong- 
fully delivered  said  cement  to  said  firm  until  Decem- 
ber 7, 1912.  In  other  words,  the  plaintiff  waited  more 
than  three  months  after  it  knew  that  the  cement  had 
been  delivered  to  said  firm  before  making  any  com- 
plaint to  the  defendant  of  said  delivery,  and  in  the 
meantime  endeavored  to  collect  the  value  of  the  cement 
from  said  firm. 


Not.  '13.]     Stanchfield  Co.  v.  Central  B.  of  Obbgon.    403 

Said  exhibits  1,  2,  3,  and  4  were  admissible  as  evi- 
dence as  tending  to  prove  a  sale  of  the  cement  to  said 
firm,  and  as  tending  to  prove,  also,  that  the  plaintiff 
approved  or  ratified  the  delivery  of  said  cement  by 
the  defendant  to  said  Mack,  Duke  &  Co.  after  it  knew 
of  snch  delivery. 

Exhibit  6  tended  to  show  that  said  firm  paid  the 
freight  on  said  cement.  As  the  cement  was  consigned 
to  the  plaintiff,  the  freight  was  properly  chargeable 
to  it  The  plaintiff  admits  that  it  did  not  pay  the 
freight.  We  think  that  said  exhibit  was  admissible 
as  a  circumstance  tending  to  support  the  defendant's 
theory.  However,  it  was  not  a  reversible  error,  if 
error  at  all,  as  its  admission  could  not  injure  the 
plaintiff. 

The  third  assignment  of  error  is  the  admission  of 
the  evidence  of  A.  I.  Bidler  to  prove  that  Mack,  Duke 
&  Co.  paid  the  freight  on  said  cement  The  admission 
of  that  evidence  was  not  error. 

6.  The  giving  of  the  following  charges  to  the  jury  is 
assigned  as  error: 

(1)  *'I  instruct  you,  gentlemen  of  the  jury,  that  it  is 
the  duty  of  a  common  carrier  of  goods  to  deliver  the 
goods  only  to  the  consignee  named  in  the  bill  of  lad- 
ing, or  some  one  authorized  by  the  consignee  to  re- 
ceive the  same.  It  is  the  duty  of  a  railroad  company 
not  to  deliver  freight  without  the  production  of  the 
bill  of  lading.  K  you  find  from  the  evidence  in  this 
case  that  the  defendant  delivered  the  cement  to  Mack, 
Duke  &  Co.  without  the  production  of  the  bill  of  lad- 
ing, and  without  plaintiff's  consent  or  direction,  and 
that  defendant  did  not,  subsequent  to  the  delivery  of 
said  cement  to  Mack,  Duke  &  Co.,  ratify  said  delivery 
to  said  Mack,  Duke  &  Co.,  and  if  you  further  find  that 
the  plaintiff  was  the  owner  of  the  cement  at  the  time  it 
was  delivered  to  Mack,  Duke  &  Co.,  then  you  will  find 
for  the  plaintiff  for  the  reasonable  value  thereof.'* 
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(2)  ''If  you  find  from  the  evidence  in  this  case  that 
the  plaintiff  either  expressly  or  impliedly  consented  to 
the  delivery  of  said  carload  of  cement  to  Mack,  Duke 
&  Co.,  or  that  after  the  same  was  so  delivered  to  them 
they  ratified  and  approve^  of  said  delivery,  then  your 
verdict  must  be  for  the  defendant.'^ 

(3)  ''If  you  find  from  the  evidence  in  this  case  that 
said  carload  of  cement  upon  its  arrival  at  Union, 
Oregon,  was  delivered  to  Mack,  Duke  &  Co.  by  the  de- 
fendant, and  that  the  plaintiff  immediately  or  shortly 
thereafter  had  notice  and  knowledge  of  such  delivery, 
and  thereupon  charged  up  said  car  of  cement  to  Mack, 
Duke  &  Co.,  and  thereafter  wrote  to  them  admitting 
and  stating  that  they  had  shipped  said  carload  of 
cement  to  them  and  never  made  any  claim  against  the 
railroad  company  for  wrongful  delivery  of  said  cement 
until  the  7th  day  of  December,  1912,  and  that  plain- 
tiff intended  to  release  the  defendant  company  from 
liability  for  misdelivery,  and  take  the  said  Mack,  Duke 
&  Co.  for  payment,  then  it  will  be  your  duty  to  return 
a  verdict  for  the  defendant.*' 

(4)  "I  instruct  you,  gentlemen  of  the  jury,  that 
plaintiff  had  a  right  to  have  the  cement  consigned  to 
itself  at  Union,  Oregon,  and  that  the  defendant  had  no 
right  to  deliver  the  cement  to  Mack,  Duke  &  Co.  unless 
the  plaintiff  authorized  the  railroad  company  to  de- 
liver the  cement  to  Mack,  Duke  &  Co." 

The  answer  alleges  inter  alia,  that  on  August  21, 
1912,  the  plaintiff  sold  and  shipped  the  cement  in  ques- 
tion to  the  firm  of  Mack,  Duke  &  Co.,  and  that  the  de- 
fendant on  the  28th  day  of  August,  1912,  delivered  said 
cement  to  said  firm  at  Union,  and  that  said  firm  re- 
ceipted for  said  cement  by  the  authority  of  the  plain- 
tiff in  the  name  of  W.  H.  Stanchfield  (its  manager), 
and  that  the  plaintiff  charged  on  its  books  said  cement 
to  said  firm  at  the  price  of  $349.80,  and  sent  a  bill  and 
statement  of  such  sale  to  said  firm,  and  that  the  de- 
fendant was  immediately  advised  of  said  delivery  to 
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said  firm  and  made  no  objections  thereto  until  Decem- 
ber 7,  1912,  and  that  the  plaintiff  fully  ratified  said 
delivery  to  said  firm,  etc. 

The  evidence  tends  to  show  that  said  cement  was 
delivered  to  said  firm  on  August  28,  1912.  Mr. 
Stanchfield,  manager  of  the  plaintiff,  admits  that  he 
made  out  a  statement  of  account  against  said  firm  for 
said  cement,  charging  them  therewith  as  of  date  of 
August  21,  1912,  the  date  of  said  shipment,  and  this 
statement  was  given  or  sent  to  said  firm,  and  it  bears 
date  of  September  1, 1912,  four  days  after  said  cement 
was  delivered  by  the  defendant  to  said  firm.  He  ad- 
mits, also,  that  he  from  time  to  time  sent  to  said  firm 
other  statements  of  said  account,  urging  them  to 
pay  for  said  cement,  and  that  he  never  complained 
to  the  defendant  of  said  delivery  of  said  cement  to 
said  firm  until  December  7th,  more  than  three  months 
after  such  delivery.  On  pages  16  and  17  of  the 
evidence,  Mr.  Stanchfield  testifies  that  he  consigned 
said  cement  to  himself  with  the  intention  of  going 
to  Union  and  delivering  the  cement  to  himself,  and 
either  to  collect  for  it  or  make  arrangements  for 
the  collection.  He  admits  that  he  had  some  talk  with 
Mack,  Duke  &  Co.  about  the  cement  before  it  was 
shipped,  and  about  the  use  of  it,  if  they  complied  with 
certain  conditions.  This  witness  says  that  it  must 
have  been  two  weeks  before  he  learned  that  said  firm 
had  obtained  possession  of  the  cement,  and  he  says 
that  when  he  learned  that  they  had  obtained  the  cement 
he  commenced  to  '^ punch''  them  up  for  payment  for 
the  cement,  and  gave  them  '*hail  Columbia"  over  the 
telephone,  and  that  he  wanted  to  know  how  they  ob- 
tained the  cement  without  having  the  bill  of  lading. 
He  demanded  payment  for  the  cement  as  soon  as  he 
learned  that  they  had  it.  He  did  not  at  that  time  de- 
mand of  the  defendant  to  know  why  it  had  delivered 
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the  cement  to  said  firm.  There  must  have  been  some 
reason  for  the  plaintiff's  failure  to  call  the  defendant 
to  account  for  delivering  the  cement  to  said  firm,  they 
not  being  the  consignees  and  not  having  the  bill  of 
lading.  There  were  facts  in  evidence  from  which  the 
jury  could  properly  find  that  the  plaintiff  had  sold  the 
cement  to  Mack,  Duke  &  Co.,  and  that  the  plaintiff 
ratified  and  approved  the  delivery  of  the  cement  to 
them.  It  was  for  the  jury  to  determine  from  the  evi- 
dence what  the  facts  were;  they,  and  not  the  court, 
weigh  the  evidence. 

7.  The  consignee  of  goods  is  prima  facie  entitled  to 
have  the  goods  delivered  to  him,  and  there  is  a  disput- 
able presumption  that  the  consigned  goods  belong 
to  the  consignee:  4  Am.  &  Eng.  Ency.  of  Law  (2  ed.), 
536. 

8.  However,  a  carrier  of  goods  is  always  justified  in 
delivering  them  to  their  true  owner.  But,  when  he 
delivers  them  to  a  person  other  than  the  consignee  or 
the  lawful  holder  of  the  bill  of  lading,  the  ontLS  is  on 
him  to  show  that  the  person  to  whom  he  delivers  them 
is  the  true  owner:  5  Am.  &  Eng.  Ency  of  Law  (2  ed.), 
196;6Cyc.471. 

9.  Li  this  case  the  plaintiff  consigned  the  goods  to 
itself,  and  a  bill  of  lading  was  issued  to  the  plaintiff 
and  retained  by  it.  Hence  the  onus  was  on  the  de- 
fendant to  show  that  the  cement  belonged  to  Mack, 
Duke  &  Co.,  or  that  it  was  delivered  to  said  firm  by 
authority  of  the  plaintiff,  or  that,  after  the  plaintiff 
had  knowledge  that  the  cement  had  been  delivered  by 
the  defendant  to  said  firm,  it  ratified  such  delivery. 

10.  Ratification  may  be  proved  by  express  words,  or 
it  may  be  implied  from  words,  acts,  or  silence.  Discuss- 
ing the  subject  of  implied  ratification,  Clark  &  Skyles 
in  their  work  on  Agency,  volume  1,  section  134,  says: 
"As  has  been  seen,  except  where  an  agent's  authority 
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is  required  to  be  given  in  a  special  form,  as  by  instru- 
ment under  seal,  or  by  simple  writing,,  it  may  be  given 
by  parol.  And  as  the  ratification  of  an  unauthorized 
act  is,  in  effect,  giving  authority  after  the  act  is  per- 
formed, and  may  be  made  in  the  same  manner  in  which 
the  original  authority  could  have  been  given,  so  a  rat- 
ification, except  when  required  to  be  in  a  special  form, 
may  be  by  parol,  and  may  be  implied  from  the  acts, 
words,  or  silence  of  the  principal.  If  the  principal  by 
his  conduct,  by  his  words,  or  by  his  silence,  has  led 
others  to  believe  that  he  has  sanctioned  an  unauthor- 
ized act  performed  in  his  behalf,  by  his  agent,  or 
by  an  assumed  agent,  he  will  be  held  to  have  ratified 
such  act,  whether  it  was  his  intention  to  do  so  or  not" : 
See,  also,  Mechem,  Agency,  §  146. 

The  first,  second  and  third  charges  set  out,  supra, 
state  the  law  correctly.  The  first  charge  instructs 
the  jury  that  it  is  the  duty  of  a  carrier  to  deliver  the 
goods  only  to  the  consignee  named  in  the  bill  of  lad- 
ing, or  to  someone  authorized  by  the  consignee  to  re- 
ceive them.  It  then  states  that  it  is  the  duty  of  a 
carrier  not  to  deliver  freight  without  the  production 
of  the  bill  of  lading.  This  is  true  as  a  general  rule. 
This  charge,  after  stating  the  above  general  prin- 
ciples, instructs  the  jury  that,  if  they  find  from  the 
evidence  that  the  defendant  delivered  the  cement  to 
Mack,  Duke  &  Co.  without  the  production  of  the  bill 
of  lading,  and  without  plaintiff's  consent  or  direction, 
and  that  the  defendant  did  not,  subsequent  to  the  de- 
livery of  the  cement  to  Mack,  Duke  &  Co.,  ratify  said 
delivery  to  said  firm,  and  they  further  find  that  the 
plaintiff  was  the  owner  of  the  cement  at  the  time  it 
was  so  delivered  to  said  firm,  then  they  should  find 
for  the  plaintiff  for  the  reasonable  value  thereof. 
This  states  the  law  correctly  as  applied  to  the  facts 
of  this  case.    The  plaintiff  was  entitled  to  a  verdict 
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if  it  had  not  sold  the  cement  to  Mack,  Duke  &  Co., 
before  the  cement  was  delivered  to  said  firm,  unless  it 
had  consented  to  said  delivery,  or  had  directed  it  to  be 
made  to  said  firm,  or  had  ratified  such  delivery  after  it 
had  knowledge  thereof. 

11.  If  the  plaintiff  consented  to  or  authorized  said 
delivery,  or  ratified  it  after  having  knowledge  that  it 
had  been  made,  it  could  not  maintain  an  action  ag'ainst 
the  defendant  for  making  such  delivery.  Its  previous 
consent  to  such  delivery  or  its  subsequent  ratification 
thereof  would  constitute  a  complete  bar  to  such  an  ac- 
tion. What  we  have  said  applies  also  to  the  second 
and  third  charges  set  out  supra. 

12.  The  fourth  charge  set  out  supra  instructs  the 
jury  that  the  plaintiff  had  a  right  to  have  the  cement 
consigned  to  itself  at  Union,  and  that  the  defendant 
had  no  right  to  deliver  the  cement  to  Mack,  Duke  & 
Co.,  unless  such  delivery  was  authorized  by  the  plain- 
tiff. This  charge  omitted  to  state  that,  if  the  plain- 
tiff ratified  such  delivery  after  knowing  that  it  had 
been  made,  such  ratification  would  relate  back  to  such 
delivery  and  validate  it. 

13.  But  the  instructions  are  to  be  construed  as  a 
whole,  and  not  disconnectedly,  and  an  instruction, 
faulty  by  reason  of  the  omission  of  some  essential  mat- 
tery, may  be  cured  by  other  instructions  given  which 
set  forth  the  omitted  matters:  See  1  Brickwood's 
Sackett,  Instructions,  §  173. 

This  charge  does  not  directly  contradict  the  other 
instructions.  It  merely  omits  to  mention  ratification, 
but  ratification  is  explicitly  stated  in  three  other 
charges  that  were  given.  The  jury  were  not  misled 
by  this  fourth  charge,  as  is  conclusively  shown  by 
their  verdict  for  the  defendant.  The  jury  must  have 
believed  that  the  plaintiff  either  authorized  the  de- 
livery to  Mack,  Duke  &  Co.,  or  ratified  it  after  it  was 
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made;  otherwise  they  would  not  have  found  for  the 
defendant  under  the  instructions. 

The  charge  of  the  court  covered  all  the  questions  at 
issue  and  it  was  fair  to  each  party  and  we  find  no  error 
in  it. 

We  find,  also,  that  the  court  did  not  err  in  refusing 
to  give  the  charges  requested  by  the  plaintiff,  or  in 
overruling  the  plaintiff's  motion  for  a  new  trial,  or 
for  judgment  notwithstanding  the  verdict. 

The  judgment  of  the  court  below  is  affirmed. 

AF7IB1£ED« 


Argued  September  30,  decided  October  7,  rehearing  denied  Kovember 

20,  1913. 

STEOBEBG  v.  MERBILL. 

(136  Pac.  335.) 

Appeal  and  Error— A  wiignmunt  of  Error — Certainty. 

1.  ABsignmentB  of  error  that  the  judgment  is  contrary  to  the  evi- 
dence, that  the  judgment  is  contrary  to  the  law,  and  that  the  court 
erred  in  regarding  certain  evidence  offered  by  defendant  and  objected 
to  by  plaintiff,  are  too  indefinite  and  general  to  notify  the  respondent 
or  the  court  of  the  errors  relied  upon,  and  will  be  disregarded. 

Appeal  and  Error— Besenration  of  Exceptions — ^Necessity. 

2.  An  assignment  of  error  that  the  findings  of  the  trial  court  are 
not  supported  by  the  evidence  will  not  be  considered,  where  no  objec- 
tion or  exception  to  the  findings  was  taken  in  the  trial  court,  and  no 
application  for  other  or  further  findings  was  made. 

Appeal  and  Error— Bevlew-FindingB  of  Court— ^ondusiyeness. 

3.  The  findings  of  the  trial  court,  when  a  jury  is  waived,  must  be 
regarded  as  the  verdict  of  a  jury,  and  are  conclusive  upon  appeal 
unless  wholly  unsupported  by  the  evidence. 

From  Multnomah :  Calvin  U.  Gantenbein,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Eakin. 

This  is  an  action  by  John  A.   Stroberg  against 
Katherine  Merrill  to  recover  on  five  promissory  notes 
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of  $1,000  each.  The  defendant  pleads  payment.  A 
trial  by  jnry  was  waived.  Findings  were  made  in  de- 
fendant's favor,  and  from  a  judgment  thereon  plain- 
tiff appeals.  Affuimed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs,  Kimball  d  Ringo,  with  an  oral  argmnent  by 
Mr.  Ernest  R.  Ringo. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Martin  L.  Pipes  and  Messrs,  Evans  <t  Jacobson, 
with  an  oral  argument  by  Mr.  Pipes. 

Mb.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1.  There  are  four  assignments  of  error:  (1)  That 
the  judgment  is  contrary  to  the  evidence;  (2)  that  the 
judgment  is  contrary  to  law;  (3)  that  the  findings  of 
fact  and  conclusions  of  law  are  not  supported  by  the 
evidence;  (4)  that  the  court  erred  in  regarding  cer- 
tain evidence  offered  by  defendant  and  objected  to  by 
the  plaintiff.  Defendant  contends  that  the  record 
presents  no  question  of  error,  in  that  the  assignments 
of  error  are  not  specific  enough  to  raise  any  question 
in  this  court.  It  has  been  uniformly  held  by  this  court 
that  the  assignments  must  state  the  ground  of  error 
with  reasonable  certainty:  Salmon  v.  Olds  &  King,  9 
Or.  488;  N,  P.  Terminal  Co.  v.  Lowenberg,  11  Or.  286 
(3  Pac.  683) ;  Herbert  v.  Dufur,  23  Or.  462  (32  Pac 
302) ;  Morrison  v.  McAtee,  23  Or.  530  (32  Pac.  400). 
And  under  this  rule  assignments  1,  2  and  4  are  too 
indefinite  and  general  to  notify  the  defendant  or  the 
court  of  the  errors  upon  which  the  plaintiflf  intends  to 
rely  here. 

2,3.  The  third  assignment  involves  no  objection 
made  nor  exception  taken  in  the  trial  court.  Mr. 
Justice  MooBB  in  Taffe  v.  Smyth,  62  Or.  227  (125  Pac 
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308),  says  that  findings  of  fact  will  not  be  disturbed 
on  appeal  nnless  it  satisfactorily  appears  that  appli- 
cation was  made  to  the  trial  court  for  further  or  dif- 
ferent findings,  and  the  request  therefor  denied.  The 
facts  showing  the  error,  exception  to  the  finding,  or  a 
request  for  a  special  finding  and  a  refusal  thereof  are 
necessary  to  raise  the  question  on  appeal :  Hicklin  v. 
McClear,  18  Or.  126  (22  Pac.  1057) ;  Umatilla  Irr.  Co. 
V.  Barnhart,  22  Or.  389  (30  Pac.  37) ;  McClung  v.  Mc- 
Pherson,  47  Or.  73  (81  Pac.  567,  82  Pac.  13).  From 
these  authorities  it  is  established  that  the  findings  of 
fact  must  be  regarded  as  the  verdict  of  a  jury,  and 
are  conclusive  upon  the  appeal,  unless  they  are  wholly 
unsupported  by  the  evidence ;  and,  if  that  fact  is  made 
to  appear  by  the  bill  of  exceptions,  the  court  may  dis- 
regard them:  Good  v.  Smith,  44  Or.  578  (76  Pac.  354). 
But  to  bring  such  questions  here,  there  must  have 
been  an  exception  taken  thereto  in  the  Circuit  Court, 
and  assignments  must  be  specific  as  to  the  alleged 
error.  The  waiver  of  a  jury  amounts  to  a  request  for 
a  special  verdict,  which  necessitates  a  finding  upon  all 
the  material  issues  involved.  The  case  is  not  to  be 
tried  anew  in  this  court,  but  only  upon  specific  errors 
committed  by  the  trial  court  upon  matters  brought  to 
its  attention  by  objection  and  exception:  Moody  v. 
Richards,  29  Or.  282  (45  Pac.  777).  And  an  exception 
to  the  general  result  of  such  findings  would  call  for  a 
trial  anew. 

The  judgment  is  affirmed.  Affibmbd. 

Mr.  Chief  Justice  McBridb,  Mb.  Justice  Bean  and 
Mb.  Justice  McNaby  concur. 
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Argaed  September  25,  decided  October  14,  rehearing  denied  November 

20,  1913. 

SCHAEDLEB  v.  COLUMBIA  CONTBACT  CO. 

(135  Pac.  536.) 

Mtater  and  Benrant— InJnrieB  to  86r7aiitr->0(mtribiitory  NeglU^wic^— 
Statatory  PxoTlslona. 

1.  Employers'  liability  act  (Laws  of  1911,  p.  16),  Section  6,  pro- 
riding  that  the  contributory  negligence  of  the  person  injured  shall 
not  be  a  defense,  although  it  may  be  considered  by  the  jury  in  award- 
ing damages,  does  not  apply  to  all  personal  injury  actions^  but  onlj 
to  those  specified  in  Section  1  of  that  act. 

8tatate»—Ooii8tniction— Legislative  Intent. 

2.  The  legislative  intent  is  to  be  ascertained  from  the  language 
employed,  which,  when  ambiguous,  is  to  be  viewed  in  the  light  of  the 
circumstances  that  induced  the  enactment  and  the  purpose  sought  to 
be  accomplished,  giving  all  parts  such  interpretation,  if  possible,  as 
will  carry  them  into  effect. 

Appeal  and  Error— Harmleu  Error— Instmetions. 

3.  Error  by  the  trial  court  in  instructing  that  contributory  negli- 
gence was  not  a  bar  to  an  action  by  a  servant  against  her  master, 
not  brought  under  the  employers'  liability  act  (Liaws  1911,  p.  16),  does 
not  require  a  reversal  of  a  judgment  in  her  favor,  where  the  record 
shows  the  master  to  have  been  grossly  negligent,  in  view  of  Article 
Vn,  Section  3,  of  the  Constitution,  providing  that,  if  the  judgment 
appealed  from  was  such  as  should  have  been  rendered,  it  shall  be 
affirmed,  notwithstanding  any  error  committed  during  the  triaL 

From  Multnomah :  Bobert  G.  Mobrow,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Moobe. 

This  is  an  action  by  Olive  Mae  Schaedler  against 
the  Columbia  Contract  Company,  a  corporation,  to 
recover  damages  for  a  personal  injury.  The  facts  are 
that  the  defendant,  a  corporation,  is  a  dealer  in  sand, 
gravel  and  crushed  rock,  which  material  it  transports 
on  the  Columbia  and  Willamette  Bivers  to  Portland 
by  barges  that  are  towed  by  steamboats.  The  defend- 
ant owns  at  that  city  on  the  east  side  of  the  Willamette 
Biver  a  wharf,  the  deck  of  which  rests  upon  piling 
driven  into  the  ground.    At  the  south  end  of  the  wharf 
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is  an  incline  extending  westerly  from  the  grade  of  a 
street  to  a  line  a  little  above  ordinary  low  water.  Be- 
neath the  flooring  of  the  wharf  is  a  walk  made  of  three 
planks,  each  12  inches  wide,  resting  upon  joists  that 
are  spiked  to  the  piling.  The  south  end  of  the  path 
is  connected  with  the  incline,  and  extends  northerly 
parallel  with  and  near  the  west  side  of  the  wharf. 
The  plaintiff  on  September  12,  1911,  was  in  the  de- 
fendant's employ  as  a  cook  on  one  of  its  steamboats, 
which  tug,  reaching  Portland  about  10  o'clock  P.  M.  of 
that  day,  was  made  fast  to  the  side  of  a  barge,  which 
vessel  was  fastened  to  the  side  of  another  barge,  and 
the  latter  was  tied  up  to  the  left  side  of  the  wharf. 
Soon  after  the  steamboat  landed,  the  plaintiff,  in  order 
to  secure  some  clean  clothing,  left  the  tug,  crossed  the 
decks  of  the  barges,  ascended  a  ladder  at  the  west  side 
of  the  wharf  to  the  plank  walk,  along  which  she  passed 
to  the  incline,  and  thence  to  the  street,  where  she  took 
a  car  to  the  house  of  a  family  with  whom  she  made 
her  home.  Having  obtained  the  required  wearing 
apparel,  and  desiring  to  board  the  steamboat  so  as  to 
prepare  an  early  breakfast  for  the  crew,  the  plaintiff 
returned  to  the  wharf  a  little  after  midnight,  and  at- 
tempted to  retrace  the  course  taken  when  leaving  the 
vessel;  but,  owing  to  an  insufficiency  of  light  beneath 
the  wharf,  she  passed  the  ladder,  and  going  farther 
north  stepped  into  an  opening  in  the  walk,  made  by 
removing  a  piece  of  one  of  the  planks,  and  falling  upon 
her  side  was  injured. 

The  complaint  details  the  facts,  a  brief  statement  of 
which  are  hereinbefore  set  forth,  and  alleges  that  the 
defendant  negligently  maintained  a  plank  walk,  more 
than  20  feet  above  the  ground,  without  keeping  up 
along  the  margin  of  the  way  a  handrail  or  other  pro- 
£ection  which  could  have  been  used  without  impairing 
the  efficiency  of  the  walk,  and  that  in  consequence  of 
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such  carelessness  the  plaintiff  was  hurt  to  her  damage, 
etc. 

The  answer  denied  the  negligence  alleged,  and  for 
separate  defenses  averred  in  substance  that  the  plain- 
tiff assumed  the  risk  causing  the  hurt,  which  hazard 
was  incident  to  her  employment,  and  that  the  injury 
of  which  she  complained  was  the  result  of  her  coii- 
tributory  negligence. 

The  reply  controverted  the  allegations  of  new  mat- 
ter in  the  answer,  and,  the  cause  having  been  tried, 
the  jury  found  specially  that  by  the  exercise  of  rea- 
sonable care  the  plaintiff  could  not  have  seen  the  hole 
into  which  she  fell.  The  general  verdict  was  in  her 
favor  in  the  sum  of  $5,146.50,  and,  judgment  having 
been  rendered  thereon,  the  defendant  appeals. 

Affibicbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  A.  L.  Clark  and  Messrs.  Wilbur,  Spencer  &  Dib- 
ble, with  an  oral  argument  by  Mr.  Clark. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Westbrook  &  Westbrook,  with  an  oral  argu- 
ment by  Mr.  J.  W.  Westbrook. 

Mr.  Justice  Moobe  delivered  the  opinion  of  the 
court. 

1.  The  court  told  the  jury  that,  though  the  facts  set 
forth  in  the  complaint  stated  a  case  within  the  pro- 
visions of  the  employers^  liability  act,  the  evidence, 
however,  failed  to  establish  such  averment  The 
jury  were  further  instructed  in  effect  that  the  plain- 
tiff's contributory  negligence,  if  they  should  find  her 
guilty  thereof,  was  not  a  bar  to  the  maintenance  of  the 
action,  but  was  a  circumstance  which  they  should  con- 
sider in  the  reduction  of  damages  to  which  she  might 
otherwise   be   entitled.    An   exception   having    been 
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taken  by  defendant's  counsel  to  the  latter  instruction, 
it  is  contended  that  an  error  was  committed  in  so 
charging  the  jury. 

The  substance  of  the  language  thus  complained  of 
is  to  be  found  in  Section  6  of  the  act  to  which  the  court 
referred :  Laws  1911,  p.  16.  The  parts  of  that  statute 
deemed  to  be  involved  herein  will  be  quoted,  to  wit : 

Section  1:  '^AU  owners,  contractors,  subcontractors, 
corporations  or  persons  whatsoever,  engaged  in  the 
construction,  repairing,  alteration,  removal  or  paint- 
ing of  any  building,  bridge,  viaduct  or  other  structure, 
or  in  the  erection  or  operation  of  any  machinery,  or 
in  the  manufacture,  transmission  and  use  of  electri- 
city, or  in  the  manufacture  or  use  of  any  dangerous 
appliance  or  substance,  shall  see  that  all  metal,  wood, 
rope,  glass,  rubber,  gutta  percha,  or  other  material 
whatever,  shall  be  carefully  selected  and  inspected 
and  tested  so  as  to  detect  any  defects,  and  all  scaffold- 
ing, staging,  false  work  or  other  temporary  structure 
shall  be  constructed  to  bear  four  times  the  maximum 
weight  to  be  sustained  by  said  structure,  and  such 
structure  shall  not  at  any  time  be  overloaded  or  over- 
crowded; and  all  scaffolding,  staging  or  other  struc- 
ture more  than  twenty  feet  from  the  ground  or  floor 
shall  be  secured  from  swaying  and  provided  with  a 
strong  and  efficient  safety  rail  or  other  contrivance, 
so  as  to  prevent  any  person  from  falling  therefrom, 
and  all  dangerous  machinery  shall  be  securely  covered 
and  protected  to  the  fullest  extent  that  the  proper 
operation  of  the  machinery  permits,  and  all  shafts, 
wells,  floor  openings  and  similar  places  of  danger 
shall  be  inclosed,  and  all  machinery  other  than  that 
operated  by  hand  power  shall,  whenever  necessary 
for  the  safety  of  persons  employed  in  or  about  the 
same  or  for  the  safety  of  the  general  public,  be  pro- 
vided with  a  system  of  cominunication  by  means  of 
signals,  so  that  at  all  times  there  may  be  prompt  and 
efficient  eonmiunication  between  the  employees  or  other 
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persons  and  the  operator  of  the  motive  power,  and 
in  the  transmission  and  use  of  electricity  of  a  danger- 
ous voltage  full  and  complete  insulation  shall  be  pro- 
vided at  all  points  where  the  public  or  the  employees 
of  the  owner,  contractor  or  subcontractor  transmit- 
ting or  using  said  electricity  are  liable  to  come  in 
contact  with  the  wire,  and  dead  wires  shall  not  be 
mingled  with  live  wires,  nor  strung  upon  the  same 
support,  and  the  arms  or  supports  bearing  live  wires 
shall  be  especially  designated  by  a  color  or  other 
designation  which  is  instantly  apparent  and  live  elec- 
trical wires  carrying  a  dangerous  voltage  shall  be 
strung  at  such  distance  from  the  poles  or  supports  as 
to  permit  repairmen  to  freely  engage  in  their  work 
without  danger  of  shock;  and  generally  all  owners, 
contractors  or  subcontractors  and  other  persons  hav- 
ing charge  of,  or  responsible  for,  any  work  involving 
a  risk  or  danger  to  the  employees  or  the  public,  shall 
use  every  device,  care  and  precaution  which  it  is 
practicable  to  use  for  the  protection  and  safety  of  life 
and  limb,  limited  only  by  the  necessity  for  preserving 
the  efficiency  of  the  structure,  machine  or  other  ap- 
paratus or  device,  and  without  regard  to  the  additional 
cost  of  suitable  material  or  safety  appliances  and 
devices. '* 

Section  6.  ^'The  contributory  negligence  of  the  per- 
son injured  shall  not  be  a  defense,  but  may  be  taken 
into  account  by  the  jury  in  fixing  amount  of  the  dam- 
age.*' 

The  question  to  be  considered  is  whether  or  not  the 
framers  of  that  act  and  the  people  who  adopted  it, 
under  an  exercise  of  the  initiative  power,  intended  to 
make  Section  6  thereof  applicable  to  all  actions  for  the 
recovery  of  damages  for  a  personal  injury,  or  only  to 
such  causes  as  are  specified  in  Section  1  of  the  act. 

2.  The  legislative  intention  is  to  be  ascertained  from 
the  language  employed,  which,  when  ambiguous,  is  to 
be  viewed  in  the  light  of  the  circumstances  that*  in- 
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duced  the  enactment  and  of  the  objects  and  purposes 
sought  thereby  to  be  accomplished,  taking  into  con- 
sideration the  general  scope  of  the  statute,  all  parts 
of  which  should,  if  possible,  receive  such  an  interpre- 
tation as  will  carry  them  into  effect:  State  ex  rel.  v, 
Simon,  20  Or.  365  (26  Pac.  170) ;  Northern  Counties 
Trust  V.  Sears,  30  Or.  388  (41  Pac.  931,  35  L.  R.  A, 
188) ;  Riggs  v.  Polk  County,  51  Or.  509  (95  Pac.  5). 

Applying  this  rule  to  the  employers'  liability  act. 
Section  6  thereof  cannot  be  construed  in  connection 
'  with  any  other  provision  of  the  law  relating  to  the 
principle  that  a  plaintiff  cannot  recover  damage  for  a 
personal  injury  which  he  may  have  sustained,  if  by 
the  exercise  of  due  care  on  his  part  he  might  have 
avoided  the  consequence  of  defendant's  negligence, 
for  that  doctrine  is  an  expansion  of  the  common  law, 
and  does  not"  depend  upon  any  general  legislative  pre- 
cept:  Caspar  v.  Lewin,  83  Kan.  799  (109  Pac.  657,  667), 
Though  the  term  ** contributory  negligence"  is  used 
in  Section  6976,  L.  0.  L.,  the  phrase  is  so  rarely  em- 
ployed in  the  statute  that  at  most  it  can  be  regarded 
as  an  exception  only  to  the  doctrine  of  the  common 
law.  No  other  section  of  Lord's  Oregon  Laws  is  in 
pari  materia  with  the  employers'  liability  act,  and, 
though  the  latter  statute  is  remedial,  and  should  be 
liberally  construed  in  order  to  effectuate  the  legis- 
lative intent  as  to  each  provision,  it  is  not  believed  that 
Section  6  should  be  so  extended  as  to  embrace  a  cause 
of  action  that  is  not  clearly  within  the  enactment. 

If  it  had  been  the  intention  of  the  framers  of  the 
act  to  make  that  section  universally  applicable  in  per- 
sonal injury  cases,  the  clause  would  have  been  so 
worded  as  unmistakably  to  have  expressed  that  mean- 
ing. No  doubt  respecting  tbe  .intention  could  have 
arisen  if  the  language  had  been  as  follows:  **In  all 
actions  to  recover  damages  for  a  personal  injury, 

61  Or.— 27 
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whether  the  cause  arose  under  the  provisions  of  this 
act  or  not,  the  contributory  negligence  of  the  person 
hurt  shall  not  be  a  defense,  but  may  be  taken  into 
account  by  the  jury  in  fixing  the  amount  of  the  dam- 
age,'* or  any  other  form  of  expression  of  similar  im- 
port. 

A  careful  examination  of  Section  1  of  the  act  will 
convince  any  disinterested  person,  who  is  learned  in 
the  law,  that  there  are  many  causes  that  might  pro- 
duce a  personal  injury  to  an  employee  that  are  not 
specified  in  that  provision  of  the  statute.  In  order 
to  recover  damages  not  thus  enumerated,  resort  must 
be  had  to  the  principles  of  the  common  law.  It  will 
be  kept  in  mind  that  the  complaint  herein  alleged  that 
the  defendant  was  negligent  in  failing  to  sustain 
along  the  plank  walk  a  handrail,  which  protection 
could  have  been  maintained  without  impairing  the 
efficiency  of  the  way,  thus  bringing  the  action  within 
one  of  the  provisions  specified  in  the  employers'  lia- 
bility act.  At  the  trial  the  testimony  disclosed  that 
the  proximate  cause  of  the  injury  was  not  the  absence 
of  a  rail  but  an  opening  in  the  plank  walk,  thereby 
defeating  the  remedy  under  that  act  The  complaint 
particularly  set  forth  the  facts  with  respect  to  the 
cause  of  the  injury,  the  extent  thereof,  and  the  defend- 
ant's alleged  negligence,  and,  though  the  provisions 
of  the  act  in  question  were  by  the  evidence  rendered 
inapplicable,  the  principles  of  the  common  law  are 
controlling,  and  the  action  is  necessarily  governed 
thereby.  Such  being  the  case,  an  error  was  committed 
in  giving  the  instruction  that  has  been  challenged. 

3.  Notwithstanding  such  error,  a  careful  examina- 
tion of  the  testimony  which  is  attached  to  the  bill  of 
exceptions,  when  read  in  connection  with  the  special 
verdict,  convinces  us  that  the  carelessness  manifested 
in  leaving  an  opening  in  the  plank  walk  was  gross. 
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Article  VII,  Section  3  of  the  Constitiition  of  Oregon, 
as  amended  November  8,  1910,  declares  that  *^No  fact 
tried  by  a  jury  shall  be  otherwise  re-examined  in  any 
court  of  this  state,  unless  the  court  can  aflSrmatively 
say  there  is  no  evidence  to  support  the  verdict'': 
Li.  0.  L.  xxiv.  When  an  erroneous  instruction  has  not 
in  all  probability  caused  to  be  returned  an  improper 
verdict,  the  judgment  based  thereon  ought  not  to  be 
disturbed  on  appeal,  if  from  an  examination  of  the 
entire  testimony  given  at  the  trial  when  attached  to 
the  bill  of  exceptions,  it  appears  that  the  final  deter- 
mination of  the  rights  of  the  parties  to  an  action  was 
such  as  it  ought  to  have  been :  State  v.  Rader,  62  Or. 
37  (124  Pac.  195). 

Believing  that  the  transcript  in  this  cause  shows 
that  a  proper  conclusion  was  reached,  the  clause  of  the 
organic  law  referred  to  justifies  an  afiirmance  of  the 
judgment,  which  is  ordered.  Affibmed. 

Mr.  Chief  Justice  McBRroE,  Mr.  Justice  Burnett 
and  Mr,  Justice  Eamsey  concur. 


Argued  November  11,  decided  November  20,  1913. 

SCHEURMANN  v.  MATHISON. 

(136  Pac.  330.) 

Master  and  Servant— Injuries  to  Servant— Negligenee— Unavoidable 
Accident — Evidence. 
1.  Plaintiff,  who  bad  been  employed  on  a  building  for  several  days, 
on  Saturday  afternoon  left  his  tools  in  a  corner  on  the  second  floor, 
there  being  then  no  partitions  in  that  part  of  the  building.  When  he 
returned  on  Monday  partitions  had  been  put  in,  leaving  a  hallway 
through  which  he  was  compelled  to  pass  to  get  his  tools.  The  rear 
of  the  hallway  was  not  lighted,  and  he  stepped  into  an  open  hole  in 
the  floor  and  fell  to  the  floor  below.  Held,  that  such  facts  were  in- 
sufficient to  justify  an  instruction  on  unavoidable  accident,  since  if 
the  hole  was  unguarded  or  insufficiently  guarded  defendant  was  negli- 
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gent,  and  if  it  was  sufficiently  guarded  and  plainti£F  went  over  the 
guard  and  fell  in  consequence,  or,  if  the  aperture  was  unguarded,  sjid 
the  danger  was  so  apparent  that  one  in  the  exercise  of  ordinary  care 
ought  to  have  avoided  it,  plaintiff  would  be  negligent,  and  could  not 
recover. 

[As  to  duty  of  employer  to  furnish  safe  place  to  work,  see  note 
in  97  Am.  St.  Rep.  884.  As  to  duty  to  provide  safe  place  for 
employee  to  pass  to  and  from  work,  see  note  in  Ann.  Cas.  1913E, 
1033.] 

Trial— Bequest  to  Charge— Instrnctions  Given. 

2.  An  instruction  that  the  proof  of  the  accident  alone  did  not 
entitle  plaintiff  to  recover  without  proof  of  negligence,  and  if  it  was 
an  accident  without  any  negligence,  then  plaintiff  could  not  recover, 
sufficiently  covered  a  request  to  charge  that  an  accident  might  hap- 
pen*, and  a  person  be  injured,  without  fault  or  negligence  of  anyone, 
and  if  plaintiff's  injuries  resulted  from  a  pure  accident,  he  could  not 
recover,  etc. 

Trial— Bequest  to  Charge— Duty  to  Give— Particular  Language. 

3.  It  is  not  error  to  refuse  to  give  an  instruction  in  the  language 
requested,  where  the  same  matter  is  given  in  other  language  in  the 
general  charge. 

Trial— In8tmction»—l88ue8. 

4.  In  an  action  for  injuries,  a  request  to  charge  that  plaintiff  eonid 
not  recover  for  doctor's  fees  or  hospital  bills  was  properly  refused, 
where  no  claim  was  made  in  the  complaint,  and  no  testimony  offered 
as  to  any  damages  by  reason  of  physician-  fees  or  hospital  expenses 

From  Multnomah:  Henby  E.  McGinn,  Judge. 

Department  1.  Statement  by  Mb,  Chief  Justice 
McBbide. 

This  is  an  action  by  Jacob  Schenrmann  against  S. 
Mathison  and  Gust  Anderson,  doing  business  as 
Mathison  &  Anderson,  a  copartnership,  for  damages 
for  personal  injuries.  The  complaint  alleged  and  the 
testimony  on  behalf  of  plaintiff  tended  to  show  that 
he  had  been  employed  for  several  days  at  masonry 
work  on  the  building;  that  on  Saturday  afternoon  he 
left  his  tools  in  a  corner  on  the  second  floor;  that 
there  were  then  no  partitions  in  this  part  of  the  build- 
ing, but  that  on  Monday,  when  he  returned  partitions 
had  been  put  in,  leaving  a  hallway  through  which  he 
was  compelled  to  pass  to  get  to  the  place  where  he  had 
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left  his  tools ;  that  there  was  no  light  in  the  rear  end 
of  the  hallway,  and  that,  when  proceeding  carefully 
along,  he  stepped  into  an  open  hole  or  hatchway  in 
the  floor  and  fell  a  distance  of  17  feet  to  the  floor  be- 
-  low,  sustaining  the  injuries  complained  of;  and  that 
the  hole  was  entirely  unguarded  in  any  way.  The 
defendant  denied  any  negligence  on  its  part,  alleging 
that  the  hole  was  sufficiently  guarded,  and  charging 
contributory  negligence  on  the  part  of  plaintiff,  and 
introduced  evidence  tending  to  show  that  plaintiff 
knew  of  the  existence  of  the  hole,  and  that  there  was 
sufficient  light  to  have  disclosed  its  existence.  On  the 
trial  defendants  requested  the  following  instructions : 
**An  accident  may  happen  and  a  person  be  injured 
without  the  fault  or  negligence  of  anyone,  and  if  you 
believe  from  the  evidence  herein  that  the  plaintiff  fell 
and  was  injured,  and  believe  from  a  preponderance 
of  the  evidence  that  under  all  of  the  circumstances 
the  fall  of  the  plaintiff  resulted  from  a  pure  or  un- 
avoidable accident,  then  the  plaintiff  cannot  recover, 
and  your  verdict  should  be  for  the  defendants.  •  • 
The  fact  that  the  plaintiff  in  this  case  fell  while  in  the 
building,  as  alleged  in  the  complaint,  raises  no  pre- 
sumption that  the  defendants  were  guilty  of  negli- 
gence as  charged,  nor  that  the  defendants  were  to 
blame  for  the  accident,  but  before  the  plaiTitiff  can 
recover  he  must  prove  the  allegations  of  his  complaint 
by  a  preponderance  of  the  evidence.  •  •  The  plain- 
tiff  in  this  case  has  not  asked  for  anything  by 
way  of  doctor's  fees  or  hospital  bills,  between  the 
time  of  the  said  accident  and  the  filing  of  said  com- 
plaint, and  I  instruct  you  that  if  you  should  consider 
the  question  of  damages  in  this  case,  you  should  not 
allow  any  damages  on  account  of  these  items.  •  • 
You  are  instructed  that  you  must  disregard  any  feel- 
ings of  sympathy  that  you  may  have  in  this  case  for 
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the  injured  person,  and  base  your  verdict  entirely 
upon  the  evidence  introduced  herein  and  the  instruc- 
tions of  the  court. '*  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Wilbur  &  Spencer,  with  an  oral  argxunent  by 
Mr.  M.  E.  Crumpacker. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  A.  E.  Clark,  Mr.  M.  H.  Clark  and  Mr.  R.  F.  Peters, 
with  an  oral  argument  by  Mr.  Peters. 

Opinion  by  Mb.  Chief  Justice  McBride. 

1.  There  was  nothing  in  the  testimony  to  justify 
the  court  in  instructing  in  respect  to  an  unavoidable 
accident.  If  the  hole  was  unguarded,  or  insufficiently 
guarded,  as  claimed  by  plaintiff,  it  follows  as  a  neces- 
sary consequence  that  defendant  was  negligent.  If  it 
was  sufficiently  guarded,  and  plaintiff  went  over  the 
guard  and  fell  in  consequence,  it  follows  logically  that 
he  was  not  exercising  reasonable  care  and  was  negli- 
gent ;  or,  if  the  aperture  was  unguarded,  and  the  dan- 
ger was  so  apparent  that  a  person  in  the  exercise  of 
ordinary  care  ought  to  have  seen  and  avoided  it,  he 
was  guilty  of  such  contributory  negligence  as  should 
have  precluded  a  recovery.  There  is  absolutely  no 
room  for  saying  that  the  testimony  presents  a  case  of 
unavoidable  accident.  It  is  a  case  where  one  party  or 
the  other,  or  both,  were  negligent. 

2.  The  court,  however,  gave  the  following  instruc- 
tion, which  we  think  covered  the  matter  requested  and 
refused:  '*The  accident  alone  does  not  entitle  him  to 
recover  in  this  case  without  proof  of  negligence,  and 
if  it  was  an  accident  without  any  negligence,  then  of 
course  there  can  be  no  recovery  by  the  plaintiff.'* 

3.  The  second  requested  instruction,  we  think,  was 
sufficiently  covered  by  that  portion  of  the  general 
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charge  which  reads  as  follows:  **He  can  recover  only 
npon  the  causes  which  are  set  forth  in  his  complaint — 
failure  to  inclose  that  opening  there,  and  because  of 
improper  light.  The  defendants  do  not  insure  the 
men  who  come  into  their  employ,  but  they  do  under- 
take to  exercise  the  care  which  is  required  by  the  stat- 
ute of  1910,  to  which  I  have  directed  your  attention. 
In  this  case  the  burden  of  proof  is  upon  the  plaintiff 
to  prove  to  your  satisfaction,  by  an  outweighing  or 
by  preponderance  of  the  evidence,  as  we  say,  that  the 
defendants  were  negligent,  and  that  their  negligence 
was  the  proximate  cause  of  the  injury  which  came  to 
him,  and  that  he  has  been  damaged  thereby.  The  de- 
fendants have  pleaded  contributory  negligence,  and  as 
to  that  the  burden  of  proof  is  upon  them,  but  in  all 
other  respects  it  is  upon  the  plaintiff.  Excepting  as 
to  contributory  negligence  the  plaintiff  is  the  burden 
bearer  in  this  case,  and  must  convince  you  of  his  cause 
by  a  preponderance  of  evidence.  •  •  If  he  has  not 
sustained  the  burden  of  proof,  and  the  other  side  has 
made  it  appear  that  the  weight  of  testimony  is  with 
them,  then  the  defendants  are  entitled  to  your  verdict. 
If  you  find  that  the  scales  hang  so  evenly  that  you 
cannot  say  that  the  preponderance  is  one  way  or  the 
other  upon  any  issue  which  the  plaintiff  is  bound  to 
sustain  by  a  preponderance  of  the  testimony,  then 
there  has  not  been  a  preponderance  upon  his  side.  It 
must  weigh  more,  and  if  it  does  not  weigh  more  in  the 
way  I  have  indicated,  the  defendants  are  entitled  to 
your  verdict.''  It  is  not  error  for  the  court  to  refuse 
to  give  an  instruction  in  the  language  requested  if 
the  same  matter  is  given  in  other  language  in  the  gen- 
eral charge:  State  v.  McDaniel,  39  Or.  184  (65  Pac. 
520) ;  State  v.  Megorden,  49  Or.  259  (88  Pac.  306,  14 
A.nn.  Gas.  130) ;  Galvin  v.  Brown  <&  McCabe,  53  Or. 
489  (101  Pac.  671). 
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4.  The  third  request  was  properly  refused  for  the 
reason  that  no  claim  was  made  in  the  complaint  and 
no  testimony  offered  as  to  any  damages  by  reason  of 
physician  fees  or  hospital  expenses:  Davis  v.  Shep- 
herd, 31  Colo.  141  (72  Pac.  57). 

The  fourth  request  was  for  a  cautionary  instruction 
to  the  jury,  admonishing  them  not  to  allow  sympathy 
for  the  plaintiff  to  influence  their  verdict,  the  giving 
of  which  is  usually  held  to  be  a  matter  of  discretion 
with  the  trial  court:  State  v.  Megorden,  49  Or.  259 
(88  Pac.  306, 14  Ann.  Cas.  130) ;  Birmingham  Fire  Ins. 
Co.  V.  PiUver,  126  111.  329  (18  N.  E.  804,  9  Am.  St 
Rep.  598) ;  Central  Branch  U.  P.  R.  Co.  v.  Andrews, 
41  Kan.  370  (21  Pac.  276).  At  circuit  in  this  state 
the  practice  has  not  been  uniform.  Some  judges 
always  give  cautionary  instructions  similar  to  those 
requested  in  the  case  at  bar,  while  others  refuse  to 
give  them.  The  writer  when  upon  the  circuit  bench 
was  in  the  habit  of  giving  such  an  instruction  as  a 
matter  of  course  in  cases  of  this  character  and  in  trials 
for  homicide,  but  is  not  certain  that  it  ever  had  a 
particle  of  effect,  as  no  juryman  is  ever  aware  that 
his  opinion  is  being  affected  by  the  subtle  influence  of 
sympathy. 

The  trial  in  this  case  seems  to  have  been  very  fair, 
the  issues  well  presented  in  the  instructions,  and  the 
verdict  moderate. 

The  judgment  is  therefore  affirmed. 

Affibmed. 

Mr.  Justice  Moore,  Mr.  Justice  Burnett  and  Mr. 
Justice  Bamsey  concur. 
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Argued  November  12,  decided  November  20,  1913. 

HABERLY  v.  TEEADGOLD. 

(136  Pac.  334.) 

AdvftiM  Possession— >Wliat  Ck>DstLtute8— Contract  of  Porcliaso. 

1.  Possession  under  a  pretended  contract  of  purchase  is  not  adverse. 

I>6dlcation— Property  Dedicated— Sale. 

2.  Property  dedicated  to  the  public  for  a  street  may  be  vacated 
but  cannot  be  sold  by  the  board  of  trustees  and  recorder  of  the  town 
to  which  it  has  been  dedicated. 

Descent  and  Distribation— Transfers  by  Heirs— Antbority— Extent. 

3.  Where  title  to  land  in  controversy  was  in  certain  heirs,  some 
of  whom  were  minors,  authority  given  by  the  oldest  heir  alone,  who 
was  of  age,  to  an  agent  to  sell  the  property  could  affect  only  his  own 
interest  and  did  not  bind  the  other«  heirs. 

Executors  and  Administrators  —  Seal  Property  —  Possession  —  Bight 
Against  Tenant  by  Curtesy. 

4.  An  administrator  of  the  estate  of  a  wife  was  not  entitled  to 
possession  of  real  property  in  which  the  surviving  husband  had  a 
curtesy  interest  until  his  right  of  possession  had  been  determined  in 
a  proceeding  to  which  he  was  a  party. 

From  Coos :  John  S.  Coke,  Judge. 

This  is  a  suit  by  Adolph  Haberly  against  G.  T. 
Treadgold,  administrator  of  the  estate  of  Emma  N. 
Jones,  deceased,  Angus  R.  McLean,  Margaret  McLean 
and  Grace  McLean,  nieces,  nephews  and  heirs  at  law 
of  said  Emma  N.  Jones,  deceased,  also  children  and 
heirs  at  law  of  Eneas  McLean,  deceased,  respondents, 
and  G.  W.  Jones,  husband  of  said  Emma  N.  Jones, 
deceased,  Margaret  Hanley  and  Annie  Woodward 
sisters  and  heirs  at  law  of  said  Emma  N.  Jones,  de- 
ceased, and  all  in  relation,  heirs  and  lineal  descend- 
ants in  any  way  interested,  known  or  unknown  of  said 
Emma  N.  Jones,  deceased,  defendants,  to  quiet  title. 
From  a  decree  in  favor  of  the  defendants,  the  plain- 
tiff appeals.  Eevebsed:  Suit  Dismissed. 
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For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  P.  Topping. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  G.  T.  Treadgold. 

Department  2.    Mr.  Justice  Eakin  delivered   the 
opinion  of  the  court. 

1.  The  complaint  indicates  that  the  plaintiff  is  rely- 
ing on  a  title  to  the  property  by  adverse  possession; 
but,  as  his  possession  is  under  a  pretended  contract 
of  purchase,  it  is  not  adverse.  He  has  also  given  evi- 
dence that,  in  platting  into  town  lots  the  ground  on 
which  the  lots  are  situated,  the  instrument  of  dedica- 
tion attached  to  the  plat  declares:  '*And  we  do  dedi- 
cate the  said  land  so  platted  to  the  public'* — evidently 
a  gross  error;  but  plaintiff  has  had  the  president  of 
the  board  of  trustees  and  the  recorder  of  the  town 
execute  to  him  a  bargain  and  sale  deed  to  the  lots,  as 
authorized  by  ordinance,  although  this  is  beyond  their 
authority. 

2.  Property  dedicated  to  the  public  is  not  subject  to 
sale  and  transfer  at  the  whim  of  the  board.  A  street 
may  be  vacated  under  certain  circumstances  but  not 
sold  by  the  city ;  and  there  is  nothing  in  the  record  to 
show  that  the  deed  attempted  to  be  authorized  by  the 
city  was  within  its  power  or  authority  or  by  what 
authority  they  conveyed  it  to  plaintiff  and  not  to  the 
owner.  So  far  as  shown  here  the  deed  is  void.  Evi- 
dently it  was  an  attempt  by  a  short  method  to  cir- 
cumvent the  owner.  If  the  dedication  in  the  plat  was 
an  error,  as  stated  in  the  deed,  it  should  have  been 
vacated  either  by  a  court  proceeding  for  that  purpose 
or  by  the  board  under  authorized  proceedings,  and 
thus  the  property  would  revert  to  the  true  owner. 
Plaintiff  has  shown  no  title  to  the  lots  claimed,  but 
by  the  reply  attempted  to  state  facts  entitling  him  to 
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a  decree  of  specific  performance  of  a  contract  of  sale, 
made  with  Barrow,  claiming  to  be  the  agent  of  the 
McLean  heirs,  three  of  whom  are  minors. 

3.  Authority  was  given  to  the  agent  by  the  oldest 
heir  alone,  who  was  of  age,  but  such  authorization 
could  affect  only  his  own  interest  and  would  not  bind 
the  other  heirs.  It  further  appears  that  the  legal  title 
to  the  property  was  in  Emma  N.  Jones  at  the  time 
of  her  death  in  1894,  and  it  is  alleged  that  the  McLean 
heirs  referred  to  are  also  Mrs.  Jones'  heirs.  It  also 
appears  by  the  evidence  that  G.  W.  Jones  was  the 
husband  of  Mrs.  Jones  at  the  time  of  her  death ;  that 
he  is  still  alive  and  has  a  curtesy  estate  in  the  prop- 
erty ;  and  that  Mrs.  Jones  left  one  or  two  sisters  sur- 
viving her,  who  were  also  her  heirs.  There  is  in  the 
record  no  showing  as  to  who  are  the  heirs  of  Mrs. 
Jones,  nor  is  any  issue  tendered  in  regard  thereto; 
but  it  is  assumed  that  the  McLean  heirs  are  the  only 
heirs  without  even  showing  who  they  are.  Neither 
does  the  record  show  any  connection  of  G.  W.  Jones, 
Grace  McLean,  Alex  McLean,  or  Frank  McLean  with 
the  subject  of  the  litigation  or  liability  in  this  suit, 
or  that  the  plaintiff  is  entitled  to  any  relief  against 
them  even  upon  the  allegations  of  the  reply.  The 
same  is  true  as  to  Margaret  Hanley  and  Annie  Wood- 
ward, whose  interest  in  the  property  is  not  made  to 
appear.  Therefore,  without  deciding  whether  the  new 
matter  in  tfie  reply  is  a  departure,  plaintiff  is  entitled 
to  no  relief  under  it,  and  the  suit  should  be  dismissed. 

4.  The  decree  of  the  Circuit  Court  adjudging  that 
Treadgold,  as  administrator  of  the  estate  of  Emma  N. 
Jones,  is  entitled  to  possession  of  the  property  is  er- 
roneous as  against  the  tenant  by  the  curtesy.  The 
right  to  the  possession  against  him  cannot  be  adjudi- 
cated until  he  has  had  his  day  in  court  upon  an  issue 
tendered  by  the  administrator  against  him.    Quaere, 
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whether  the  estate  of  the  tenant  by  the  curtesy  is  sub- 
ject to  the  debts  of  the  wife  and  therefore  subject  to 
possession  by  the  representative  of  the  estate:  See 
note  to  12  Cyc.  1013 ;  note  to  24  Ann.  Cas.  575 ;  John- 
son V.  Savage,  50  Or.  294  (91  Pac.  1082) ;  Runyon  v. 
Winstock,  55  Or.  202  (104  Pac.  417,  105  Pac.  895). 
This  is  a  question  not  raised  in  the  lower  court  and 
therefore  not  before  us  for  decision. 
The  decree  is  reversed  and  the  suit  is  dismissed. 

Bevebsed:  Suit  Dismissbd. 

Mb.  Chief  Justice  McBride,  Mb.  Justice  Bban  and 
Mb.  Justice  McNaby  concur. 


Argued  NoTember  11,  decided  NoTember  20,  1913. 

SULLIVAN  V.  KING. 

(136  Pac.  335.) 

Joint  Adyentores — Settlement  Between  Partners— Findings — ^BvidsBcs. 

Evidence  held  to  require  a  finding  that  decedent  and  defendant  liad 
settled  their  joint  adventure  in  the  purchase  of  certain  real  property, 
and  that  in  such  settlement  it  was  agreed  that  defendant  should  retain 
the  property  in  controversy. 

From  Linn :  William  Galloway,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bubnett. 

This  is  a  suit  by  the  widow  of  Cornelius  Sullivan 
in  her  individual  capacity,  in  her  representative  capa- 
city as  administratrix  of  her  husband 's  estate,  and  as 
guardian  of  her  minor  son,  Cornelius  H,  Sullivan, 
whom  she  joined  as  plaintiff,  against  Griff  King,  to 
compel  a  conveyance  from  the  defendant  to  her  son 
and  herself  of  certain  real  property  which  she  says 
was  purchased  by  her  husband  during  his  lifetime, 
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taking  the  title  in  the  name  of  the  defendant.  She 
also  prays  that  the  defendant  be  required  to  account 
for  and  pay  to  her  the  rents  and  profits  of  the  lands 
accruing  since  her  husband's  death. 

Traversing  all  the  allegations  of  the  complaint  ex- 
cept as  otherwise  stated,  the  defendant  says  of  four 
tracts  mentioned  in  the  complaint  that  he  and  the  de- 
cedent were  partners  in  the  ownership  of  those  lands, 
and  that  on  April  15,  1906,  the  two  partners  had  an 
accounting  and  settlement  of  the  affairs  of  the  part- 
nership, the  result  of  which  was  that  it  was  agreed 
tfiat  defendant  should  retain  as  entirely  his  own  the 
title  of  all  the  property,  the  same  being  then  in  his 
name.  This  in  turn  was  traversed  by  the  reply. 
From  a  decree  in  some  measure  in  favor  of  plaintiff, 
the  defendant  appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Hewitt  <&  Sox  and  Mr.  L.  L.  Swan,  with  an 
oral  argument  by  Mr.  Henry  H.  Hewitt. 

For  respondents  there  was  a  brief  over  the  names 
of  Messrs.  Weatherford  &  Weatherford  and  Mr. 
Lauflin  M.  Curl,  with  an  oral  argument  by  Mr.  James 
K.  Weatherford. 

Mb.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

At  the  trial  the  plaintiff,  Maggie  S.  Sullivan,  testi- 
fied to  some  statements  made  to  her  by  her  husband 
while  he  lived,  in  the  absence  of  defendant.  It  was 
urged  in  the  argument  that  the  administratrix  was 
not  a  proper  party  to  this  suit,  and  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of 
suit  in  her  favor  against  the  defendant,  and  hence  that 
she  did  not  come  within  the  proviso  attached  to  See- 
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tion  732,  L.  0.  L.,  which  reads  thus:  *' Provided,  that 
when  a  party  to  an  action,  suit,  or  proceeding  by  or 
against  an  executor  or  administrator  appears  as  a 
witness  in  his  own  behalf,  or  offers  evidence  of  state- 
ments made  by  deceased  against  the  interest  of  the 
deceased,  statements  of  the  deceased  concerning  the 
same  subject  matter  in  his  own  favor  may  also  be 
proven.'^  We  do  not  deem  it  necessary  to  decide  this 
question,  in  view  of  the  testimony  given  at  the  trial 
and  reported  in  the  record. 

It  was  shown  that  the  decedent  was  in  the  habit  of 
investing  in  real  estate  and  taking  title  in  the  name 
of  other  persons,  the  reason  assigned  being  that  he 
was  superintendent  of  a  railroad,  and  he  thought  ob- 
jection might  be  made  by  the  officers  of  the  company 
if  he  speculated  in  realty  along  the  line  of  the  road. 
As  to  the  propriety  of  admitting  testimony  of  such 
transactions  between  the  decedent  and  parties  other 
than  the  defendant  we  make  no  intimation.  The  de- 
fendant admits  that  in  some  cases  he  took  title  for 
the  decedent,  investing  no  money  of  his  own.  He 
avows  this,  but  says  that  in  other  instances  they  in- 
vested equal  amounts  of  money,  and  were,  in  fact, 
partners  in  property  of  the  latter  class,  although  the 
title  stood  in  the  name  of  the  defendant.  The  plain- 
tiff, administratrix,  testified  at  the  trial,  and  when 
asked  what  her  husband  said  as  to  the  ownership  of 
the  property,  she  answered:  **He  said  that  he  had 
Griff  King  work  for  him ;  that  he  could  do  things  that 
he  could  not  get  anybody  else  to  do,  and  in  some  in- 
stances he  would  give  him  a  half  interest.'*  Again, 
she  says :  **  We  were  talking  of  moving  out  of  the  house 
we  were  living  in.  My  husband  wanted  to  move  to 
the  Ellsworth  street  house,  and  I  told  him  that  I  would 
not  move  there  as  long  as  Griff  King  had  an  interest 
in  it"    She  was  also  asked  this  question:  **You  may 


Nov.  1913.]  SuLUVAN  V.  Kino.  431 

state  what,  if  anything,  Mr,  Sullivan  said  to  you  in 
reference  to  Mr.  King  having  some  of  his  property  in 
his  name.''  She  answered:  *JMr.  Sullivan  said  that 
he  was  going  to  quit  the  railroad  business  very  soon 
before  his  death.  We  talked  of  it  on  Decoration  Day; 
that  he  would  take  all  of  his  property  out  of  Griff 
King's  name.'*  It  is  conceded,  then,  concerning  the 
only  tracts  involved  in  the  testimony,  that  at  one  time 
the  decedent  had  an  interest  in  the  property,  the  title 
of  the  whole  of  which  was  in  the  name  of  the  defend- 
ant. The  testimony  shows  by  a  great  preponderance 
that  each  owned  an  undivided  half  of  the  property. 
The  defendant  testified  to  the  same.  The  transac- 
tions at  the  time  of  taking  the  title  showed  that  each 
paid  one-half  of  the  money,  and  the  statement  of  the 
administratrix  about  what  her  husband  said  concern- 
ing the  defendant  sometimes  owning  a  half  interest 
confirms  this  theory. 

The  case  turns  upon  the  alleged  settlement  of  the 
partnership  affairs  concerning  these  tracts.  The  de- 
fendant testified  that  he  had  loaned  the  decedent  three 
items  of  cash,  as  follows :  December  15,  1901,  $300, 
April  10,  1902,  $800  and  October  21,  1905,  $200.  He 
is  corroborated  by  two  witnesses  as  to  the  $800  item. 
The  witness  Horton  was  visiting  at  the  store  of  the 
defendant  at  Kingston  when  the  decedent  came  in  and 
asked  for  the  loan  of  money.  The  defendant,  accord- 
ing to  this  witness,  produced  quite  a  sum  in  bank 
notes  and  currency  and  delivered  it  to  the  decedent. 
The  witness  said  to  them  that  he  would  not  part  with 
so  much  money  without  taking  security,  but  the  de- 
cedent said  it  was  all  right ;  that  he  and  the  defendant 
were  partners.  In  a  day  or  two  thereafter,  they  pur- 
chased one  of  the  tracts  involved,  and  in  the  presence 
of  disinterested  witnesses  the  decedent  paid  $800  in 
currency  as  his  part  of  the  purchase  price,  and  the 
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defendant  paid  his  share  separately.  The  item  of 
$200  is  verified  by  the  defendant's  check,  drawn  in 
favor  of  and  indorsed  by  the  decedent.  These  con- 
stituted the  charges  against  the  decedent,  and  in  the 
settlement  he  is  credited  with  his  half  of  the  tracts  in- 
volved, and  one  half  of  two  notes  held  by  the  concern, 
amounting  in  all  to  $1,300,  balancing  the  cash  items 
alluded  to.  That  such  a  settlement  was  had  is  cor- 
roborated by  the  testimony  of  a  clerk  in  a  drugstore 
where  the  settlement  took  place.  He  deposes  that  the 
defendant  and  the  decedent  came  into  his  store  and 
said  that  they  had  some  business  together,  and  went 
to  themselves  and  were  engaged  some  time  in  con- 
I  sultation.    There  is  no  testimony  to  contradict  tlie 

I  defendant  about  this  settlement.    In  fact  the  plain- 

tiff relates  a  conversation  had  with  her  husband  two 
I  days  before  his  death,  thus:  **Mr.  Sullivan  told  me 

I  that  he  was  about  to  rent  the  building  that  we  were 

I  living  in  on  the  corner  of  Second  and  Lyon  to  Pete 

Anderson — that  is,  if  the  town  went  wet  he  was  going 
to  take  it  for  a  saloon — and  he  wanted  to  know  if  I 
had  made  up  my  mind  which  house  I  would  move  to. 
I  said,  *No,  not  unless  you  had  that  settlement  that 
I  you  was  going  to  have  with  Griff  King  about  two  or 

I  three  weeks  ago  when  he  was  at  our  house,'  and  he 

I  says,  *we  fixed  it,'  and  I  wouldn't  agree  to  move  into 

I  *  either  of  those  houses  there  until  it  was  all  settled." 

j  This  supports  the  defendant  on  the  point  that  the 

business  was  settled  and  settled  as  he  says,  for  unless 
that  were  so,  some  conveyance  from  the  defendant  for 
the  property  involved  would  probably  have  been 
taken,  either  to  the  decedent  or  to  someone  for  him. 
Nothing  of  the  kind  appears  in  the  record,  however, 
respecting  the  four  tracts  involved.  The  clear  weight 
of  the  testimony  on  the  disputed  question  of  fact  is 
with  the  defendant    It  is  to  be  regretted  that  men 
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make  such  scant  memorials  of  their  transactions  when 
it  is  possible  to  do  business  in  a  way  that  would  leave 
no  room  for  dispute;  but,  in  the  absence  of  such  evi- 
dence, we  must  determine  the  matter  according  to  the 
weight  of  such  testimony  as  we  have.  The  result  is 
that  the  issue  must  be  decided  in  favor  of  the  defend- 
ant on  the  testimony  adduced.  The  decree  of  the 
Circuit  Court  is  reversed  and  one  entered  here  accord- 
ing to  the  prayer  of  the  defendant's  answer. 

Reversed. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  Moorb 
and  Mr.  Justice  Bamsey  concur. 


Argaed  October  29,  decided  November  20,  1913. 

GBEENWOOD  v.   EASTERN  OREGON  POWER 

CO.* 

(136  Pac.  336.) 

Electricity— Xnjnxies—ContrlbatOTy  NegUgence-^ury  Question. 

1.  In  an  action  for  personal  injuries  caused  by  contact  of  the  top 
of  plaintiff's  hay  derrick  with  electric  wires  strung  by  defendant  over 
a  highway,  whether  plaintiff  was  guilty  of  contributory  negligence  in 
attempting  to  drive  under  the  wires  held  a  question  for  the  jury. 

[As  to  liability  of  one  maintaining  electric  wires  in  highway! 
for  injuries  to  traveler  coming  in  contact  therewith,  see  notes  in 
Ann.  Gas.  1913D,  912.] 

NegUgence — Contribntory  NegUgence — Jury  Qnestion. 

2.  Contributory  negligence  is  a  question  of  law  only  where  the 
facts  are  undisputed,  or  where  only  one  inference  can  be  drawn  from 
the  evidence,  but  is  a  question  for  the  jury  if  the  evidence  conflicts, 
or  if  it  IB  undisputed,  but  different  inferences  may  be  drawn  therefrom. 

Blectricity— Injuriea-^ury  Qnestion — ^Negligence. 

3.  In  an  action  for  personal  injuries  by  being  shocked  by  a  hay 
derrick  which  plaintiff  was  driving  coming  in  contact  with  electric 
wires  strung  by  defendant  over  a  highway,  whether  defendant  was 

*0n  the  general  question  of  the  liability  for  injury  or  death  of 
traveler  coming  in  contact  with  electric  wire  in  highway,  see  notes 
in  31  L.  B.  A.  566  and  22  U  B.  A.  (N.  S.)  1169.  Bxpobteb. 

•7  Or.— 28 
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guilty  of  negligence  in  allowing  its  wires  to  be  maintained  as  low 
as  they  were  held  a  jury  question. 

[As  to  duties  and  liabilities  of  electric  corporations,  see  note 
in  100  Am.  St.  Bep.  515.] 

Electricity— ^are  Required. 

4.  Where  derricks  similar  to  that  one  which  plaintiff  wae  driving 
when  it  came  in  contact  with  defendant's  electric  wires  strung  over 
the  highway  were  common  in  the  county,  it  was  defendant's  duty  to 
use  care  commensurate  with  the  highly  dangerous  character  of  its 
business,  to  maintain  its  wires  at  highway  crossings  so  as  to  minimise 
the  danger  to  persons  lawfully  using  the  highway. 

From  Union:  John  W.  Knowlbs,  Judge. 

En  Banc.  Statement  by  Mr.  Chief  Justice  Mc- 
Bridb. 

This  is  an  action  by  R.  P.  Greenwood  against  the 
Eastern  Oregon  Light  &  Power  Company,  a  private 
corporation,  to  recover  damages  for  personal  injuries. 
The  material  parts  of  the  complaint  are  substantially 
as  follows:  **That  prior  to  the  commencement  of  this 
action,  and  long  prior  to  the  happening  of  the  acts 
and  omissions  of  negligence  by  defendant  hereinafter 
alleged,  defendant  obtained  from  the  County  Court 
of  Union  County,  State  of  Oregon,  license,  permission 
and  authority  to  use  and  occupy  the  public  highways 
of  said  county  for  the  purpose  of  setting,  stringing, 
placing  and  maintaining  poles,  upon  which  to  stretch, 
string,  attach  to  and  extend  and  maintain  wires  for  the 
purpose  of  transmitting  electricity  from  point  to 
point  in  said  county,  over,  through  and  by  means  of 
said  wires  so  to  be  strung,  stretched,  extended,  at- 
tached to,  and  maintained  upon  such  poles.  *  * 
That  by  the  terms  of  such  franchise,  permission  and 
authority  granted  by  said  county  to  defendant,  it  was 
provided  the  defendant,  at  all  points  and  places  upon 
such  public  highways  and  roads  of  said  county,  where 
the  defendant  should  extend  its  wires  for  transmitting 
electricity  as  aforesaid,  over  and  across  said  highway 
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or  public  road  at  any  road  crossing  or  junction  of  any 
two  roads  or  otherwise,  that  said  wires  should  be  ex- 
tended, strung,  stretched  and  maintained  not  lower 
than  thirty-five  (35)  feet  above  the  surface  of  the  road 
and  highway  at  such  crossing  and  junction  and  at 
such  a  height  and  in  such  a  manner  as  not  to  interfere 
with  traffic  and  travel  upon  such  public  highway  and 
road  at  and  upon  such  crossing  and  junction ;  and  that 
the  poles  upon  which  such  wires  should  be  so  stretched, 
strung  and  maintained  over,  above,  and  across  such 
crossing  and  junction  of  such  highway  and  road, 
should  not  be  more  than  one  hundred  (100)  feet  apart 
and  distant  from  each  other.  *  *  That  on  the  17th 
day  of  June,  1912,  the  defendant  negligently,  care- 
lessly and  wrongfully  set,  erected,  had  and  maintained, 
as  part  of  its  line  of  transmission,  two  poles,  one  on 
either  side  of  the  public  highway  and  crossing,  and  at 
a  junction  of  two  public  highways  and  roads,  by  then 
and  there  having,  setting  and  maintaining  said  poles  at 
a  greater  distance  than  one  hundred  (100)  feet  apart 
and  from  each  other,  and  at  a  distance  of  about  one 
hundred  and  forty-nine  (149)  feet  apart;  and  that 
said  poles  were  so  negligently  set,  erected,  had  and 
maintained  by  defendant,  at  a  point  on  its  line  of 
transmission,  at  and  near  the  northwest  corner  of  the 
northwest  quarter  (N.  W.  V^)  of  section  thirteen 
(13),  in  township  three  (3)  south,  of  range  thirty- 
eight  (38),  E.  W.  M.,  and  about  four  (4)  miles  east 
of  the  city  of  La  Grande,  in  said  Union  County, 
Oregon.  *  *  That  on  the  said  17th  day  of  June 
1912,  the  defendant  negligently,  carelessly  and  wrong- 
fully stretched,  strung,  extended,  and  maintained  upon 
said  poles  so  negligently,  carelessly  and  wrongfully 
set,  erected  and  maintained,  its  wire  and  wires  over, 
above  and  across  the  said  highway  and  public  road 
at  said  junction  and  crossing  thereof,  without  other 
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support,  at  a  distance  many  feet  lower  than  thirty- 
five  (35)  feet  above  the  surface  of  the  said  public 
highway  and  crossing  at  said  junction,  and  at  a  dis- 
tance and  in  a  manner  to  greatly  interfere  with  and 
endanger  the  property  and  lives  of  persons  and  the 
general  public  engaged  in  traffic,  or  traveling  or  work- 
ing, at,  in,  upon,  about  and  near  the  said  public  high- 
ways and  road,  at  said  crossing  and  junction  thereof. 
That  said  defendant  then  and  there  so  negligently, 
carelessly  and  wrongfully  stretched,  strung  and  main- 
tained said  wire  and  wires  at  a  distance  of  about  thirty 
(30)  feet  from  and  above  the  surface  of  the  said 
public  highways  and  road  at  said  crossing  and  junc- 
tion thereof.  •  •  That  on  the  said  17th  day  of  June, 
1912,  the  defendant  wholly,  negligently,  carelessly  and 
wrongfully  failed,  neglected  and  omitted  to  fully,  com- 
pletely, or  at  all  insulate  said  wire  and  wires  at  or 
near  said  point  and  points,  or  at  any  point  between  said 
two  poles,  and  when  and  while  said  poles  were  then 
and  there  so  negligently,  carelessly  and  wrongfully 
set,  had,  erected  and  maintained,  and  when  and  while 
said  wire  and  wires  were  then  and  there  so  negligently, 
carelessly  and  wrongfully  stretched,  strung,  extended 
and  maintained  on  said  poles,  and  when  and  while  said 
wires,  by  the  said  negligent,  careless  and  wrongful  acts 
and  omissions  of  defendant  were  wholly  uninsulated, 
the  said  defendant  negligently,  carelessly  and  wrong- 
fully charged,  maintained,  and  carried  over,  through 
and  upon  said  wire  and  wires,  a  high,  deadly  and  dan- 
gerous current  and  voltage  of  electricity,  in  trans- 
mitting the  same  from  point  to  point  in  said  county. 
•  •  That  on  the  said  17th  day  of  June,  1912,  and 
when  and  while  said  poles  of  defendant  were  so  care- 
lessly, negligently  and  wrongfully  set,  had,  erected 
and  maintained,  and  when  and  while  said  wire  and 
wires  were  then  and  there  so  negligently,  carelessly 
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and  wrongfully  stretched,  strung,  extended  and  main- 
tained thereon,  and  when  and  while  said  wire  and 
wires  were  then  and  there,  by  the  said  negligent,  care- 
less and  wrongful  acts  and  omissions  of  defendant, 
were  without  full,  complete  or  any  insulation  at  all, 
and  when  and  while  said  wire  and  wires  were  so  neg- 
ligently, carelessly  and  wrongfully  charged  with, 
maintaining  and  carrying  a  high,  deadly  and  dan- 
gerous current  and  voltage  of  electricity,  and  i^ithout 
any  warning  or  knowledge  of  the  said  negligent,  care- 
less and  wrongful  acts  and  omissions  of  defendant, 
the  plaintiff  went  and  was  lawfully  upon  said  high- 
ways and  road  at  said  crossing  and  junction  thereof, 
conducting  over,  across  and  upon  said  public  high- 
ways and  road  a  hay  derrick,  said  hay  derrick,  at  the 
highest  point  thereof,  being  many  feet  lower  than 
thirty-five  (35)  feet  from  and  above  the  surface  of 
said  highways  and  road,  and  under  said  wire  and 
wires  of  defendant,  so  negligently,  carelessly  and 
wrongfully  stretched,  strung,  extended  and  main- 
tained over,  across  and  above  said  highways  and  road 
at  said  crossing  and  junction  thereof.  And  that  the 
highest  point  of  said  hay  derrick,  from  and  above  the 
surface  of  said  highways  and  road  at,  upon  and  under 
said  wire  and  wires,  at  said  crossing  and  junction  of 
said  highways  and  road,  was  about  thirty  (30)  feet; 
and  that  said  hay  derrick  was  of  the  kind  and  height 
in  common  use  in  the  neighborhood  and  vicinity  of 
said  crossing  and  junction  of  said  highways  and  road. 
•  •  That  when  and  while  plaintiff  was  so  traveling 
and  conducting  said  hay  derrick  upon,  over,  and  across 
said  public  highways  and  road  at  said  crossing  and 
junction  thereof,  the  extreme  top  of  said  hay  derrick 
came  in  contact  with  and  touched  the  said  wire  and 
wires  of  defendant,  when,  by  reason  of  the  said  negli- 
gent, careless  and  wrongful  acts  and  omissions  of  de- 
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f  endant,  and  by  reason  of  each  of  them,  a  heavy,  deadly 
and  dangerous  current  and  voltage  of  electricity  was 
diverted  from  said  wire  and  wires  to,  in,  upon  and 
through  the  head,  body,  and  limbs  of  plaintiff,  thereby 
giving  him  a  great  and  painful  shock,  knocking  him 
down  with  great,  sudden  and  painful  violence,  render- 
ing him  unconscious  for  a  long  time,  thereby  causing 
the  team  of  plaintiff  to  become  greatly  frightened  and 
to  run  away,  and  drag  said  hay  derrick  over  the  pros- 
trate body  of  plaintiff,  thereby  inflicting  upon  him 
great  and  painful  injuries,  wounds  and  bruises  in  and 
upon  his  head,  face,  body,  and  limbs. '^  Then  follow 
allegations  as  to  the  extent  of  the  injuries  suffered  by 
the  plaintiff. 

Defendant  answered  admitting  its  corporate  exist- 
ence and  the  motive  of  its  business,  admitted  the 
allegations  in  paragraph  2  of  the  complaint,  and 
denied  all  the  other  allegations  of  the  complaint,  ex- 
cept as  affirmatively  stated  in  the  answer.  For  a  fur- 
ther answer  defendant  alleged :  That  the  transmission 
line  complained  of  was  constructed  in  1904  by  the 
Grande  Eonde  Electric  Company  under  and  by  au- 
thority of  the  County  Court  of  Union  County,  and  was 
afterward  operated  and  maintained  by  them  until  pur- 
chased by  defendant.  **That  on  the  17th  day  of  June, 
1912,  and  at  all  times  prior  thereto,  the  plaintiff  had 
full  knowledge  of  said  transmission  line  and  knew 
that  it  crossed  the  road  at  the  point  where  the  plain- 
tiff alleges  that  he  was  injured,  and  plaintiff  knew  that 
the  wires  of  said  transmission  line  were  charged  with 
electric  energy  and  that  if  said  wires  were  brought 
into  contact  with  the  derrick  which  the  plaintiff  was 
then  hauling  and  transporting  along  the  said  road, 
great  danger  to  plaintiff  would  necessarily  result  with 
such  contact  between  said  transmission  wires  and  said 
derrick.  *  *  That  at  said  time  the  said  derrick  so 
being  hauled  and  transported  along  the  said  road  by 
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plaintiff  as  aforesaid  was  being  so  hauled  and  trans- 
ported by  plaintiff  in  broad  daylight  and  with  the 
derrick  pole  and  attachments  extending  straight  up,  a 
distance  of  about  41  feet  above  the  ground,  and  was 
being  so  hauled  and  transported  without  lowering  the 
said  derrick  pole  so  as  to  permit  it  to  pass  under  said 
wires  without  coming  into  contact  therewith.  *  * 
That  the  plaintiff  knew,  or  by  the  exercise  of  due  cau- 
tion could  have  known,  the  height  of  the  derrick  pole 
and  the  distance  above  the  ground  of  the  top  of  said 
pole,  and  knew,  or  by  the  exercise  of  due  care  could 
have  known,  that  the  said  derrick  pole  in  the  position 
in  which  the  same  was  at  said  time  being  hauled  and 
transported  along  the  road  could  not  pass  under  the 
said  wires  of  said  transmission  line.  *  *  That  at  said 
time  the  plaintiff  with  full  knowledge  of  all  of  said  mat- 
ters and  things  above  set  forth,  and  without  lowering 
said  derrick  pole  or  in  any  way  attempting  to  prevent 
the  said  derrick  pole  and  its  attachments  from  coming 
into  collision  and  contact  with  the  said  wires  of  said 
transmission  line,  and  without  the  exercise  of  due  cau- 
tion and  care  upon  his  part,  carelessly,  negligently  and 
recklessly  drove  and  hauled  the  said  derrick  along  the 
said  road  at  the  place  where  the  said  transmission  line 
crossed  said  road  and  brought  said  derrick  pole,  so 
extended  above  the  road  as  aforesaid,  into  contact  and 
collision  with  said  transmission  wires  so  charged  with 
electric  energy  as  aforesaid;  and,  if  any  damage  or 
injury  resulted  to  plaintiff  from  said  derrick  pole 
coming  into  contact  with  said  wires  or  otherwise,  such 
damage  and  injury  resulted  wholly  from  the  careless- 
ness and  negligence  of  the  plaintiff  as  aforesaid  and 
not  by  or  through  any  fault  or  negligence  of  this  de- 
fendant whatsoever. ' ' 

The  reply  denied  the  new  matter  in  the  answer. 
Plaintiff  introduced  a  franchise  granted  to  defendant 
in  May,  1912,  granting  it  permission  to  erect  and  main- 
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tain  electric  lines  along  the  public  highways  of  Union 
County,  conditioned,  among  other  things,  that  at  any 
point  where  there  was  a  junction  of  roads  or  road 
crossing  the  poles  of  said  crossing  should  not  be  placed 
more  than  100  feet  apart,  and  not  lower  than  35  feet 
above  the  surface  of  the  road ;  but  it  appeared  that  the 
franchise  for  the  line  in  question  was  granted  to  the 
Grande  Ronde  Electric  Company,  the  predecessor  in 
interest  of  the  defendant,  and  that  the  line  was  ac- 
tually constructed  by  that  company  and  afterward 
sold  to  defendant,  who  continued  to  maintain  it. 
Plaintiff  then  offered  to  introduce  the  franchise 
granted  to  the  Grande  Ronde  Electric  Company,  which 
offer  was  rejected,  and  thereafter  the  court  practically 
instructed  the  jury  that  a  violation  of  the  franchise  in 
question  could  not  be  a  ground  of  recovery.  Numerous 
requests  of  both  parties  for  instructions  were  pre- 
sented and  overruled,  which,  being  too  voluminous  to 
be  included  in  this  statement,  are  briefly  noticed  in  the 
opinion.  The  plaintiff  had  a  verdict  and  defendant 
appeals.  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  L.  Rand,  Mr.  A.  A.  Smith  and  Mr.  William 
H.  Packwood,  Jr.,  with  an  oral  argument  by  Mr. 
Smith. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Francis  S.  Ivanhoe. 

Opinion  by  Mr.  Chief  Justice  McBridb. 

1.  One  of  the  principal  points  relied  upon  by  de- 
fendant on  this  appeal  is  the  contributory  negligence 
of  the  plaintiff.  There  is  evidence  tending  to  show 
that  plaintiff  was  moving  his  hay  derrick,  which  had 
a  mast  or  pole  reaching  to  a  height  of  29  feet  apd  4 
inches  above  the  surface  of  the  road,  and  was  sub- 
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stantially  of  the  same  construction  and  height  as  other 
derricks  in  common  use  in  Union  County ;  that  he  had 
previously  driven  under  this  line  of  wires  with  an- 
other derrick,  which  he  supposed  was  about  the  same 
height,  but  which  was,  in  fact,  somewhat  lower,  with- 
out injury,  and  that  upon  the  day  of  the  injury  he 
drove  under  these  wires,  which  were  placed  so  low  that 
the  top  of  the  derrick  came  in  contact  with  a  live 
uninsulated  wire  of  defendant's  power  line,  causing 
him  to  receive  the  shock  which  occasioned  the  injury. 
Plaintiff  saw  the  wires,  and,  no  doubt,  knew  the  dan- 
ger which  might  ensue  in  case  the  pole  of  his  derrick 
should  come  in  contact  with  them;  but  it  was  for  the 
jury  to  say,  in  view  of  all  the  evidence,  whether,  under 
all  the  circumstances,  a  reasonably  prudent  and  careful 
man  would  have  been  justified  in  assuming  that  the  de- 
fendant had  placed  its  wires  at  such  a  height  or  so 
insulated  them  that  they  would  not  be  a  source  of 
danger. 

2.  The  question  of  contributory  negligence  is 
rarely  a  question  of  law  for  the  court,  but  usually  a 
question  of  fact  for  the  jury.  It  is  only  where  the 
facts  are  undisputed,  and  only  one  inference  can  be 
*drawn  from  the  testimony,  that  the  question  is  for  the 
court.  When  there  is  a  conflict  of  evidence,  or  even 
when  the  facts  are  undisputed,  but  different  inferences 
may  be  drawn  therefrom,  it  is  a  question  of  fact  for 
the  jury:  Webb  v.  Heintz,  52  Of.  444  (97  Pac.  743); 
Nosier  v.  Coos  Bay  R.  Co.,  39  Or.  331  (64  Pac.  644) ; 
Wolf  V.  City  Ry.  Co.,  45  Or.  446  (72  Pac.  329,  78  Pac. 
668);  Lewis  v.  Rio  Grande  Western  Ry.  Co.  (Utah), 
123  Pac.  97;  Reynolds  v.  Los  Angeles  Gas  <&  Electric 
Co.,  162  Cal.  327  (122  Pac.  962,  Ann.  Gas.  1913D,  34,  39 
L.  R.  A.  (N.  S.)  896). 

3.  The  evidence  of  the  negligence  of  defendant  in 
allowing  its  wires  to  be  maintained  in  the  position  in 
which  they  were  was  suflScient  to  go  to  the  jury.    Ir- 
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respective  of  the  allegations  in  the  complaint  in  respect 
to  the  franchise  granted  by  the  County  Court,  the  com- 
plaint states  a  good  cause  of  action  against  said  de- 
fendant for  negligence.  The  instructions  given  by  the 
court  practically  eliminated  the  franchise  from  the 
case,  and  it  was  given  to  the  jury  as  a  common-law 
action  for  negligence. 

4.  The  evidence  tends  to  show  that  derricks  of  the 
same  character  as  that  driven  by  plaintiff  are  common 
in  Union  County,  and  it  was  the  duty  of  the  defendant 
to  have  used  care  commensurate  with  the  extremely 
dangerous  character  of  the  force  it  was  engaged  in 
transmitting  in  maintaining  its  wires  at  crossings  as 
to  minimize  their  danger  to  citizens  lawfully  using 
the  public  roads.  The  measure  of  care  required  of 
defendant  is  well  stated  in  Shank  v.  Great  Shoshone 
etc.  Water  Power  Co.  (C.  C.  A.),  205  Fed.  833,  which 
was  a  case  arising,  as  did  the  one  at  bar,  from  a  hay 
derrick  having  come  in  contact  with  an  electric  wire. 

Judge  Morrow,  referring  to  the  defendant  in  that 
case,  said:  **It  was  clearly  its  duty  to  have  used  every 
reasonable  precaution  to  raise  and  keep  its  high  power 
transmission  wires  sufficiently  high  above  ground  for 
the  safe  passage  of  such  structures  as  the  plaintiff 
was  engaged  in  moving  at  the  time  ajid  place  he  was 
injured.  Such  structures  were  common  to  that  local- 
ity. It  was  not  of  unusual  height,  and  its  passage 
along  the  highway  over  the  bridge  was  to  be  expected 
at  any  time.''  To  the  same  effect  are  Perham  v.  Port- 
land Gen.  Elec.  Co.,  33  Or.  451  (53  Pac.  14,  24,  73  Am. 
St.  Eep.  730,  40  L.  E.  A.  799) ;  Fitzgerald  v.  Edison 
Elec.  Mfg.  Co.,  200  Pa.  540  (50  Atl.  161,  86  Am.  St. 
Eep.  732) ;  Ermis  v.  Gray,  70  Hun,  462  (24  N.  Y.  Supp. 
379). 

It  would  have  been  but  a  small  item  of  expense  to 
defendant  to  have  placed  its  wires  high  enough  above 
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the  road  to  have  eliminated  all  prohability  of  danger 
to  persons  traveling  on  the  highway,  and,  if  it 
neglected  this  precaution  to  the  injury  of  a  citizen,  the 
courts  will  not  search  for  technical  reasons  to  protect 
it  from  the  consequences  of  its  carelessness. 

We  have  carefully  examined  the  instructions  re- 
quested  by  and  refused  both  parties  as  well  as  those 
given,  and  have  come  to  the  conclusion  that  no  sub- 
stantial error  was  committed,  and  that  a  correct  ver- 
dict and  judgment  were  rendered  in  the  case. 

.The  judgment  is  therefore  affirmed. 

Affibmed. 


Argaed  October  29,  decided  November  20,  1913. 

McKENNA  V.  McHALEY. 

(136  Pac.  340.) 

Oonntles— Employiiieiit  of  Detective — ^BatlficatioiL 

1.  Where  an  account  of  the  deputy  district  attorney  for  compen- 
sation additional  to  his  salary  was  one  that  the  County  Court  might 
legally  contract,  it  could  ratify  it  when  the  servicee  rendered  were 
at  the  request  of  a  member  of  the  court. 

OonntlBs — Powers  of  County  Court — ^Employment  of  Detective. 

2.  The  County  Court  can  employ  a  detective  to  make  investigation 
looking  to  the  prosecution  of  criminals. 

Counties — ^Action  Against  County  Officers— Issues  and  Proof. 

3.  In  an  action  against  county  officers  to  compel  the  return  of  an 
amount  paid  to  a  deputy  prosecuting  officer,  in  addition  to  his  salary, 
as  compensation  for  investigation  with  a  view  to  criminal  prosecution, 
the  fact  that  the  statement  and  warrant  pleaded  designated  it  as 
compensation  for  extra  services  as  district  attorney  would  not  exclude 
proof  as  to  the  authority  and  circumstances  under  which  the  services 
are  rendered. 

From  Grant:  Dalton  Biggs^  Judge. 

En  Banc.    Statement  by  Mb.  Justice  Eakin". 

This  is  a  suit  brought  by  Alex   McKenna,  W.  C. 
Thompson,  J.  M.  Franklin,  E.  A.  Hines  and  A.  J. 
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Fletcher,  as  taxpayers  of  Grand  County,  against  B. 
E.  McHaley,  B.  C.  Trowbridge,  Allen  Porter,  W.  W. 
Wood,  J.  W.  McCuUough  and  Grant  County,  Oregon, 
a  public  corporation,  for  the  purpose  of  having  re- 
stored to  the  county  treasury  the  sum  of  $250,  paid 
by  the  county  to  W.  W.  Wood,  which  sum  is  alleged  to 
have  been  paid  to  him  as  deputy  district  attorney  for 
the  county.  The  facts  out  of  which  the  suit  arose  are: 
That  on  December  25,  1909,  Oliver.  Snyder  was  under 
arrest,  charged  with  murder,  and  was  unlawfully  taken 
from  the  officer  who  had  him  in  custody,  and  shot,  and 
killed ;  that  on  the  5th  day  of  January,  1910,  B.  B.  Mc- 
Haley, as  county  judge  of  the  county,  instructed  Wood 
to  go  to  the  vicinity  of  where  the  said  crime  had  been 
committed,  near  Hamilton  or  Monument,  to  inves- 
tigate as  to  all  the  facts  and  circumstances  surround- 
ing the  commission  of  the  crime,  to  detect  the  parties 
guilty  of  the  same,  and  to  secure  evidence  that  the  per- 
petrators of  the  crime  might  be  prosecuted;  that  the 
county  would  pay  him  the  expenses  incurred  therefor, 
to  which  arrangement  defendants  Porter  and  Trow- 
bridge, the  county  commissioners,  a  little  later  also 
agreed;  that  thereafter,  on  July  9,  1910,  the  matter 
came  up  formally  before  the  County  Court,  and  $250 
was  allowed  to  W.  W.  Wood  as  compensation  for  said 
expenses,  and  a  warrant  was  issued  to  him  therefor, 
which  was  paid  by  the  county  treasurer.  This  suit  is 
brought  to  compel  the  return  to  the  county  treasury 
of  the  amount  so  paid.  In  the  statement  presented  to 
the  County  Court  the  amount  allowed  is  mentioned  as, 
** extra  compensation  on  account  of  criminal  cases," 
and  the  warrant  says,  **for  extra  compensation  as 
deputy  district  attorney.''  The  statement,  however, 
was  not  made  out  by  Wood. 

Defendants  answered  the  complaint,  setting  out  the 
circumstances  leading  up  to  the  issuance  and  payment 
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of  the  warrant.  The  allegation  of  the  answer  relating 
to  the  arrangement  by  which  the  county  judge  author- 
ized Wood  to  investigate  the  case  is  as  follows :  **That 
on  or  about  the  5th  day  of  January,  1910,  the  defend- 
ant R.  E.  McHaley,  as  county  judge  of  the  defendant 
Grant  County,  Oregon,  conferred  and  advised  with  the 
defendant  W.  W.  Wood  in  regard  to  said  crime  and 
the  necessity  of  apprehending  and  bringing  to  justice 
the  perpetrators  thereof,  and  did  then  and  there  con- 
tract with  and  employ  the  said  W.  W.  Wood  for  and 
in  behalf  of  Grant  County,  Oregon,  to  go  to  the  vicinity 
where  the  same  crime  had  been  committed,  as  afore- 
said, and  to  thoroughly  investigate  all  the  facts  and 
circumstances  surrounding  the  commission  of  said 
crime,  and  to  detect  the  parties  guilty  of  the  same,  and 
to  seek  out  and  find  any  and  all  evidence  by  means 
of  which  the  perpetrators  of  the  crime  might  be  pros- 
ecuted and  brought  to  justice,  and  then  and  there 
promised  and  agreed  that  the  defendant  Grant  County, 
Oregon,  would  pay  all  reasonable  costs  and  expenses 
of  said  service.'*  And  the  testimony  of  R.  R.  Mc- 
Haley relating  thereto  is  to  the  effect  that  shortly 
after  the  lynching  of  Snyder,  as  soon  as  he  heard  of 
the  killing:  **I  told  him  [Wood]  I  thought  so  too 
[that  it  ought  to  be  investigated],  and  I  told  him  I 
thought  the  best  thing  to  do  would  be  to  go  over  there, 
and  try  to  investigate  it,  and  try  to  find  out  who  the 
guilty  parties  were,  and  get  all  the  information  he 
could  relative  to  running  down  the  criminals,''  and  on 
behalf  of  the  county  he  authorized  him  to  do  so,  and 
told  him,  whatever  cost  there  was  the  County  Court 
would  pay  him.  As  soon  as  Porter  and  Trowbridge 
came  over,  he  put  the  matter  up  to  them,  and  they  told 
him  he  had  done  right,  and  ratified  it.  The  trial  of 
this  suit  resulted  in  findings  and  decree  against  plain- 
tiffs, and  the  suit  was  dismissed.    Plaintiffs  appeal. 

Affibmed. 
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For  appellants  there  was  a  brief,  with  oral  argu- 
ments by  Mr.  Errett  Hicks  and  Mr.  J.  E.  Marks. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  A.  D.  Leedy,  Mr.  V.  G.  Cozad  and  Mr.  George 
H.  Cattenach,  with  an  oral  argument  by  Mr.  Leedy. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1.  There  is  little  or  no  dispute  as  to  the  facts.  The 
whole  contention  of  plaintiffs  is  that  a  deputy  district 
attorney  is  not  entitled  to  extra  compensation,  his 
salary  being  the  whole  measure  of  his  remuneration. 
They  further  contend  that  defendants'  allegation  of  a 
contract  with  the  county  judge  can  only  be  established 
by  the  entries  in  the  court  journal.  Counsel  urge  in 
the  brief  that  from  a  fair  consideration  of  the  evidence 
Wood  received  from  the  county  the  $250  for  services 
rendered  as  deputy  district  attorney.  We  think  this 
contention  is  not  a  proper  conclusion  from  the  evi- 
dence. The  evidence  of  Judge  McHaley  quoted 
above  shows  that  the  service  asked  of  Wood  was  not 
in  the  line  of  his  duties  as  district  attorney,  but  the 
work  of  a  detective;  and  the  testimony  of  Wood  re- 
cites the  character  of  the  service  rendered  in  detail, 
showing  it  was  not  service  in  his  oflScial  capacity.  It 
was  considered  by  the  judge,  as  well  as  by  Wood,  that 
it  was  not  in  the  line  of  his  oflScial  duties,  and,  although 
it  is  designated  in  the  statement  and  the  warrant  as 
**  compensation  for  extra  services  as  district  attor- 
ney,'^  yet  the  facts  are  different,  and  neither  in  the 
answer  nor  in  the  evidence  is  it  claimed  that  the  service 
was  rendered  in  his  official  capacity.  If  the  action 
were  by  Wood  against  the  county  to  recover,  in  which 
the  county  was  resisting  his  claim,  a  very  different 
issue  would  arise;  but  here  we  have  an  agreement  by 
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the  members  composing  the  county  court,  expressed 
unofficially,  that  Wood  would  be  compensated  by  the 
court  when  it  convened,  and  the  court  actually  ap- 
proved the  action  of  the  judge  and  the  promise  of  the 
commissioners  by  appropriating  the  money  to  him 
therefor,  thus  constituting  a  complete  ratification  of 
the  agreement  of  the  county  judge.  Of  course,  that 
would  not  bar  the  court  if  the  claim  were  an  illegal  one, 
or  fraudulent,  and  that  is  the  only  question  to  be  de- 
termined. If  the  account  is  one  that  the  court  might 
legally  contract,  then  it  can  approve  it  when  the  ser- 
vices rendered  are  at  the  request  of  a  member  of  the 
court. 

2.  We  do  not  conceive  there  can  be  any  doubt  but 
that  the  County  Court  can  employ  a  detective  as  a 
special  executive  officer  to  render  services  of  this  char- 
acter. It  is  said  by  Mr.  Justice  McBride,  on  the  first 
appeal  of  this  case  (62  Or.  1,  123  Pac.  1069),  that 
traveling  expenses  in  hunting  up  witnesses  and  other 
expenses  of  like  character  do  not  appear  to  be  for 
matters  within  the  regular  duties  of  a  district  attor- 
ney, and  that  such  expenses  necessary  to  bring  crim- 
inals to  justice  would  constitute  a  valid  claim  for  which 
he  would  be  entitled  to  compensation.  Steiner  v.  Polk 
County,  40  Or.  124  (66  Pac.  707),  is  a  case  involving 
this  exact  question.  The  County  Court  ratified  the  act 
of  the  county  judge  in  providing  for  the  care  of  a 
pauper,  but  refused  to  allow  the  whole  of  the  expenses 
incurred  therefor,  holding  that  the  ratification  is 
equivalent  to  an  allegation  of  authorization,  and  binds 
the  County  Court  the  same  as  an  individual. 

3.  We  think  that  neither  the  form  of  the  bill  pre- 
sented nor  the  form  of  the  warrant  issued  is  sufficient 
to  exclude  the  facts,  and  that  the  proof  is  not  at  all  at 
variance  with  the  pleadings. 

The  decree  is  affirmed.  Affibmed. 
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SALEM  HOSPITAL  v.   OLCOTT. 

(136  Peg.  341.) 

8tatata§— Coiurtractl<m— nme  of  Taking  Effect— Reforandnm—Woik- 
men's  Oompeneatlon  Act. 

1.  "June  30th  next  following  the  taking  effect  of  this  act/'  within 
act  of  February  25,  1913,  Chapter  112,  the  "Workmen's  Compensation 
Act,"  Section  12,  providing  that  "every  workman  subject  to  this  act 

•  •  who,  after  June  30th  next,  following  the  taking  effect  of  this  act 

*  *  sustains  personal  injury  *  *  resulting  in  his  disability/'  shall  be 
entitled  to  receive  certain  sums  from  the  industrial  accident  fund 
created  by  the  act,  is  June  30,  1914,  so  that  authority  of  the  commis- 
sion, under  Section  23,  to  provide  hospital  accommodations  to  work- 
men "who  are  entitled  to  benefits  hereunder"  does  not  apply  to 
workmen  injured  before  that  time;  the  act  having  been  approved  at 
a  referendum  election  held  November  4,  1913,  under  Article  IV,  Sec- 
tion 1,  of  the  Constitution,  providing  that  "any  measure  referred  to 
the  people  shall  take  effect  and  become  the  law  when  it  is  approved 
by  a  majority  of  the  votes  cast  thereon,  and  not  otherwise." 

Master  and  Senrant— Workmen's  Compensation  Act— Claims — AndiV 
ing. 

2.  No  workmen  injured  before  June  3D,  1914,  being  entitled  to 
benefits  under  act  of  February  25,  1913,  Chapter  112,  the  "Workmen's 
Compensation  Act,"  and  the  commission  being  authorized,  by  Section 
23,  to  provide  hospital  accommodations  only  for  injured  workmen 
"who  are  entitled  to  benefits  hereunder/'  the  Secretary  of  State  prop- 
erly refuses  to  audit  the  claim  of  a  hospital  for  the  sum  the  commis- 
sion has  contracted  to  pay  it  for  hospital  accommodations  duriag 
December,  1913,  for  workmen  entitled  to  benefits  under  such  law,  it 
being  impossible  that  there  can  be  such  workmen. 

[As  to  who  is  "workman"  within  meaning  of  workmen's  com- 
pensation act,  see  note  in  Ann.  Cas.  1913C,  28.  As  to  who  ii 
''dependent"  within  such  act,  see  note  in  Ann.  Cas.  1913E,  480; 
and  as  to  what  is  an  accident  within  meaning  of  such  act,  see 
note  in  Ann.  Cas.  1913C,  4.] 

En  Banc.     Original  petition  for  mandamus. 

This  is  an  original  mandamus  proceeding  by  the 
Salem  Hospital,  a  corporation,  against  Ben  W.  Olcott, 
Secretary  of  State. 

The  alternative  writ  of  mandamus  proceeding  in 
this  court  recites  the  corporate  character  of  the  plain- 
tiff, the  appointment  and  organization  of  the  State 
Industrial  Accident  Commission,  together  with  the 
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adoption  by  that  body  of  rules  and  regulations  for  first 
aid  to  workmen  entitled  to  allowances  from  the  indus- 
trial accident  fund.  It  then  states,  in  substance,  that 
the  commission  anticipated  that  personal  injuries 
would  happen  to  workmen  during  the  month  of  De- 
cember, 1913,  and,  with  that  in  view,  contracted  with 
the  plaintiff  for  hospital  accommodations  for  that 
month  to  be  rendered  to  workmen  entitled  to  benefits 
under  the  law  establishing  the  commission,  the  con- 
sideration for  which  was  to  be  $180,  of  which  $25  was 
to  be  paid  on  or  before  November  13,  1913.  The  writ 
further  avers  readiness  and  ability  of  the  petitioner 
to  perform  the  contract ;  that  there  were  funds  in  the 
state  treasury  applicable  to  the  payment  of  the  claim ; 
that  the  commission  presented  a  voucher  to  the  de- 
fendant. Secretary  of  State,  with  the  request  that  he 
audit  and  approve  the  claim  and  draw  his  warrant  on 
the  state  treasurer  in  payment  of  the  same ;  and  that 
the  defendant  has  refused  to  audit  the  claim  or  draw 
his  warrant  as  requested.  The  writ  commands  the 
defendant  to  audit  and  approve  the  claim  and  draw  his 
warrant  on  the  treasurer,  payable  out  of  the  industrial 
accident  fund,  or  to  show  cause  \^hy  he  has  not  done 
so.    The  defendant  has  demurred  to  the  writ. 

Dismissed. 

Mr.  Andrew  M.  Crawford,  Attorney  General,  for  the 
defendant. 

Mr.  James  B.  Kerr,  amicus  curiae. 

Mr.  Claude  C.  McColloch,  for  the  plaintiff. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1,  2.  The  act  of  February  25,  1913,  passed  by  the 
legislative  assembly  at  its  twenty-seventh  biennial  ses- 
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sion,  being  Chapter  112  of  the  Laws  of  1913,  com- 
monly known  as  the  **  Workmen's  Compensation  Act," 
was  referred  to  the  people  by  petition  under  the  sanc- 
tion of  Article  IV,  Section  1,  of  the  state  Constitution, 
establishing  the  referendum  as  a  final  step  in  the 
process  of  legislation.  The  act  mentioned  was  ap- 
proved at  the  election  held  throughout  the  state  No- 
vember 4,  1913.  The  section  of  the  Constitution  men- 
tioned contains  this  declaration  of  the  will  of  the 
people:  **Any  measure  referred  to  the  people  shall 
take  effect  and  become  the  law  when  it  is  approved  by 
a  majority  of  the  votes  cast  thereon,  and  not  other- 
wise.'' In  view  of  this  plain,  mandatory  language  it 
is  manifest  that  the  act  in  question  did  not  go  into 
effect  at  least  until  immediately  after  the  election,  al- 
though Section  3479,  L.  O.  L.,  requires  the  governor  to 
proclaim  the  result  of  the  canvass  of  votes  and  to  de- 
clare approved  measures  to  be  laws  from  the  date  of 
his  proclamation.  Section  12  of  the  act  says  that 
**  every  workman  subject  to  this  act  while  employed  by 
an  employer  subject  to  this  act,  who,  after  June  30th 
next  following  the  taking  effect  of  this  act,  while  so  em- 
ployed sustains  personal  injury  by  accident  arising  out 
of  and  in  the  course  of  his  employment  and  resulting 
in  his  disability"  shall  be  entitled  to  receive  certain 
specified  sums  from  the  industrial  accident  fund 
created  by  the  act.  Section  23  declares  that  **the  com- 
mission shall  have  authority  to  provide,  under  uniform 
rules  and  regulations,  first  aid  to  workmen  who  are 
entitled  to  benefits  hereunder,  together  with  trans- 
portation, medical  and  surgical  attendance  and  hos- 
pital accommodations  for  injured  workmen  at  an  ex- 
pense not  exceeding  two  hundred  and  fifty  dollars  in 
any  one  case,  and  to  contract  therefor  in  its  discre- 
tion." The  act  took  effect,  as  already  stated,  not 
prior  to  November  4,  1913,  the  date  of  the  election  at 
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which  it  was  approved  hy  the  people.  **June  30th 
next  following  the  taking  effect  of  this  act"  cannot 
mean  anything  else  than  June  30,  1914.  It  is  only  the 
workman  who  sustains  personal  injury  after  this  last- 
mentioned  date  and  is  otherwise  qualified  that  is  en- 
titled to  the  benefits  of  the  act,  and  it  is  only  for  such 
workmen  that  the  commission  is  authorized  to  provide 
hospital  accommodations  under  Section  23  of  the  act. 
Until  after  June  30,  1914,  there  cannot  be  anyone  who 
may  enjoy  the  bounty  of  the  statute.  It  is  axiomatic 
that  no  disbursing  officer  can  lawfully  apply  the  public 
funds  to  objects  not  authorized  by  law,  and  the  Sec- 
retary of  State,  as  public  auditor  under  Article  VI  of 
Section  2  of  the  Constitution,  is  well  within  his  duty 
and  authority  when  he  refuses  to  audit  or  draw  his 
warrant  on  the  treasurer  in  payment  of  the  claim  in 
question;  it  being  for  hospital  accommodations  in  ad- 
vance for  individuals,  impossible  under  the  law,  at  a 
time  when  such  benefits  cannot  be  lawfully  conferred : 
Boyd  V.  Diinbar,  44'  Or.  380  (75  Pac.  695) ;  Calbreath 
V.  Dunbar,  46  Or.  580  (81  Pac.  366). 

Much  was  said  at  the  hearing  about  the  intent  of  the 
legislative  assembly  as  a  canon  of  construction.  It 
was  urged  that  as  the  act,  but  for  the  referendum, 
would  have  taken  effect  on  June  3,  1913,  that  being  90 
days  after  the  close  of  the  session  on  March  4th  of 
that  year,  the  legislature  meant  June  30,  1913,  when  it 
said  **  June  30th  next  following  the  taking  effect  of  this 
act,'*  which,  being  interpreted,  signifies  27  days  after 
the  law  became  effective.  Computation,  however,  is 
not  necessarily  interpretation.  Legislative  intent,  also, 
is  controlled  by  the  Constitution ,  that  being  the  para- 
mount expression  of  the  authority  of  the  people.  The 
legislature  could  have  said  **  twenty-seven  days  after 
the  taking  effect  of  this  act,'*  but  it  did  not.  It  chose 
to  insert  in  the  statute  a  certain  Calendar  date  occur- 


f 


452  Barber  v.  Toomey.  [67  Or. 

ring  next  after  the  law  came  into  force,  to  wit,  June 
30th.  That  does  not  mean  December  1st,  as  contended 
at  the  hearing,  and  we  cannot  give  it  that  signification 
without  acting  as  legislators,  a  function  forbidden  to 
us  by  the  fundamental  law.  So  far  as  intent  of  the 
legislature  is  concerned,  that  body  must  be  presumed 
conclusively  to  have  acted  with  direct  reference  to  the 
possibilities  of  the  referendum  so  plainly  written  in  the 
Constitution.  The  argument  of  counsel  could  have 
been  used  with  probable  effect  when  the  bill  for  this 
act  was  under  consideration  before  the  legislative  as- 
sembly to  procure  an  amendment  eliminating  the  fixed 
date,  and  providing  for  a  certain  number  of  days  after 
the  act  should  take  effect ;  but,  controlled  as  we  are  by 
the  direct  mandate  of  the  people  that  a  referred  act 
shall  take  effect  only  after  their  approval  and  not 
otherwise,  we  cannot  yield  to  that  reasoning. 

The  demurrer  to  the  writ  is  sustained  and  the  pro- 
ceeding dismissed.  Dismissed. 

Mb.  Justice  Moobe  and  Mb.  Justice  Eaein  did  not 
sit 
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BAEBER  V.  TOOMEY. 

(136  Pac.  343,)  ' 

Appeal  and  Brror— QaestlonB  Seviewabla, 

1.     Under  Section  550,  L.  O.  L.,  providing  a  party  may  appeal  from  I 

some  specified  part  of  a  decree,  and  his  notice  of  appeal  shaU  specify  ! 

the  particular  part^  and  Section  557,  providing  that  the  court  may  I 

affirm,  reverse  or  modify  the  decree  in  the  respect  mentioned  in  the  I 

notice,  and  not  otherwise,  certain  defendants  appealing  only  from  the  I 

part  of  the  decree  in  mortgage  foreclosure  holding  their  interests  sub-  i 

ject  to  the  mortgage,  plaintiff,  not  appealing,  may  not  have  reviewed  j 
the  decision  refusing  him  a  personal  judgment  against  such  defendants. 
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Iduidlord  and  Tenant — Mortgage  of  Leasehold— Constmctive  Notice  of 
Conveyance  by  Mortgagor. 

2.  The  record  of  a  deed  of  an  undivided  interest  in  *&  lease  and  in 
the  lessee's  right  therein  is  constructive  notice  to  one  thereafter  taking 
from  the  lessee  a  mortgage  of  his  interest  in  the  leased  property. 

Tenancy  in  Conunon— Mortgage  by  Tenant— Contract  of  Ootenant  to 
Pay. 

3.  Statement  to  B.,  pending  suit  by  him,  to  foreclose  a  mortgage 
given  him  by  T.,  lessee  of  property,  on  his  interest  in  the  leased  prop- 
erty, by  C,  who  before  the  giving  of  the  mortgage  had  received  from 
T.,  and  recorded,  a  deed  of  a  half  interest  in  the  leasehold,  that  he 
intended  in  good  time  to  pay  the  mortgage,  and  that  he  was  responsible 
for  half  the  mortgage  and  note,  and  that  he  recognized  the  B.  mort- 
gage, does  not  constitute  a  contract,  or  create  an  obligation,  but  at 
most  tenda  to  prove  some  previous  obligation. 

[As  to  right  of  tenant  in  common  who  pays  mortgage  to  enforce 
it  against  cotenant,  see  note  in  Ann.  Cas.  1912C,  1264.] 

Evidence— Conclusion  of  Witness. 

4.  Statement  of  witness  that  another  "recognized"  a  certain  mort- 
gage ia  a  conclusion. 

Tenancy  in  Common — ^Mortgage  by  Tenant — ^Extension  to  Cotenant's 
Interest. 

5.  Even  if  a  lessee's  assignees  of  a  half  interest  in  and  under  the 
lease  had  an  intention  to  contribute  to  the  payment  of  a  loan,  which, 
after  the  assignment,  the  lessee  obtained,  securing  its  payment  by  mort- 
gage of  his  interest  in  the  leased  premises,  and  though  they  put  aside 
funds  for  that  purpose,  this  would  not  have  the  effect  of  extending  the 
mortgage  over  their  interest. 

Tenancy  in  Common — ^Mortgage  by  Tenant — Contract  of  Cotenant  to 
Pay. 

0.  Evidence  of  statements,  made  by  a  lessee's  assignees  of  a  half 
interest  in  the  lease,  indicating  that  they  felt  bound  In  some  way  for 
part  of  a  debt,  by  the  lessee  contracted,  and  secured  on  his  interest  in 
the  lease,  after  he  had  made  such  assignment,  is  insufficient  to  prove 
the  making  of  a  contract  by  them  to  pay  part  of  the  debt. 

Contracts— Evidence  to  Establisb. 

7.  To  establish  a  contract,  the  evidence  must  show  when,  where, 
and  by  whom  it  was  made,  and  the  terms  thereof. 

Mortgages — ^Equitable  Mortgage— Necessity  of  Agreement. 

8.  To  constitute  even  an  equitable  mortgage,  there  must  be  some 
kind  of  an  agreement  by  the  owner  of  the  property  that  it  shall  be  held 
as  security  for  a  debt. 

Tenancy  in  Common — Power  to  Mortgage. 

9.  A  tenant  in  common,  as  such^  has  no  power  to  mortgage  or  con- 
vey the  interest  of  his  cotenant. 
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Landlord  and  Tenant — Covenants  of  Lease— Effect  on  Lessee's  As- 
signee. 
10.  While  aflsignees  of  a  lease  are  bound  to  the  lessor  bj  eovenants 
of  the  lease,  and  so  are  bound  by  the  covenant  therein  of  the  lessee 
to  erect,  on  the  premises,  a  building,  such  covenant,  not  even  providing 
when  the  building  should  be  erected,  does  not  authorize  the  lessee, 
after  assigning  an  interest  in  the  lease,  to  borrow  money  with  which 
to  erect  the  building,  and  to  mortgage  the  interest  of  the  assignees  to 
secure  the  loan. 

From  Multnomah:  Henby  E.  McGinn,  Judge. 

Department  1.     Statement  by  Mr.  Justice  Ramsey. 

This  is  a  suit  in  equity  by  S.  J.  Barber  against  J.  M. 
Toomey,  A.  Mueller,  E.  Kiesendahl,  R.  J.  Jennings, 
J.  W.  Hurley,  W.  N.  Daniels,  J.  L.  M.  Shetterle,  Jr., 
P.  C.  Wood,  J.  D.  Casey  and  J.  H.  Hutchinson,  to  fore- 
close a  mortgage.  A  decree  was  rendered  in  the  court 
below  for  the  plaintiff.  The  defendants,  J.  D.  Casey 
and  J.  H.  Hutchinson,  appeal  from  a  portion  of  said 
decree.    None  of  the  other  parties  appeal. 

Modified. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr,  Leroy  Lomax. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Teal,  Minor  &  Winfree,  with  oral  arguments 
by  Mr.  Wirt  Minor  and  Mr.  George  W.  Stapleton. 

Mr.  Justice  Ramsey  delivered  the  opinion  of  the 
court. 

On  August  14,  1908,  S.  M.  Barr  and  others  leased  to 
J.  M.  Toomey  for  the  period  of  25  years,  lots  6  and  7 
in  block  37  in  Couch's  Addition  to  the  City  of  Port- 
land, Oregon.  In  addition  to  paying  a  monthly  rent 
for  the  use  of  the  premises,  the  lessee  covenanted  that 
he  would  erect  on  said  premises  a  new  building  cover- 
ing said  lots.    Said  new  building  was  required  by 
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said  lease  to  be  so  constructed  as  to  be  suitable  for 
stores  on  the  main  floor  and  for  hotel  purposes  on  the 
upper  floors,  and  was  to  be  a  good,  modern  building, 
strong,  substantial,  and  durable.  The  lease  does  not 
state  when  this  building  should  be  erected,  but  it  pro- 
vides that,  if  said  lease  shall  be  in  force  to  the  end  of 
said  period  of  25  years,  the  lessors  shall  pay  to  the 
lessee  one-half  of  the  cost  of  said  building.  Said  lease 
provides,  also,  that  each  and  all  of  the  terms  and  pro- 
visions thereof  shall  apply  to  and  bind  each  and  all  of 
the  heirs  and  assigns  of  the  parties  thereto,  as  well  as 
the  lessors  and  lessee.  On  July  30,  1909,  the  defend- 
ants Toomey,  Mueller,  Kiesendahl  and  Jennings  bor- 
rowed from  plaintiff,  Dr.  Barber,  $20,000,  and  executed 
to  him  their  joint  and  several  promissory  note  there- 
for, whereby  they  promised  to  pay  to  his  order,  five 
years  after  date  thereof,  said  sum  of  $20,000  in  United 
States  gold  coin,  with  interest  thereon,  in  like  coin,  at 
the  rate  of  8  per  cent  per  annum,  from  date  until  paid, 
the  interest  to  be  paid  semi-annually  to  July  16,  1910, 
and  quarterly  thereafter,  and  it  was  further  provided  by 
said  promissory  note  that  if^  said  interest  should  not 
be  so  paid,  the  whole  sum  of  both  principal  and  interest 
should  become  immediately  due  and  collectible  at  the 
option  of  the  holder  of  said  note.  Said  note  provided, 
also,  for  the  recovery  of  a  reasonable  attorney's  fee 
in  any  action  or  suit  instituted  to  collect  said  note. 
To  secure  the  payment  of  said  $20,000,  and  interest 
and  attorney's  fee  according  to  the  terms  of  said 
promissory  note,  the  defendants,  who  executed  said 
promissory  note  as  above  stated,  on  the  31st  day  of 
July,  1909,  executed  to  the  plaintiff  a  mortgage, 
whereby  they  sold  and  conveyed  to  the  plaintiff  all  the 
interest  of  the  mortgagors  and  of  each  of  them  in 
and  to  lots  6  and  7  of  block  37  in  Couch's  Addition  to 
the  City  of  Portland,  Oregon,  and  to  all  buildings  and 
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other  improvements  then  on  said  lots,  and  in  addition 
thereto  all  buildings  and  other  improvements  which 
should  be  put  on  said  property  by  the  mortgagors  or 
by  any  or  either  of  them,  etc.  Default  was  made  in 
the  payment  of  the  interest  due  on  said  note  and  mort- 
gage, and  this  suit  was  instituted  to  foreclose  the  same 
and  to  recover  from  said  mortgagors  said  sum  of 
$20,000,  with  interest  thereon  at  the  rate  of  8  per  cent 
per  annum  from  August  6,  1911,  and  attorney's  fees; 
and  for  the  recovery  from  J.  D.  Casey  of  the  sum  of 
$10,000,  with  interest  from  August  6,  1911,  and  for 
the  recovery  from  J.  H.  Hutchinson,  of  $5,000,  with 
interest  from  August  6,  1911,  and  costs  and  disburse- 
ments. On  the  16th  day  of  March,  1909  (before  the 
execution  of  said  mortgage),  said  J.  M.  Toomey,  by  a 
written  deed  under  seal  and  duly  executed,  sold  and 
conveyed  to  the  appellant  J.  D.  Casey  an  undivided 
one-half  interest  in  and  to  the  lease,  made  as  aforesaid 
by  said  S.  M.  Barr  and  others  to  said  J.  M.  Toomey,  of 
said  lots  6  and  7  of  said  block  37  of  Couch's  Addition 
to  the  City  of  Portland,  for  the  said  term  of  25  years, 
including  an  undivided  half  interest  in  all  the  rights 
of  said  Toomey  in  said  l&se.  This  deed  was  recorded 
in  the  record  of  deeds  of  Multnomah  County,  on  July 
29, 1909,  two  days  before  said  mortgage  was  executed. 
On  the  31st  day  of  July,  1909,  the  day  on  which  said 
mortgage  was  executed,  the  defendant  Toomey  ex- 
ecuted to  the  defendants  A.  Mueller,  E.  Kisendahl,  and 
R.  J.  Jennings  a  deed  of  conveyance,  purporting  to 
convey  to  them  an  undivided  three-fourths  interest  in 
and  to  the  above-mentioned  lease,  made  by  said  S.  M. 
Barr  and  others  to  said  Toomey  on  the  above-described 
lots.  On  May  19,  1911,  the  defendant  Toomey  exe- 
cuted a  paper  to  the  defendants  Casey  and  Hutchin- 
son, purporting  to  lease  and  let  unto  them  an  un- 
divided one-half  interest  in  and  to  that  certain  three- 
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story  and  basement  building  known  as  the  Barr  Hotel, 
with  the  contents  thereof  and  furniture  (excepting 
the  piano  and  barroom  furniture  and  fixtures),  said 
building  being  situated  on  said  lots,  for  the  term  of 
six  months,  with  an  option  to  retain  said  property  42 
months  after  the  expiration  of  said  term  of  six  months. 
Casey  a^d  Hutchinson  agreed  to  pay  $600  per  month 
rent  for  said  half  interest  in  said  hotel  for  said  period. 
Said  lease  contains  this  provision : 

"It  being  further  understood  that  there  is  a  certain 
mortgage  on  said  leased  property  made  in  favor  of 
S.  J.  Barber  for  the  sum  of  $20,000.00  and  bearing  date 
on  or  before  August  1,  1909,  wherein  and  wherelDy  the 
eaid  party  of  the  first  part  has  agreed  to  deposit  on 
account  of  said  mortgage  and  other  expenses  $1,000.00 
per  month  in  the  Portland  Trust  Company  of  Oregon, 
it  is  further  understood  and  agreed  that  $500.00  of 
each  of  the  said  rental  payments  shall  be  deposited 
by  the  parties  of  the  second  part  with  the  Portland 
Trust  Company  of  Oregon,  and  will  be  credited  with 
like  payments  on  this  lease,  and  the  balance  due  the 
party  of  the  first  part  on  this  lease,  to  wit :  One  hun- 
dred dollars  per  month,  shall  be  placed  to  the  credit 
of  the  party  of  the  first  part  in  the  U.  S.  National 
Bank  of  Portland,  Oregon.'' 

After  the  defendant  Casey  purchased  of  Toomey  a 
one-half  interest  in  said  lease  made  to  Toomey  by  S. 
M.  Barr,  and  others  as  aforesaid,  he  conveyed  one 
half  of  his  said  one-half  interest  therein  to  the  defend- 
ant Hutchinson.  The  defendants  Casey  and  Hutchin- 
son own  a  one-half  interest  in  said  leasehold  estate 
created  by  the  lease  made  by  S.  M.  Barr  and  others 
to  said  Toomey,  each  of  them  owning  an  undivided 
one  fourth  thereof.  The  defendants  Hurley  and 
Daniels  claim  some  interest  in  said  leasehold  estate, 
subsequent  in  time  and  subordinate  in  equity  to  .the 
rights  of  the  plaintiflF.    In  the  court  below  the  plain- 
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tiff  asked  for  a  personal  decree  against  the  defendant 
Casey  for  $10,000,  and  against  defendant  Hutchinson 
for  $5,000 ;  but  the  trial  court  refused  to  grant  a  i>er- 
sonal  decree  against  either  of  them  for  any  sum.  The 
court  below  entered  a  decree  in  favor  of  the  plaintiff 
and  against  the  defendant  Toomey,  Mueller,  Kiesen- 
dahl  and  Jennings,  for  the  recovery  of  $20,000,  with 
interest  thereon  from  the  6th  day  of  August,  1911,  at 
the  rate  of  8  per  cent  per  annum,  and  the  further  sum 
of  $666  as  attorney's  fee  and  for  costs  and  disburse- 
ments, and  also  a  decree  declaring  said  sums  of  money 
to  be  a  lien  under  and  by  virtue  of  said  mortgage 
executed  by  said  Toomey  and  others  to  the  plaintiff, 
upon  the  whole  of  said  leasehold  estate  for  said  term 
of  25  years,  created  by  said  lease  made  by  said  S.  M. 
Barr,  and  others  to  said  J.  M.  Toomey,  as  stated, 
supra,  and  declaring  that  the  one-fourth  interest  in 
said  leasehold  estate  owned  by  the  defendant  J.  D. 
Casey  and  the  one-fourth  interest  in  said  leasehold 
estate  owned  by  the  defendant  J.  H.  Hutchinson  are 
subject  to  the  lien  of  the  plaintiff  on  said  leasehold 
estate  for  the  above-specified  sums  of  money  owing 
on  said  mortgage;  and  said  court  also  decreed  the 
foreclosure  of  the  plaintiff's  said  mortgage  on  said 
leasehold  estate  and  the  sale  of  said  property.  The 
court  below  held  that  the  said  mortgage  to  the  plain- 
tiff of  the  said  leasehold  estate  in  said  lots  6  and  7  in 
block  37  of  Couch's  Addition  to  Portland  covered,  not 
only  the  one-half  interest  therein  that  Toomey  and  the 
other  mortgagors  owned  therein  on  July  31,  1909, 
when  said  mortgage  was  executed,  but  that  it  covered, 
also,  the  one-half  interest  in  said  leasehold  estate  that 
J.  M.  Toomey  sold  and  conveyed  to  J.  D.  Casey  on  the 
16th  day  of  March,  1909,  more  than  four  months  prior 
to  the  execution  of  said  mortgage. 

1.  The  defendant  Casey  and  Hutchinson  are  the 
only  parties  that  have  appealed,  and  they  have  ap- 
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pealed  only  from  that  portion  of  said  decree  holding 
that  said  mortgage  was  prior  in  time  and  right  to  their 
interests  in  said  leasehold  estate,  and  was  a  lien  upon 
their  interests  in  said  property,  etc.  No  other  part 
of  said  decree  is  appealed  from. 

Under  Section  550,  L.  0.  L.,  a  party  to  a  decree  is 
authorized  to  appeal  from  the  whole  decree  ''or  from 
some  specified  part  thereof/'  and  his  notice  of  appeal 
should  specify  the  particular  part  of  the  decree  from 
which  he  appeals,  if  he  does  not  appeal  from  the  whole 
thereof. 

Section  557,  L.  0.  L.,  is  as  follows:  **Upon  an  ap- 
peal the  appellate  court  may  affirm,  reverse,  or  modify 
the  *  *  decree  appealed  from  in  the  respect  men- 
tioned in  the  notice,  and  not  otherwise/'  etc. 

In  Roach's  Estate,  50  Or.  189  (92  Pac.  122),  the 
court  says:  **In  construing  these  provisions  (those  re- 
ferred to  supra)  it  has  been  held  that  the  final  decree 
of  Circuit  Courts  was  to  be  modified  only  in  the  man- 
ner specified  in  the  notice  of  appeal,  and  that,  when 
no  cross-appeal  is  taken,  it  will  be  presumed  that  the 
respondent  is  satisfied  with  the  determination  of  the 
cause,  as  made  by  the  court  below. ' ' 

In  Shook  V.  Colohan,  12  Or.  242  (6  Pac.  505),  the 
court,  referring  to  the  section  of  the  statute  cited, 
supra,  says:  *' Subdivision  1  of  Section  527  of  the  Civil 
Code  provides  Hhat  such  notice  (the  notice  of  appeal) 
shall  state  that  the  appellant  appeals  from  the  judg- 
ment or  decree  of  the  Circuit  Court,  or  some  specified 
part  thereof. '  And  Section  534  of  the  Civil  Code  pro- 
vides that:  'Upon  appeal,  the  appellate  court  may 
affirm,  reverse  or  modify,  the  judgment  or  decree  ap- 
pealed from,  in  the  respect  mentioned  in  the  notice 
and  not  otherwise.'  *  *  These  two  provisions,  taken 
together,  seem  to  restrict  the  review  to  the  part  of 
the  decree  specified  in  the  notice,  although  the  latter 
portion  of  Section  533  of  the  Code  provides  that,  upon 
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an  appeal  from  the  decree  given  in  any  court,  the  snit 
shall  be  tried  anew  upon  the  transcript  and  the  evi- 
dence accompanying  it/' 

In  this  case,  we  can  review  only  that  part  of  the 
decree  of  the  court  below  appealed  from  by  Casey  and 
Hutchinson.  We  cannot  review  the  decision  of  the 
court  below  refusing  to  render  a  personal  decree 
against  the  defendants  Casey  and  Hutchinson  for  the 
payment  of  the  money  which  the  plaintiff  asked  in  his 
complaint.  The  failure  of  the  plaintiff  to  appeal  from 
that  part  of  the  decree  precludes  our  examining  that 
subject. 

The  question  for  decision  on  this  appeal  is,  Does  the 
plaintiff's  mortgage  cover  the  one-half  interest  in  the 
leasehold  estate  describjed  in  the  complaint  and  in  said 
mortgage  which  J.  M.  Toomey  conveyed  to  J.  D.  Casey 
on  March  16, 1909? 

2.  The  deed  to  Casey  was  executed  March  16,  1909, 
and  recorded  July  29,  1909.  The  plaintiff's  mortgage 
was  made  July  31,  and  recorded  August  2,  1909,  The 
record  of  Casey's  deed  on  July  29, 1909,  imported  con- 
structive notice  to  the  plaintiff  of  the  execution  of 
said  deed  and  of  its  contents.  The  amended  com- 
plaint (printed  record,  pp.  4,  5)  alleged  that  soon 
after  said  S.  M.  Barr  and  others  executed  to  said 
Toomey  said  lease,  Toomey  entered  into  an  oral  agree- 
ment with  Casey,  to  the  effect  that  Casey  should  have 
an  undivided  one-half  interest  in  said  leasehold  estate, 
and  that  Toomey  conveyed  to  Casey  said  one-half  in- 
terest in  said  leasehold  estate  by  an  indenture  in 
writing.  It  appears  beyond  any  doubt  that  Casey 
owned  an  undivided  one-half  of  said  leasehold  estate 
at  the  date  of  the  execution  of  said  mortgage,  and  that 
Toomey  owned  the  other  one  half  thereof.  They  were 
tenants  in  common  of  said  estate.  There  is  no  allega- 
tion in  the  amended  complaint,  and  there  is  no  evi- 
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dence  tending  to  prove  that  the  plaintiff  did  not  know, 
when  he  loaned  the  money  to  Toomey,  that  Toomey 
owned  only  a  one-half  interest  in  said  estate.  There 
is  no  allegation  in  the  amended  complaint  that  Casey 
-was  guilty  of  any  fraud ;  nor  is  there  any  plea  of  es- 
toppel as  to  Casey  or  Hutchinson.  There  is  no  al- 
legation in  the  amended  complaint,  or  any  evidence  in 
the  record,  to  the  effect  that  either  Casey  or  Hutchin- 
son made  any  contract  that  said  mortgage  should 
cover  their  respective  interests  in  said  leasehold  estate. 

Toomey,  as  a  witness,  for  the  plaintiff,  testified,  on 
pages  27  and  29  of  the  evidence,  that  Casey  refused 
to  assist  him  to  borrow  said  $20,000,  and  that  after 
Casey  refused  to  join  with  Toomey  in  executing  the 
mortgage  to  the  plaintiff,  Toomey  went  about  and 
executed  it  himself.  But,  in  order  to  get  the  money, 
Toomey  had  to  obtain  the  signatures  of  Mueller, 
Kiesendahl  and  Jennings  to  the  note  and  mortgage. 
The  note  for  the  $20,000  bore  interest  at  8  per  cent 
per  annum,  and  until  July  16,  1910,  the  interest  was 
payable  semi-annually,  and  after  that  date  quarterly. 
It  seems,  also,  that  $2,000  of  the  amount  had  to  be 
'  paid  to  some  money  broker  as  commission  for  obtain- 
ing the  loan.  It  is  hardly  surprising  that  Casey  re- 
fused to  be  a  party  to  such  a  loan.  The  evidence 
shows  that  Casey  refused,  in  the  presence  of  five  wit- 
nesses, to  have  anything  to  do  with  said  loan. 

3.  The  respondent  in  his  brief  quotes  from  the  evi- 
dence of  the  plaintiff,  in  which  he  says  that  after  this 
suit  was  begun,  he  saw  Casey  and  Hutchinson  in  the 
courtroom,  and  asked  them  why  they  did  not  pay  the 
mortgage  and  stop  the  costs,  and  that  they  replied 
**that  they  intended  to  do  it  in  good  time,  or  some- 
thing to  that  effect,  and  one  of  them  remarked  that 
they  were  responsible  for  their  half  of  the  mortgage 
and  the  note,  but  they  didn't  feel  disposed  to  comply 
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with  my  request.  They  said,  however,  that  they 
recognized  the  Barber  mortgage,  and  one  of  them  said 
that  they  didn't  get  their  money  that  way.*'  Talk 
like  that  does  not  constitute  a  contract,  or  create  an 
obligation.  It  might  tend  to  prove  some  previous 
obligation. 

4.  Mr.  Sinnott  says  that  Casey  and  Hutchinson 
** recognized"  the  Barber  mortgage,  but  such  a  state- 
ment is  a  conclusion.  It  does  not  appear  just  what 
is  meant  by  *' recognizing  the  Barber  mortgage." 
Both  Casey  and  Hutchinson  knew  and  recognized  that 
Toomey  and  others  had  executed  said  mortgage. 

5.  Mr.  Sinnott  says,  also,  that  according  to  his  recol- 
lection, when  Casey  sold  to  Hutchinson  a  one-fourth 
interest  in  said  leasehold  estate,  Mr.  Hutchinson  re- 
tained $5,000  of  the  purchase  price,  which  was  one 
fourth  of  the  Barber  loan,  and  he  says  that  he  thinks 
that  this  money  was  retained  *4n  view  of  the  Barber 
loan.'*  However,  Casey  and  Hutchinson  may  have 
contemplated  contributing  toward  the  payment  of  said 
loan.  If  they  had  such  intention  and  put  aside  funds 
for  that  purpose,  that  would  not  have  the  effect  to  ex- 
tend Barber's  mortgage  over  their  property. 

6.  Mr.  Walton  testified  that  Casey  and  Tutchinson 
both  said  to  him  that  they  would  not  pay  any  more 
on  this  mortgage  until  it  was  foreclosed,  and  that 
Casey  said  he  had  sold  his  half  interest  to  Mr.  Hutch- 
inson, and  that  the  latter  had  retained  $5,000.  Casey 
said  to  him  that  Hutchinson  owed  either  him  or  Dr. 
Barber  $5,000  and  said  he  assumed  payment  of  half, 
which  would  amount  to  $10,000.  This  witness  says 
that  Casey  told  him  that  he  was  liable  to  Dr.  Barber 
on  the  mortgage.  These  statements  tend  to  show  that 
Casey  considered  himself  in  some  way  obligated  to 
pay  part  of  the  plaintiff's  mortgage.  Casey  and 
Hutchinson  were  interested  in  the  building  that  had 
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been  erected,  and  doubtless  felt  that  they  ought  to  as- 
sist in  bearing  the  expense  of  its  erection.  If  Casey 
and  Hutchinson  made  a  contract  binding  them  to  pay 
a  part  of  the  Barber  loan,  they  must  have  made  it 
with  some  person  at  some  time  and  place.  They  do 
not  appear  to  have  made  any  such  contract  with  either 
Barber  or  Toomey.  In  fact  there  is  no  evidence  in 
the  record  showing  that  they  made  any  such  contract 
v^th  anyone.  The  evidence  is  insufficient  to  prove 
the  making  of  such  a  contract.  There  is  evidence 
tending  to  show  that  they  made  statements  indicating 
that  they  felt  bound  in  some  way  for  part  of  said  debt. 

7.  In  order  to  establish  a  contract,  the  evidence 
should  show  when,  where  and  with  whom  the  contract 
was  made,  and  the  terms  thereof.  There  is  no  evi- 
dence in  the  record  showing  that  either  Casey  or 
Hutchinson  agreed  with  Barber,  Toomey  or  any  per- 
son that  the  Barber  mortgage  should  cover  their  half 
interest  in  the  leasehold  estate,  and,  without  such  a 
contract,  said  mortgage  cannot  be  a  lien  thereon. 

8.  To  constitute  even  an  equitable  mortgage,  there 
must  be  some  kind  of  agreement  by  the  owner  of  prop- 
erty that  shall  be  held  as  security  for  a  debt:  1  Jones 
Mortgages  (6  ed.),  §167;  11  Am.  &  Eng.  Ency.  of 
Law  (2ed.),p.  123. 

9.  One  tenant  in  common,  as  such,  has  no  power  to 
mortgage  or  convey  the  property  of  his  cotenant: 
Freeman,  Cotenancy  and  Partition,  §  183. 

10.  The  assignee  of  a  lease  is  bound  to  the  lessor 
by  the  covenants  of  the  lease.  In  this  case  the  cove- 
nant of  Toomey  to  erect,  on  the  leased  premises,  a 
building  was  binding  on  Casey  and  Hutchinson,  but 
the  covenant  does  not  provide  when  such  building 
should  be  built,  nor  does  it  authorize  Toomey  to  bor- 
row money  with  which  to  erect  the  building,  and  to 
mortgage  the  one-half  interest  in  the  leasehold  estate 
which  he  had  sold  to  Casey  to  secure  the  loan. 
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The  part  of  the  decree  of  the  court  below  declaring 
that  the  one-fourth  interest  in  said  leasehold  estate 
owned  by  J.  D.  Casey  and  the  one-fourth  interest  in 
said  leasehold  estate  owned  by  J.  H.  Hutchinson  are 
subject  to  the  plaintiff's  said  mortgage,  and  that  said 
mortgage  is  prior  in  time  and  superior  in  right  to  the 
said  interest  of  said  Casey  and  Hutchinson  in  said 
leasehold  estate,  and  declaring,  also,  that  the  inter- 
ests in  said  leasehold  estate  owned  by  said  Casey  and 
Hutchinson  are  subject  to  said  mortgage,  and  direct- 
ing that  the  whole  of  said  leasehold  estate  created  by 
the  lease  of  said  S.  M.  Barr  and  others  be  sold,  and 
foreclosing  and  barring  the  said  interests  of  said 
Casey  and  Hutchinson  in  said  leasehold  estate,  and  all 
provisions  of  said  decree  in  any  manner  attempting 
to  subject  to  the  lien  of  said  mortgage,  or  to  have 
sold  or  barred  or  foreclosed  the  said  one-fourth  in- 
terest of  J.  D.  Casey  or  the  one-fourth  interest  of  said 
J.  H.  Hutchinson  in  or  to  said  leasehold  estate  or  the 
buildings  on  said  premises,  are  erroneous,  and  are 
reversed  and  set  aside,  and  said  decree  is  so  modified 
as  to  provide  for  the  foreclosure  of  the  plaintiff's  said 
mortgage  on  only  the  one-half  interest  in  said  lease- 
hold estate  that  was  owned  by  J.  M.  Toomey,  A. 
Mueller,  E.  Kiesendahl  and  R.  J.  Jennings,  when  they 
executed  said  mortgage  to  the  plaintiff  on  July  31, 
1909,  and  providing  that  the  one-fourth  interest  of 
said  Casey  and  the  one-fourth  interest  of  said  Hut^^hin- 
son  in  and  to  said  leasehold  estate  are  not  in  any  man- 
ner subject  to  said  mortgage  or  the  lien  thereof,  and 
are  not  to  be  sold. 

The  decree  of  the  court  below  is  modified  as  above 
stated.  Modified. 

Mr.  Chief  Justice  McBride,  Mb.  Justice  Moobb 
and  Mb.  Justice  Bubnett  concur. 
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Argued  October  29,  decided  November  20,  1913. 

ZIMMERLE  V.  CHILDEES, 

(136  Pac.  349.) 

Pleading— Amendmenta — Allowance. 

1.  Under  Section  102,  L.  O.  L.,  providing  that  the  court  may,  at  any 
time  before  trial,  allow  any  pleading  to  be  amended,  and  for  like 
reasons  may  allow  such  pleading  to  be  amended  at  any  time  before  the 
cause  is  submitted,  when  the  amendment  does  not  substantially  change 
the  cause  of  action,  the  complaint  in  an  action  of  replevin  may  be 
amended  before  trial  by  excluding  some  of  the  chattels  mentioned  and 
including  others,  the  trial  court  having  such  extensive  power  to  allow 
amendments  before  trial  that  it  may  allow  the  filing  of  an  amended 
complaint  containing  a  new  cause  of  action,  and  the  last  provision  in 
the  statute  applying  only  to  trial  amendments. 

Trial— Arguments  of  CounseL 

2.  In  replevin  against  a  sheriff  for  chattels  taken  upon  attachment, 
the  sheriff  being  the  real  party  in  interest,  though  he  has  an  indem- 
nity bond,  statement  of  counsel  in  argument  that  he  was  not  the  real 
party  in  interest,  thus  bringing  before  the  jury  the  fact  that  he  had 
the  indemnity  bond,  is  improper. 

Trial — ^Argmnents  of  Counsel — Scope. 

3.  In  replevin  for  chattels  which  plaintiff  claimed  under  a  bill  of 
sale,  argument  of  counsel  to  the  effect  that  the  bill  of  sale  had  been 
recorded  is  improper,  where  the  evidence  did  not  show  such  recordation. 

Trial — ^Argument  of  Counsel — Duty  of  Court. 

4.  It  is  the  duty  of  trial  courts  to  compel  counsel  to  keep  within 
the  limits  of  legitimate  argument,  and  they  should  not  allow  them  to 
argue  matters  not  within  the  issues  and  not  within  the  evidence. 

Appeal  and  Error — ^Review — ^Harmlefls  Error. 

5.  Improper  argument  by  counsel  constitutes  reversible  error,  there 
being  a  presumption  of  prejudice  unless  the  appellate  court  can  see 
that  the  adverse  party  was  not  injured. 

Chattel  Mortgages— Wliat  Constitutes — ^Determination. 

6.  In  determining  whether  a  transaction  is  a  sale  or  a  chattel  mort- 
gage, the  court  will  take  into  consideration  the  intention  of  the  parties 
in  view  of  all  the  circumstances,  the  question  whether  a  bill  of  sale 
is  really  a  chattel  mortgage  or  a  sale  being  principally  one  of  intent. 

[As  to  distinction  between  chattel  mortgage  and  conditional 
sale,  see  notes  in  Ann.  Cas.  19120^361;  1  Am.  St.  Bep.  63;  94  Am. 
8t.  Eep.  234.] 

Chattel  Mortgages — ^BiUs  of  Sale— What  Constitutes. 

7.  Where  a  bill  of  sale  was  given  as  security  for  the  payment  of 
two  overdue  notes,  the  transaction  constitutes  a  chattel  mortgage,  it 

§7  Or.— SO 
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appearing  that  the  payee  of  the  notes  retained  them  and  was  to  sell 
the  property  covered  by  the  bill  of  sale  and  credit  the  amount  received 
on  the  debt,  but  that  no  credit  was  to  be  made  until  the  payee  received 
something  out  of  the  sale  of  the  property. 

Chattel  Mortgagee— ActioD8~-Establi8liment. 

8.  In  an  action  at  law  upon  a  document  purporting  to  be  a  bill  of 
sale  absolute  on  its  face,  it  may  be  shown  to  be  a  chattel  mortgage. 

Oliattel  Mortgagee— BecordatloiL 

9.  A  bill  of  sale,  if  to  secure  a  debt,  may  be  recorded  as  a  chattel 
mortgage,  provided  it  is  duly  attested,  acknowledged  and  certified. 

[As  to  effect  of  failure  to  record  chattel  mortgage,  see  note  in 
137  Am.  St.  Eep.  471.] 

From  Union :  John  W.  Knowles,  Judge. 

En  Banc.  This  is  an  action  by  David  Zimmerle 
against  Frank  P.  Childers.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.  The  facts  are 
fully  set  forth  in  the  opinion  by  Mr.  Justice  Ramsey. 

Bbvebsed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Turner  Oliver. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  R.  J.  Green  and  Mr.  Francis  S.  Ivanhoe,  with  an 
oral  argument  by  Mr.  Green. 

Mr.  Justice  Ramsey  delivered  the  opinion  of  the 
court. 

On  the  25th  day  of  October,  1912,  the  plaintiff  be- 
gan this  action  to  recover  possession  of  24  hogs  and 
a  lot  of  other  personal  property  described  in  the 
original  complaint.  On  November  21,  1912,  the  de- 
fendant filed  an  answer  to  said  complaint.  On  Octo- 
ber 20,  1912,  the  plaintiff  filed  a  motion  for  leave  to 
file  an  amended  complaint,  and  appended  to  his  motion 
a  copy  of  the  proposed  amended  pleading.  It  appears 
that  said  amended  complaint  adds  to  the  property 
sought  to  be  recovered  by  the  original  complaint  17 
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tons  of  baled  timothy  hay  of  the  alleged  value  of  $175. 
We  believe  that  the  court  did  not  pass  on  said  motion 
for  leave  to  file  said  amended  complaint.  On  January 
9,  1913,  the  plaintiff  filed  another  motion  for  leave  to 
file  an  amended  complaint,  and  appended  a  copy  of 
said  proposed  amended  complaint  to  said  motion. 
The  court  on  February  27,  1913,  made  an  order  per- 
mitting said  amended  complaint  to  be  filed.  This  was 
done  against  the  objection  of  the  defendant.  This 
amended  complaint  omits  all  the  personal  property 
described  in  the  original  complaint  excepting  the  24 
hogs,  and  includes  the  17  tons  of  baled  timothy  hay, 
not  mentioned  in  the  original  complaint.  This  hay 
was  included  in  the  other  amended  complaint  referred 
to,  supra.  It  will  be  noticed  that  the  amended  com- 
plaint, allowed  by  the  court  below  to  be  filed,  omits  a 
large  amount  of  property  described  in  the  original 
complaint,  and  includes  17  tons  of  hay  not  named 
therein,  and  that  the  only  property  described  in  both 
the  original  and  the  amended  complaint  so  filed  is  the 
24  hogs.  On  January  27,  1913,  the  defendant  filed  an 
answer  to  said  amended  complaint  denying  every  al- 
legation thereof,  excepting  as  especially  admitted  in 
said  answer.  The  answer  alleged  in  substance,  inter 
alia,  that  the  defendant  was  the  sheriff  of  Union 
County;  that  J.  B.  Weaver  began  an  action  against 
the  Grande  Ronde  Orchard  Company,  a  corporation, 
in  the  Circuit  Court  of  Union  County,  on  July  11, 1912, 
to  recover  from  said  company  the  sum  of  $442.37  and 
costs;  that  in  said  action  a  writ  of  attachment  was 
duly  issued  and  directed  to  the  defendant  as  sheriff 
of  said  county,  requiring  him  to  attach  and  safely  keep 
any  property  that  he  could  find  in  said  county  belong- 
ing to  said  Grande  Ronde  Orchard  Company,  to  se- 
cure the  payment  of  any  judgment  which  said  J.  B. 
Weaver  might  recover  in  said  action;  that  said  writ 
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was  duly  issued  out  of  said  Circuit  Court  in  said 
cause;  that  said  writ  was  placed  in  the  hands  of  the 
defendant  herein,  as  sheriff  for  service  on  July  11, 
1912 ;  that  on  said  day,  by  virtue  of  said  writ,  the  de- 
fendant herein  did  attach  as  the  property  of  the 
Grande  Eonde  Orchard  Company  the  said  17  tons  of 
timothy  hay  and  said  24  hogs,  described  in  the  amended 
complaint  and  some  other  property;  that  on  Novem- 
ber 4,  1912,  said  J.  B.  Weaver,  in  the  said  action  by 
him  begun  against  said  Grande  Eonde  Orchard  Com- 
pany, as  aforesaid,  duly  obtained  in  said  Circuit  Court 
a  judgment  against  said  company  for  the  sum  of 
$505.85  and  $138.80  costs  and  an  order  for  the  sale  of 
said  attached  property;  that  on  November  11,  1912, 
a  writ  of  execution  and  an  order  of  sale  of  said  at- 
tached property  was  regularly  issued  out  of  said  court 
to  enforce  said  judgment ;  that  said  writ  of  execution 
was  placed  in  the  hands  of  the  defendant  herein 
for  service ;  that  the  defendant  herein  as  such  sheriff, 
by  authority  of  said  execution  and  order  of  sale, 
after  giving  due  notice  thereof,  on  November  29, 
1912,  duly  sold  all  of  said  17  tons  of  timothy  hay 
and  22  of  said  hogs,  and  released  all  of  the  other 
property  so  attached;  that  the  defendant  herein  al- 
leged, also,  that  the  plaintiff  was  the  treasurer  and 
business  manager  of  said  Grande  Eonde  Orchard  Com- 
pany, and  that  on  or  about  March  12,  1912,  the  plain- 
tiff procured  to  be  made  out  at  Seattle,  Washington, 
by  one  H.  D.  Smith,  who  claimed  to  be  the  president 
and  one  John  Leigh,  who  claimed  to  be  secretary  of 
said  company,  a  bill  of  sale,  by  which  said  president 
and  secretary  of  said  company  pretended  to  sell  and 
convey  to  the  plaintiff,  who  was  treasurer  and  general 
manager  of  said  corporation,  the  said  17  tons  of  tim- 
othy hay  and  24  hogs,  and  a  large  amount  of  other  per- 
sonal property  belonging  to  said  company;  said  pre- 
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iended  bill  of  sale  was  made  without  any  valuable  con- 
sideration; that  it  was  made  by  said  president  and 
secretary  without  any  authority  from  the  board  of  di- 
rectors of  said  company,  and  without  any  valuable  con- 
sideration passing  from  said  David  Zimmerle  to  said 
corporation,  and  pretended  to  transfer  to  said  Zim- 
merle all  of  the  personal  property  belonging  to  said 
company;  that  said  pretended  sale  was  sham,  and  with- 
out consideration,  and  was  made  for  the  purpose  of 
hindering,  delaying  and  defrauding  the  creditors  of 
said  company,  and  especially  said  J.  B.  Weaver;  that 
it  did  so  hinder  and  defraud  said  J.  B.  Weaver;  that 
the  said  pretended  bill  of  sale  was  sham  and  fraudu- 
lent; that  all  of  said  personal  property  remained  in 
the  possession  of  said  company,  and  that  no  part 
thereof  was  ever  delivered  into  the  possession  of  the 
plaintiff,  but  it  remained  wholly  in  the  possession  of 
said  company  after  said  pretended  bill  of  sale  was 
made  until  it  was  attached,  as  aforesaid;  and  that  the 
plaintiff  did  not,  at  any  time,  own  said  property,  or 
any  part  thereof,  etc.  The  plaintiff  replied  to  said 
answer,  denying  most  of  the  new  matter  therein,  and 
setting  up  new  matter.  The  reply  alleges,  in  sub- 
stance, inter  alia,  that  at  the  date  of  the  bill  of  sale 
referred  to  in  the  answer,  said  Grande  Ronde  Orchard 
Company  owed  the  plaintiff  two  promissory  notes,  one 
for  $2,400  and  the  other  for  $1,000— both  past  due, 
and,  being  unable  to  pay  the  same,  on  the  12th  day  of 
March,  1912,  sold  all  of  said  personal  property  to  the 
plaintiff,  and  that  the  consideration  for  said  sale  was 
that  the  plaintiff  should  sell  said  personal  property, 
and  apply  the  proceeds  thereof  on  said  notes,  and  that 
said  bill  of  sale  was  made  in  good  faith,  etc. 

The  defendant  specifies  several  alleged  errors  for 
which  he  asks  a  reversal  of  the  judgment  of  the  court 
below. 
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1.  The  first  point  made  is  that  the  court  erred  in 
permitting  the  plaintiff  to  file  the  amended  complaint 
Section  102,  L.  0.  L.,  provides:  **The  court  may,  at 
any  time  before  trial,  in  the  furtherance  of  justice, 
and  upon  such  terms  as  may  be  proper,  allow  any 
pleading  or  proceeding  to  be  amended  by  adding  the 
name  of  a  party,  or  other  allegation  material  to  the 
cause,*'  etc.  The  statute  relating  to  amendments  of 
pleadings  is  liberally  construed  in  favor  of  parties  ask- 
ing permission  to  amend. 

It  is  within  the  power  of  the  trial  court  to  allow, 
before  trial,  an  amended  complaint  to  be  filed  contain- 
ing a  new  cause  of  action:  Talbot  v.  Garretson,  31  Or. 
256  (49  Pac.  978) ;  Lieuallen  v.  Mosgrove,  37  Or.  448 
(61  Pac.  1022) ;  York  v.  Nash,  42  Or.  327  (71  Pac.  59). 

In  Talbot  v.  Garretson,  31  Or.  256  (49  Pac.  978K 
the  court  says:  **It  follows,  we  think,  that  it  is  within 
the  power  of  the  trial  court  to  allow,  before  trial,  an 
amended  complaint  to  be  filed  containing  a  new  cause 
of  action  or  suit  material  to  the  controversy  then  be- 
fore the  court.'' 

In  Lieuallen  v.  Mosgrove,  37  Or.  448  (61  Pac.  1022), 
the  court  says :  **It  must  be  regarded  as  settled  in  this 
state  that  the  court  may,  before  trial,  allow  a  pleading 
to  be  amended  by  inserting  a  new  cause  of  action  or 
defense,  if  it  is  germane  to  or  connected  with  the  sub- 
ject matter  of  the  controversy." 

In  York  v.  Nash,  42  Or.  327  (71  Pac.  59),  the  court 
says:  ** Indeed,  the  court  may,  in  the  exercise  of  a 
sound  discretion,  permit  a  pleading  to  be  amended 
before  trial  by  introducing  a  new  cause  of  action  or 
defense,  material  to  the  subject  matter  of  the  contro- 
versy." 

In  this  case,  the  amendment  of  the  complaint  con- 
sisted in  leaving  out  a  large  amount  of  personal  prop- 
erty that  was  described  in  the  original  complaint,  and 
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inserting  in  the  amended  complaint  the  17  tons  of 
baled  timothy  hay  that  was  not  included  in  the  original 
pleading.  The  24  hogs  were  described  in  both  plead- 
ings. The  17  tons  of  timothy  hay  were  attached  by 
the  defendant  at  the  same  time  that  he  attached  the 
24  hogs,  and  the  other  property.  It  appears  by  the 
answer  that  the  property  that  was  omitted  from  the 
amended  complaint  was  released  by  the  defendant 
when  he  sold  the  hay  and  hogs. 

The  provision  of  Section  102,  L.  O.  L.,  providing  that 
the  amendment  of  a  pleading  shall  not  substantially 
change  the  cause  of  action  or  the  defense,  does  not 
apply  to  amendments  made  before  trial.  It  applies 
only  to  amendments  made  during  the  trial.  The  order 
of  the  court  permitting  the  amended  complaint  to  be 
filed  was  properly  made. 

2, 3.  When  the  trial  began,  the  attorney  for  the  de- 
fendant stated  that  J.  B.  Weaver,  in  whose  action  the 
property  in  dispute  was  attached  and  sold,  was  absent 
from  the  State  of  Idaho,  and  that  he  had  been  unable 
to  get  in  communication  with  him,  or  to  have  him  pres- 
ent at  the  trial.  One  of  the  attorneys  for  the  plaintiff, 
in  making  his  opening  statement  to  the  jury,  declared 
that  the  defendant  was  only  a  nominal  party ;  that  Mr. 
Weaver  was  the  real  party  in  interest,  but  did  not  show 
sufficient  interest  in  the  case  to  be  present  at  the  trial. 
The  defendant  took  exception  to  the  remark  of  said 
counsel  for  the  plaintiff,  and  the  exception  was  allowed 
by  the  court.  Afterward,  in  rebuttal,  said  attorney 
for  plaintiff  called  the  defendant  as  a  witness,  and 
over  the  objection  of  the  defendant  to  such  evidence 
as  immaterial,  he  was  required  to  testify  that  he  was 
the  sheriff  at  the  time  the  action  was  commenced,  and 
that  he  had  an  indemnity  bond  of  $500  to  indemnify 
himself  against  loss  in  case  the  jury  should  find  against 
him.    And,  in  his  closing  argument  to  the  jury,  said 
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attorney  for  the  plaintiff  declared,  in  effect,  that  the 
defendant  Childers  was  only  a  nominal  party  to  the 
suit;  that  J.  B.  Weaver  was  the  real  party  in  interest, 
who  had  not  shown  sufficient  interest  in  the  trial  to 
attend.     The  attorney  for  the  defendant  excepted  to 
said  remarks,  and  his  exception  was  allowed  by  the 
court.     The  said  attorney   for  the  plaintiff,   in   his 
closing  address  to  the  jury,  appealed  to  the  jury  to  find 
for  the  plaintiff,  because  plaintiff  had  shown  his  good 
faith  by  getting  a  bill  of  sale  from  the  Grande  Ronde 
Orchard  Company  and  placing  the  same  on  record  as 
notice  to  all  the  world  that  he  was  the  owner  of  the 
property  in  dispute  on  the  12th  day  of  March,  and 
thereafter.     The  attorney  for  the  defendant  objected 
to  this  statement,  and  asked  that  the  same  be  taken 
from  the  jury  on  the  ground  that  there  was  no  evi- 
dence before  the  jury  that  any  such  bill  of  sale,  or  pre- 
tended bill  of  sale,  was  ever  placed  on  record,  and  that 
the  pretended  bill  of  sale  was  not  witnessed  so  as  to 
entitle  it  to  be  recorded,  and  there  is  no  law  authoriz- 
ing a  bill  of  sale  to  be  placed  on  record,  even  if  prop- 
erly witnessed.     The  said  attorney  for  the  plaintiff 
declared  that  he  did  not  claim  that  the  instrument  was 
entitled  to  go  on  record,  but  insisted  that  the  jury  had 
a  right  to  consider  the  fact  that  it  was  placed  on  rec- 
ord as  showing  good  faith  of  the  plaintiff.     The  de- 
fendant's request  was  denied  by  the  court,  and  an  ex- 
ception to  the  ruling  allowed. 

The  questions  in  this  case  were,  whether  the  plain- 
tiff was  the  owner  of  the  property  described  in  the 
amended  complaint,  and  if  he  was,  what  was  its  value. 
The  real  and  only  party  plaintiff  was  David  Zimmerle, 
and  the  real  and  only  party  defendant  was  Frank  P. 
Childers.  J.  B.  Weaver  was  not  a  party  to  the  action 
in  any  sense.  The  judgment  sought  by  the  plaintiff 
was  against  Childers,  and  not  against  Weaver.    The 
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counsel  for  the  plaintiff  had  no  right  to  say  to  the  jury 
that  Childers  was  only  a  nominal  party,  and  that 
Weaver  was  the  real  party.  He  had  no  right  to  bring 
Weaver  into  the  ease  at  all.  The  case  was  between 
Zimmerle  and  Childers.  To  assert  that  Childers  was 
only  a  nominal  party,  and  that  Weaver  was  the  real 
party  was  to  misrepresent  the  issue  to  be  tried.  It 
was  immaterial  to  any  issue  in  the  case  to  prove  that 
the  defendant  had  a  bond  to  indemnify  him  against 
having  to  pay  a  possible  judgment.  The  indemnity 
bond  was  a  matter  between  the  defendant  and  the  per- 
son who  gave  it.  The  jury  had  no  right  to  consider 
that  fact  at  all.  To  prove  that  the  defendant  had  a 
bond  of  indemnity,  and  then  to  appeal  to  the  jury  and 
say  that  the  defendant  was  only  a  nominal  party,  and 
that  Weaver  was  the  real  party,  was  an  indirect  way 
of  saying  to  the  jury  that  Weaver  or  the  person  who 
gave  the  bond  and  not  Childers  would  have  to  pay  the 
judgment,  and  therefore  that  they  should  be  the  more 
willing  to  find  a  verdict  for  the  plaintiff.  Such  ap- 
peals are  made  for  the  purpose  of  injecting  into  a  case 
an  irrelevant  and  vicious  element. 
'  There  was  no  evidence  that  the  bill  of  sale  had  been 
recorded.  Notwithstanding  this  fact  and  the  further 
fact  that  counsel  for  the  plaintiff  expressly  admitted 
that  it  was  not  entitled  to  be  recorded,  he  appealed  to 
the  jury  to  find  for  the  plaintiff,  because,  as  he  as- 
serted, the  plaintiff  had  shown  his  good  faith  by  ob- 
taining the  bill  of  sale  and  placing  it  on  record  as 
notice  to  all  the  world  that  he  was  the  owner  of  the 
property  in  dispute.  The  counsel  for  the  plaintiff  did 
not  prove  that  the  paper  had  been  recorded,  but  as- 
serted that  fact  without  proof.  Counsel  has  no  right 
to  place  a  fact  like  that  before  the  jury  by  a  statement 
made  in  his  argument.  If  he  wanted  that  fact  before 
the  jury,  he  should  have  offered  proof  of  it.    If  he 
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had  offered  proof  that  the  bill  of  sale  had  been  re- 
corded, it  would  have  been  objected  to  and  probably 
ruled  out.  He  got  it  before  the  jury  as  a  part  of  his 
closing  address,  and  appealed  to  them  to  consider  it  in 
finding  their  verdict. 

4,  5.  The  trial  of  a  hotly  'contested  lawsuit  is  a  bat- 
tle, and  able  lawyers  with  good  intentions  sometimes, 
out  of  zeal  for  their  client's  success,  overstep  the  law- 
ful bounds  of  their  privileges,  as  counsel,  to  the  injury 
of  the  opposite  party.  When  they  do  so,  it  is  the  duty 
of  the  trial  courts  to  stop  them  and  constrain  them  to 
keep  within  the  limits  of  their  privileges.  When  ob- 
jections are  made  to  improper  remarks  by  counsel,  in 
their  addresses  to  juries,  and  the  courts  overrule  the 
objections,  and  permit  counsel  to  go  on  with  improper 
statements,  such  action  is  reversible  error,  unless  it 
can  be  seen  by  the  appellate  court  that  the  adverse 
party  was  not  injured  by  such  remarks. 

In  Elliott's  General  Practice,  Volume  2,  Section  695, 
the  author  says:  ** Whenever  counsel  is  guilty  of  mis- 
conduct in  argument,  an  objection  should  be  made,  and 
exception  to  the  ruling  of  tiie  court,  or  refusal  to  rule 
thereon,  taken  at  the  time  and  brought  into  the  record 
by  bill  of  exceptions.  Counsel  has  a  right  to  inter- 
pose, in  a  proper  manner  during  the  argument  of  ad- 
verse counsel,  to  make  such  objection.  K  that  court, 
over  proper  objection,  erroneously  permits  counsel 
to  persist  in  such  misconduct,  an  instruction  to  the 
jury  to  disregard,  or  not  to  consider,  the  improper  re- 
marks, will  not,  as  a  general  rule,  cure  the  error." 
The  same  author  in  the  same  volume  (Section  698) 
says:  **As  a  general  rule,  counsel  in  argument  must 
confine  themselves  to  the  facts  brought  in  evidence. 
Thus,  it  is  error,  and  cause  for  a  new  trial  to  permit 
counsel,  over  proper  objections  and  exceptions,  to  state 
and  comment  upon  facts  pertinent  to  the  issue,  but  not 
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in  evidence.  So,  it  is  improper  for  counsel  to  refer  to 
facts  not  pertinent  to  the  issue,  but  calculated  to  preju- 
dice the  case  to  the  injury  of  the  opposite  party,** 

In  38  Cyc,  pages  1497,  1498,  it  is  said:  *'It  is  highly 
improper,  and  ordinarily  ground  for  reversal,  for 
counsel  in  argument  to  tell  the  jury  that  defendant  is 
insured  or  has  indemnity  against  any  verdict  ren- 
dered against  him  in  the  case  on  tried.'* 

In  Lassig  v.  Barskey  (Sup.),  87  N.  Y.  Supp.  425, 
the  court  says:  "In  view  of  the  information  conveyed 
hj  plaintiff's  counsel  to  the  jurors,  under  the  guise  of 
inquiring  into  their  qualifications,  that  the  defendant 
vras  insured  against  loss  in  the  event  of  a  recovery 
against  him,  and  a  repetition  of  this  reprehensible 
practice  in  the  course  of  the  cross-examination  of  one 
of  defendant's  witnesses,  the  judgment  and  order  ap- 
pealed from  should  be  reversed,  and  a  new  trial  or- 
dered.** 

In  Hollis  V.  United  States  Glass  Co.,  220  Pa.  49  (69 
Atl.  55),  the  facts  were  that  the  plaintiff's  counsel,  in 
the  court  below,  had  said  in  his  argument  to  the  jury : 
**It  is  nothing  to  the  glass  company  what  this  verdict 
shall  be ;  it  is  the  insurance  company  that  will  have  to 
pay  the  verdict,"  etc.  Commenting  on  this,  the  court 
said: 

**  This  was  an  invitation  to  find  a  verdict  on  false 
grounds,  and  it  is  open  to  the  objections  named  in  the 
opinion  in  Saxton  v.  Pittsburg  Ry.  Co.,  219  Pa.  492 
(68  Atl.  1022). 

**In  determining  whether  there  was  actionable  negli- 
gence and  damages  sustained,  it  cannot  be  pretended 
that  the  fact  that  the  defendant  was  insured  against 
loss  had  the  slightest  bearing.  The  statement  of  coun- 
sel was  improper,  and  it  was  prejudicial  to  the  defend- 
ant" 
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In  Manufacturing  Co.  v.  Woodall,  115  Tenn.  605-608 
(90  S.  W.  623),  the  facts  were  that  the  plaintiff  was 
suing  for  damages  for  personal  injuries,  and  the  coun- 
sel for  the  plaintiff  made  several  attempts  to  prove 
that  the  defendant  was  insured  against  having  to  pay 
any  verdict  that  might  be  recovered,  but  the  trial  court 
would  not  permit  such  evidence  to  be  given.  How- 
ever, in  the  argument  to  the  jury  the  attorney  for 
plaintiff  claimed  that  he  had  a  right  to  assume  that 
the  defendant  had  such  insurance,  and  claimed  that  if 
it  had  not  had  such  insurance  it  would  have  been  more 
careful.  Counsel  for  the  defendant  at  once  objected 
to  said  remarks,  and  moved  for  a  mistrial  on  account 
thereof,  but  the  trial  court  denied  the  motion  and  in- 
structed the  jury  not  to  consider  said  improper  re- 
marks. The  Supreme  Court,  commenting  on  said  re- 
marks and  the  action  of  the  trial  court,  said:  ** Should 
a  verdict  obtained  under  such  conditions  be  per- 
mitted to  stand?  We  think  not.  It  is  too  well  settled 
to  require  citation  of  authorities  that,  in  an  action  of 
negligence,  it  is  incompetent  to  show  that  the  defend- 
ant is  insured  against  loss  in  case  of  a  recovery 
against  him  on  account  of  his  negligence.  *  *  The 
effect  of  this  could  not  have  been  otherwise  than  pre- 
judicial to  the  company,  in  that  the  jury  would  the 
more  readily  return  a  verdict  against  it  upon  the  as- 
sumption that  it  was  indemnified  against  loss.^' 

In  Lone  Star  Brewing  Co.  v.  Voith  (Tex.  Civ.  App.), 
84  S.  W.  1100,  the  court  says:  *' There  are  a  number 
of  assignments  of  error  predicated  upon  bills  of  ex- 
ception which  show,  on  the  part  of  appellee's  counsel,'' 
persistent  efforts  *' during  the  trial,  from  the  be- 
ginning to  the  close  of  his  argument,  to  get  before  the 
jury  the  fact  that  appellant  was  insured  by  some  in- 
surance company  against  loss,  by  reason  of  appellee's 
injuries,  and  to  create  the  impression  upon  the  jury 
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that  by  reason  of  such  insurance  the  damages  sued  for, 
if  recovered,  would  fall  upon  the  insurance  company, 
and  not  upon  the  appellant.  We  are  of  the  opinion 
that  this  conduct  on  the  part  of  plaintiff's  counsel  was 
prejudicial  to  the  defendant,  and  constitutes  error, 
which  requires  a  reversal  of  the  judgment.*' 

In  this  case,  the  counsel  for  plaintiff,  over  the  objec- 
tion of  the  defendant,  proved  that  the  defendant  had 
a  bond  indemnifying  him  against  having  to  pay  any 
judgment  not  exceeding  $500,  that  might  be  recovered, 
and  then  argued  to  the  jury  that  the  defendant  was 
only  a  nominal  party  and  that  the  real  party  was  J.  B. 
Weaver,  at  whose  suit  the  property  was  attached. 
This  conduct  of  the  plaintiff's  counsel  was  prejudicial 
error. 

The  remarks  of  the  plaintiff's  counsel,  over  the  ob- 
jection and  exception  of  the  defendant,  concerning  the 
pretended  recording  of  said  bill  of  sale,  were  error, 
also.  Trial  courts  are  clothed  with  ample  power  to 
prevent  counsel's  arguing  to  jurors  matters  not  within 
the  issues,  or  not  within  the  evidence,  and  they  should 
not  hesitate  to  use  this  power,  and  thus  safeguard  the 
rights  of  litigants. 

As  a  new  trial  will  be  granted,  it  is  not  necessary  to 
pass  on  the  question  whether  the  onus  is  on  the  plain- 
tiff to  show  that  the  bill  of  sale  was  executed  by  proper 
authority,  or  whether  the  authority  of  the  oflScers  will 
be  presumed  prima  facie  from  the  manner  in  which 
said  paper  appears  to  have  been  executed.  The 
parties  can  get  their  evidence  in  better  form  for  a 
new  trial,  we  presume. 

6,  7.  The  appellant  contends  that  said  bill  of  sale,  if 
it  has  any  validity,  is  shown  by  the  evidence  to  be  a 
mortgage.  On  its  face  it  is  a  bill  of  sale.  The  evi- 
dence tends  to  prove  that,  at  the  time  that  this  paper 
bears  date,  the  Grande  Ronde  Orchard  Company  was 
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indebted  to  the  plaintiff  in  the  sum  of  $3,400,  which 
was  evidenced  by  two  promissory  notes.  These  notes 
were  past  due,  and  the.  company  was  in  financial  dis- 
tress and  unable  to  pay  them.  One  note  was  given  for 
$1,000  and  the  other  for  $2,400.  The  bill  of  sale  pur- 
ports to  have  been  made  for  $1  and  other  valuable 
considerations.  The  plaintiff  alleges  in  his  reply  that 
the  consideration  for  the  execution  of  the  bill  of  sale 
was  that  he  should  sell  the  property  described  therein 
and  apply  the  proceeds  thereof  upon  said  two  promis- 
sory notes.  In  his  evidence  he  testifies  that  he  de- 
manded the  money  owing  him  on  said  two  notes,  and 
that  he  got  the  bill  of  sale,  with  the  agreement  that  he 
would  sell  the  property  and  apply  what  he  should  get 
therefrom  on  said  notes.  He  kept  both  notes  and  has 
not  credited  anything  on  either  of  them.  The  plain- 
tiff had  this  bill  of  sale  prepared  and  sent  it  to  Seattle, 
and  received  it  back  through  the  mail,  after  it  had 
been  signed.  Mr.  Geo.  L.  Cleaver,  one  of  the  directors 
of  the  Grande  Ronde  Orchard  Company,  testified,  in 
substance,  that  it  was  his  understanding  that  this  bill 
of  sale  was  made  to  the  defendant  so  that  he  could  sell 
some  of  the  property  on  the  ranch  at  Cove,  and  apply 
it  on  his  notes  that  were  due.  While  this  instrument 
on  its  face  purports  to  be  an  absolute  bill  of  sale,  the 
allegation  in  the  reply  cited  supra,  and  the  evidence  of 
the  plaintiff  and  Mr.  Cleaver,  tend  to  prove  that  it  was 
executed  to  secure  the  payment  of  the  promissory 
notes  referred  to  supra. 

If  this  bill  of  sale  was  intended  at  the  time  that  it 
was  executed  to  operate  as  security  for  the  payment  of 
a  debt  owing  by  the  vendor  to  the  vendee,  it  is,  in  effect, 
a  chattel  mortgage.  In  35  Cyc,  pages  34,  35,  the  law 
is  stated  thus:  **In  determining  whether  a  transaction 
is  a  sale  or  a  chattel  mortgage,  the  court  will  take  into 
consideration  the  intention  of  the  parties,  in  view  of 
all  the  circumstances.'' 
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In  4  Am.  &  Eng.  Ency.  of  Law  (2  ed.),  pages  562, 
563,  the  rule  is  stated  thus:  **A  bill  of  sale,  although 
absolute  on  its  face,  if  taken  as  security  for  a  debt,  is 
in  effect  a  chattel  mortgage,  and,  as  to  the  immediate 
parties  thereto,  will  in  equity  be  treated  as  such.  But, 
on  the  other  hand,  the  general  principle  is  that,  where 
the  transaction  clearly  shows  that  the  entire  interest 
in  the  property  is  conveyed  without  reservation,  it 
will  be  treated  as  an  absolute  sale." 

In  NicJclin  v.  Betts  Spring  Co.,  11  Or.  407  (5  Pac. 
52,  50  Am.  Rep.  477),  the  court  says:  **It  is  hardly 
necessary  to  cite  authorities  to  show  that  a  bill  of  sale 
absolute  in  its  terms  becomes  a  chattel  mortgage  upon 
proof  by  parol  that  it  was  made  to  secure  a  debt.  It  is 
the  nature  of  the  transaction  at  its  inception  which 
determines  the  character  of  the  instrument." 

In  Spalding  v.  Brown,  36  Or.  166  (59  Pac.  187),  the 
court  says :  **  There  is  perhaps  no  conclusive  single  test 
by  which  it  may  be  determined  that  any  transaction 
may  be  denominated  or  legally  characterized  as  a 
mortgage,  as  distinguished  from  a  conditional  sale. 
The  primary  inquiry  may  be  said  to  be  the  intention 
of  the  parties,  and  this  may  be  determined,  not  alone 
by  the  instrument  which  forms  the  basis  of  the  trans- 
action, but  by  the  attendant  and  surrounding  circum- 
stances, and  the  conditions  under  which  it  was  deliv- 
ered and  designed  to  become  effective.^' 

In  this  case  if  it  was  the  intention  of  the  parties  at  the 
time  the  instrument  was  executed  to  convey  to  the 
vendee  the  entire  interest  in  the  property  without 
reservation,  said  instrument  was  a  bill  of  sale ;  but,  if 
it  was  the  intention  of  the  vendor  to  convey  the  prop- 
erty to  the  plaintiff  to  secure  the  debt  which  the  com- 
pany owed  him,  with  the  agreement  that  he  was  to  sell 
the  property  and  to  credit  the  amount  received  for  it* 
on  the  debt,  and  that  no  credit  was  to  be  made  on  the 
debt  until  the  plaintiff  received  something  for  the  sale 
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of  the  property,  such  instrument  was  in  effect  a  chattel 
mortgage.  It  is  largely  a  matter  of  intention,  to  be 
determined  by  the  facts  and  circumstances  surround- 
ing the  transaction.  But,  in  cases  of  doubt,  courts  are 
inclined  to  construe  the  transaction  as  a  mortgage: 
Spalding  y.  Brown,  36  Or.  160  (50  Pac.  185). 

8, 9.  In  this  state,  in  an  action  at  law,  a  bill  of  sale, 
absolute  on  its  face,  may  be  shown  to  be  a  chattel 
mortgage:  Bartel  v.  Lope,  6  Or.  326;  Pacific  Biscuit 
Co.  V.  Bugger,  42  Or.  513  (70  Pac.  523). 

If  a  bill  of  sale  is  made  to  secure  a  debt,  it  is  a 
chattel  mortgage,  and,  if  executed,  witnessed,  acknowl- 
edged and  certified  as  a  chattel  mortgage  is  required 
to  be,  it  is  entitled  to  be  recorded  as  a  chattel  mort- 
gage: Nicklin  v.  Betts  Spring  Co.,  11  Or.  406  (5  Pac 
51,  50  Am.  Rep.  477). 

We  do  not  find  it  necessary  to  pass  on  the  other  ques- 
tions raised  on  this  appeal. 

The  judgment  of  the  court  below  is  reversed  and  a 
new  trial  is  granted.  Bevebsed. 


Argued  September  2,  decided  November  20,  1913, 

STATE  V.  McAllister. 

(136  Pac.  354.) 

Sodomy— -Indictment— Safllciency. 

1.  Section  1439,  L.  O.  L.,  provides  that  the  manner  of  stating  the 
act  constituting  the  crime  as  stated  in  the  appendix  to  the  Criminal 
Code  is  sufficient,  where  the  forms  are  applicable,  and  in  other  eases 
forms  may  be  used  as  nearly  similar  as  the  nature  of  the  case  per- 
mits. The  form  of  indictment  given  on  page  1011  for  charging 
rape  is  that  defendant  "forcibly  ravished  C.  D.,  a  woman  of  the  age 
of  14  years."  The  indictment  alleged  that  accused  did  unlawfully 
"commit  the  crime  against  nature  in,  upon,  and  with  one  H.  K.,  then 
and  there  being  a  male  person;  said  crime  against  nature  being  too 
well  understood  and  too  disgusting  to  be  herein  more  fully  set  forth." 
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Held,  that  the  indictmeiit  was  sufficient  under  the  code,  though  it  would 
not  be  sufficient  at  common  law. 

Orlmlnal  Iaw— Evidence — Other  Offennes. 

2.  In  a  prosecution  for  committing  the  crime  against  nature  witli 
a  male  person,  evidence  that  accused  had  committed  the  same  offense 
with  others  than  the  person  named  in  the  indictment  was  not  admissible. 

[As  to  the  admissibility  in  criminal  prosecutions  of  evidence  of 
other  offenses,  see  note  in  105  Am.  St.  Bep.  976.] 

Conrtfl — Stare  Decisis. 

3.  The  doctrine  of  stare  decisis  should  not  be  departed  from, 
unless  it  appears,  on  subsequent  examination  of  the  question,  that 
the  former  case  was  decided  contrary  to  sound  principle. 

[As  to  the  doctrine  of  stare  decisis,  see  notes  in  27  Am.  Dec. 
628;  73  Am.  St.  Bep.  98.] 

Criminal  Iaw — ^Trlal— Instmctlons — Comment  on  Facts. 

4.  Section  139,  L.  O.  L.,  provides  that  in  charging  the  jury  the 
court  shall  state  all  matters  of  law  which  it  thinks  necessary  for  the 
jury's  information,  but  shall  not  present  the  facts  of  the  case.  In  a 
prosecution  for  the  crime  against  nature  the  court  stated  that:  "The 
court  thinks  that  a  man  with  normal  sexual  instincts  is  incapable  of 
committing  the  crime,  and  that  it  is  only  a  person  of  abnormal  sexual 
sense  that  is  capable  of  committing  it.  So  if  you  are  satisfied  that 
one  was  possessed  of  this  unnatural  or  abnormal  sexual  sense,  you 
might  infer  that  he  had  a  motive."  Heldj  that  the  instruction  was 
prejudicial  error  as  being  an  expression  of  the  court's  individual  opin- 
ion on  a  matter  of  fact. 

Criminal  Law— Province  of  Jury. 

5.  The  court  should  not  express  an  opinion  on  any  fact  in  the  case 
in  charging  the  jury;  it  being  for  the  jury  to  determine  what  the  facts 
are. 

Criminal  Iaw — Quashing  Indictment— Time  of  Motion— Motion  In 
Supreme  Court. 

6.  A  motion  to  quash  the  indictment  and  discharge  accused  should 
be  filed  in  the  trial  court,  and  may  not  be  made  in  the  Supreme  Court, 
Section  1625,  L.  O.  L.,  providing  that  the  judgment  appealed  from  can 
be  reviewed  only  as  to  questions  of  law  appearing  upon  the  transcript, 
and  Supreme  Court  rule  4  (56  Or.  615,  117  Pac.  ix),  requiring  the  ap- 
pellant to  set  out  in  full  in  his  first  briefs  the  errors  alleged. 

From  Multnomah :  John  P.  Kavanaugh,  Judga 

En  Banc.     Statement  by  Mr.  Justice  Ramsey. 

The  defendant,  E.  S.  J.  McAllister,  was  convicted  of 
the  crime  against  nature  and  from  the  sentence  im- 
posed he  appeals.  Revebsbd. 

67  Or.— 81 
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For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Robert  J.  Slater. 

For  the  State  there  was  a  brief  over  the  names  of  Mr. 
Walter  H,  Evans,  District  Attorney,  Mr.  Robert  P. 
McGuire,  Deputy  District  Attorney,  and  Mr.  Frank 
Collier. 

Mb.  Justice  Ramsey  delivered  the  opinion  of  the 
court. 

1.  The  defendant  demurred  to  the  indictment,  alleg- 
ing that  it  does  not  substantially  conform  to  the  re- 
quirements of  Chapter  7  of  .Title  8  of  Lord^s  Oregon 
Laws,  in  that  it  does  not  contain  such  specifications  of 
the  crime  attempted  to  be  charged  and  the  particular 
circumstances  thereof  as  required  by  said  provisions, 
and  that  the  facts  stated  do  not  constitijte  a  crime. 

The  charging  part  of  the  indictment  is  in  the  follow- 
ing words:  *'The  said  E.  S.  J.  McAllister,  on  the  28th 
day  of  October,  1912,  in  the  county  of  Multnomah  and 
the  State  of  Oregon,  then  and  there  being,  did,  then 
and  there,  unlawfully  and  feloniously  commit  the  crime 
against  nature  in,  upon  and  with  one  Roy  Kadel,  he, 
the  said  Roy  Kadel,  then  and  there  being  a  male  per- 
son; said  crime  against  nature  being  too  well  under- 
stood and  too  disgusting  to  be  herein  more  fully  set 
forth,"  etc. 

Subdivision  6  of  Section  1448,  L.  0.  L.,  requires 
the  act  charged  as  the  crime  to  be  clearly  and  distinctly 
set  forth,  in  ordinary  and  concise  language,  without 
repetition,  and  in  such  a  manner  as  to  enable  a  person 
of  common  understanding  to  know  what  is  intended. 

All  forms  of  common-law  pleadings  in  criminal  ac- 
tions were  abolished  by  Section  1435,  L.  0.  L. 

Section  1439,  L.  0.  L.,  provides  that  the  manner  of 
stating  the  act  constituting  the  crime,  as  set  forth  in 
the  appendix  to  the  Criminal  Code,  is  sufficient  in  all 
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cases  where  the  forms  there  given  are  applicable,  and 
said  section  further  provides  that  '4n  other  cases, 
forms  may  be  used  as  nearly  similar  as  the  nature  of 
the  case  will  permit'' 

The  forms  given  in  the  appendix  of  the  Criminal 
Code  are  very  brief  and  use  no  surplus  words,  and,  in 
cases  where  no  forms  are  given,  the  pleader  is  author- 
ized to  follow  the  models  given  as  nearly  as  the  nature 
of  the  case  will  permit.  No  form  is  set  forth  for  the 
crime  against  nature,  but  a  form  for  rape  is  set  forth 
on  page  1011,  L.  0.  L.  Where  the  person  upon  whom 
the  rape  is  committed  is  above  the  age  of  consent,  the 
charging  words  are  that  the  defendant  '^forcibly  rav- 
ished C.  D.,  a  woman  of  the  age  of  1.4  years.''  It  is 
not  necessary  to  allege  that  the  defendant  *' carnally 
knew"  the  person  ravished.  The  crime  against  nature 
is  much  like  rape  as  to  the  manner  of  its  commission. 

In  the  case  of  Commonwealth  v.  Dill,  160  Mass.  536 
(36  N.  E.  472) — a  sodomy  case — the  indictment 
charged  that  the  defendant  did  *' unlawfully  and  felo- 
niously commit  a  certain  unnatural  and  lascivious  act," 
with  a  person  therein  named.  The  Massachusetts  stat- 
ute provided  that  it  should  not  be  necessary  to  allege  a 
description  of  the  crime  in  the  indictment.  Passing 
upon  the  sufficiency  of  the  indictment,  the  court  said : 
**We  think  the  indictment  good  without  reference  to 
Section  2  of  the  statute.  Before  the  statute,  sodomy 
had  long  been  known  as  a  crime  against  nature." 

In  People  v.  Williams,  56  Cal.  647,  an  information 
for  an  attempt  to  commit  the  crime  against  nature, 
charged  that  the  defendant  'Mid  willfully  and  unlaw- 
fully and  feloniously  make  an  assault  on  H.  G.,  with 
intent  to  commit  in  and  upon  the  person  of  H.  G.,  the 
infamous  crime  against  nature,"  etc.  The  court  held 
it  sufficient,  saying:  **We  have  examined  the  informa- 
tion in  this  case  and  consider  it  good.  The  acts  con- 
stituting the  offense  are  stated  in  ordinary  and  concise 
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language,  and  in  such  a  manner  as  to  enable  a  person 
of  common  understanding  to  know  what  is  intended; 
•  *  every  person  of  ordinary  intelligence  understands 
what  the  crime  against  nature  with  a  human  being  is." 
In  McClain's  Criminal  Laws,  Volume  2,  Section  1154, 
the  author  -says:  *'An  indictment  which  charges  that 
the  defendant  did  unlawfully  and  feloniously  conunit 
a  certain  unnatural  and  lascivious  act  with  a  person 
named,  or  did  feloniously,  etc.,  commit  the  infamous 
crime  against  nature  with,  etc.,  is  sufficient."  We 
hold  that  the  indictment  is  sufficient,  although  it  would 
be  insufficient  at  common  law.  The  demurrer  was 
properly  overruled. 

V^.  On  the  trial,  in  the  court  below,  several  witnesses 
^ere  permitted,  over  the  objections  of  the  defendant, 
to  give  evidence  tending  to  prove  that  the  defendant 
had  committed,  with  persons  other  than  the  person 
named  in  the  indictment,  the  crime  against  nature. 
The  case  of  State  v.  Start,  65  Or.  178  (132  Pac.  512),  is 
a  case  in  which  the  defendant  was  charged  with  the 
crime  against  nature,  committed  with  another  man.  In 
that  case  the  trial  court  had  permitted  to  be  given  in 
evidence  testimony  tending  to  prove  that  the  defendant 
had  committed  the  crime  against  nature  with  other  per- 
sons. It  was  held  in  that  case,  by  a  majority  of  the 
court,  that  such  evidence  was  not  admissible.  In  that 
case  the  opinion  of  the  majority  of  the  court  was  writ- 
ten by  Mr.  Justice  Bubnbtt,  and  concurred  in  by  Mr. 
Justice  MooRB  and  Mr.  Justice  Bean.  The  opinion  of 
the  minority  was  written  by  Mr.  Chief  Justice  McBBms 
and  concurred  in  by  Mr.  Justice  Eakin.  Those  opin- 
ions examined,  with  thoroughness  and  ability,  the  ques- 
tion as  to  the  admissibility  of  evidence  tending  to  prove 
that  the  defendant  had  committed  the  crime  against 
nature  with  persons  other  than  the  one  named  in  the 
indictment,  and  the  majority  of  the  court  held  that  such 
evidence  was  not  admissible,  while  the  opinion  of  the 
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minority  came  to  the  opposite  conclusion.  We  do  not 
deem  it  necessary  to  re-examine  that  question  in  this 
case.  We  hold  that  the  rule  declared  in  that  case  by 
a  majority  of  the  court  should  be  followed. 

In  Giblin  v.  Jordan,  6  Cal.  418,  the  court  says :  **This 
case  may  be  a  hard  one;  but  it  forms  no  reason  why 
the  former  decisions  should  be  disregarded.  The  fre- 
quent instances  in  which  courts  have  relaxed  rules  to 
avoid  the  consequences  of  cases  like  this  have  done 
more  to  confuse  and  complicate  the  law  *  *  than  all 
other  cases  put  together.  A  rule  once  established  and 
firmly  adhered  to  may  work  apparent  hardship  in  a 
few  cases,  but  in  the  end  will  have  been  more  beneficial 
than  if  constantly  deviated  from.*' 

In  Hogatt  v.  Bingama/n,  7  How.  (Miss.)  569,  the  court 
says:  **It  should  require  very  controlling  considera- 
tions to  induce  any  court  to  break  down  a  former  de- 
cision and  lay  again  the  foundations  of  the  law.^' 

In  his  work  on  Bailments,  Sir  William  Jones,  com- 
menting on  the  maxim  *Hhat  nothing  is  law  that  is  not 
reason,*'  says:  **This  is  a  maxim  in  theory  excellent, 
in  practice  dangerous;  as  many  rules,  true  in  the  ab- 
stract, are  false  in  the  concrete.  For,  since  the  reason 
of  Titius  may,  and  frequently  does,  differ  from  the 
reasoning  of  Septimins,  no  man  who  is  not  a  lawyer 
would  ever  know  how  to  advise,  unless  courts  were 
bound  by  authority  as  firmly  as  pagan  deities  were  sup- 
posed to  be  bound  by  the  decrees  of  fate.** 

In  Grignon's  Lessee  v.  Astor,  2  How.  (U.  S.)  343 
(11  L.  Ed.  283),  the  court  says:  *'We  do  not  deem  it 
necessary  now,  or  hereafter,  to  retrace  the  reasons  or 
the  authorities  on  which  the  decisions  of  this  court  in 
that  or  the  other  cases  which  preceded  it  rested.  They 
are  founded  on  the  oldest  and  the  most  sacred  of  the 
principles  of  the  common  law;  time  has  consecrated 
them;  the  courts  of  the  states  have  followed,  and  this 
court  has  never  departed  from,  them.** 
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In  Sydnor  v.  Gascoigne,  11  Tex.  455,  the  court  says: 
**The  rule  of  stare  decisis,  so  far  as  it  applies  to  de- 
cisions of  our  own  court,  should  not  be  disregarded  but 
on  the  fullest  conviction  that  the  law  had  been  settled 
wrong;  and,  even  then,  we  should  pause  and  consider 
how  far  the  reversal  would  aflFect  transactions  entered 
into  and  acted  upon,  under  the  law  of  this  court." 

In  Wells  on  Res  Adjudicata  and  Stare  Decisis,  Sec- 
tion 596,  the  author  says:  *' Hence,  when  once  a  prin- 
ciple has  been  fully  recognized,  it  should  not  be 
changed,  except  it  is  found  to  be  unbearably  wrong, 
or  else  it  is  changed  or  abrogated  by  the  legislature, 
to  whom  the  correction  of  errors  ought  usually  to  be 
left  as  to  long-established  principles,  acted  upon  as  a 
rule  of  property. ' ' 

3.  In  State  v.  Clark,  9  Or.  470,  .the  court  says: 
**  Stare  decisis  is  the  policy  of  the  courts,  and  the  prin- 
ciple upon  which  rests  the  authority  of  judicial  deci- 
sions as  precedents  in  subsequent  litigation,  and  this 
doctrine  ought  not  to  be  departed  from,  except  when 
subsequent  examination  shows  the  case  to  have  been 
decided  contrary  to  principle'' :  See,  also,  Multnomah 
County  V.  Sliker,  10  Or.  65;  Despain  v.  Crow,  14  Or. 
404  (12  Pac.  806). 

We  believe  that  the  rule  stated  in  State  v.  Clark, 
9  Or.  470,  is  the  correct  one,  and  that  a  doctrine  de- 
clared by  a  former  decision  of  this  court  should  not 
be  overruled  or  departed  from,  unless  the  court  is  sat- 
isfied upon  subsequent  examination  of  the  question 
that  the  former  case  was  decided  contrary  to  sound 
principle. 

The  case  of  State  v.  Start,  65  Or.  178  (132  Pac.  512), 
was  thoroughly  considered,  and  it  is  directly  in  point  on 
this  question,  and  a  majority  of  the  court  find  nothing 
therein  contrary  to  sound  principle,  and  we  follow  that 
case,  holding,  that  all  evidence  received  by  the  court 
tending  to  prove  that  the  defendant  had  committed 
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the  crime  against  nature  with  persons  other  than  Roy 
Kadel  (the  person  named  in  the  indictment)  was  in- 
competent and  irrelevant,  and  that  its  admission  was 
error. 

4.  The  court  below  gave  this  instruction  to  the  jury : 
**The  court  thinks  that  a  man  with  normal  sexual  in- 
stincts is  incapable  of  committing  the  crime,  and  that 
it  is  only  a  person  of  abnormal  sexual  sense  that  is 
capable  of  committing  it.  So  if  you  were  satisfied  that 
one  was  possessed  of  this  unnatural  or  abnormal  sexual 
sense,  you  might  infer  that  he  had  a  motive,  a  reason 
or  a  force,  impelling  him  to  do  such  an  act,''  etc. 

Section  139,  L»  0.  L.,  provides:  **In  charging  the 
jury,  the  court  shall  state  to  them  all  matters  of  law 
which  it  thinks  necessary  for  their  information  in  giv- 
ing their  verdict,  but  it  shall  not  present  the  facts  of 
the  case,"  etc  The  opinion  of  the  court  stated  in  the 
foregoing  charge  may  or  may  not  be  true  as  a  fact.  It 
certainly  is  not  a  matter  of  law.  The  court  has  no 
right  to  state  facts  to  the  jury,  unless  they  are  of  such 
a  nature  that  the  court  can  properly  take  judicial 
notice  of  them. 

The  case  of  Keen  v.  Keen,  49  Or.  366  (90  Pac.  149, 
14  Ann.  Gas.  45, 10  L.  R.  A.  (N.  S.)  504),  was  an  action 
by  a  wife  against  another  woman  for  damages  for 
alienating  her  husband's  affection,  and  at  the  trial  the 
judge  inadvertently,  passing  upon  an  objection  to  a 
question,  made  the  following  remarks,  in  the  presence 
of  the  jury:  **I  don't  think  it  makes  any  difference  in 
this  case.  The  charge  is  that  she  seduced  him.  My 
experience  has  been,  my  observation  has  been,  that  a 
woman  is  not  liable  to  be  seduced  without  she  con- 
tributes a  little  in  some  way  to  the  general  purposes 
of  the  case."  There  the  judge  stated  the  result  of  his 
observation  in  the  hearing  of  the  jury,  and  not  as  a 
part  of  his  charge,  and  it  was  held  to  be  error.  Pass- 
ing upon  the  matter  the  court  says :  **Our  statute  com- 
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mands  that,  in  charging  the  jury,  the  court  shall  not 
present  the  facts  of  the  case,  but  shall  inform  the  jury 
that  they  are  the  exclusive  judges  of  all  questions 
of  fact.  •  •  The  remark  complained  of  was,  in  ou 
opinion,  a  violation  of  the  provision  last  named,  and, 
believing  that  it  was  not  expressly  withdrawn,  it  is 
impossible  to  say  what  the  effect  of  such  language  was 
on  the  minds  of  the  triers  of  fact,  and  hence  the  judg- 
ment is  reversed  and  a  new  trial  ordered." 

Thompson,  in  his  work  on  Charging  the  Jury,  pages 
79,  80,  says:  ** Juries — ^particularly  ignorant  juries — 
watch  with  great  eagerness  any  expression  of  opinion 
from  the  bench,  and  are  very  apt  to  follow  it,  whether 
it  falls  from  the  lips  of  the  judge  as  a  casual  remark. 
•  •  Still  less  will  the  law  permit  an  expression  of 
his  own  opinion  of  the  facts  of  the  case,  based,  not 
upon  the  evidence,  but  upon  his  own  knowledge." 

5.  Our  statute  is  express  that  the  court  ''shall  not 
present  the  facts  of  the  case,"  but  shall  state  to  the 
jury  ''all  matters  of  law  which  it  thinks  necessary  for 
their  information"  in  rendering  a  verdict.  It  is  the 
province  of  the  jury  to  determine  what  the  facts  are 
in  any  case,  and  the  court  has  no  right  to  express  an 
opinion  on  any  fact  in  a  case,  when  charging  the  jury. 
Mr.  Chief  Justice  Kelly,  in  the  case  of  State  v.  Whit- 
ney, 7  Or.  390,  says :  "  It  is  the  exclusive  province  of 
the  jury  to  determine  questions  of  fact.  They,  and 
they  only,  have  the  right  to  judge  of  the  credibility  of 
witnesses,  and  of  the  weight  and  effect  of  their  testi- 
mony. It  has  always  been  held  to  be  an  erroneous  in- 
struction when  the  court  assumed  any  controverted 
facts  to  be  proven,  instead  of  submitting  to  the  jury 
the  question  whether  or  not  it  has  been  established  by 
the  testimony  before  them." 

In  this  case  the  trial  judge  told  the  jury  that  he 
thought  a  man  with  normal  sexual  instincts  was  not 
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capable  of  committing  the  crime  charged,  and  that  only 
a  person  of  abnormal  sexual  sense  is  capable  of  com- 
mitting such  an  offense.  The  court  then  added  that 
if  the  jury  were  satisfied  that  one  was  possessed  of 
this  unnatural  or  abnormal  sexual  sense,  they  might 
infer  that  he  had  a  motive,  a  reason,  or  a  force  impel- 
ling  him  to  do  such  an  act.  The  court  practically  as- 
sumed the  position  of  an  expert  witness,  and  gave  the 
jury  his  opinion  concerning  the  kind  of  person  who 
could  and  the  kind  of  one  who  could  not  commit  the 
crime  against  nature.     This  was  prejudicial  error. 

We  do  not  find  it  necessary  to  examine  the  other 
points  made  on  the  appeal. 

6.  Counsel  for  the  defendant  filed  in  this  court,  at 
the  time  of  the  argument,  a  motion  for  an  order  of  this 
court  quashing  the  indictment,  and  discharging  the 
defendant,  but  we  think  that  such  a  motion  should  be 
filed  in  the  court  below,  and  not  here.  Section  1625, 
L.  0.  L.,  provides  that  upon  an  appeal,  the  judgment 
or  order  appealed  from  can  be  reviewed  only  as  to  the 
questions  of  law  appearing  upon  the  transcript.  Eule 
4  of  this  court  (56  Or.  615,  117  Pac.  ix)  is  as  follows: 
**In  criminal  causes,  the  appellant  shall  set  out  in  full, 
in  his  first  brief,  the  errors  alleged."  The  appellant's 
first  brief  does  not  mention  the  point  made  by  said 
motion.  Possibly  this  court  in  criminal  causes  is 
authorized  to  pass  upon  the  questions  only  that  arise 
upon  the  transcript,  and  are  assigned  as  errors  in  the 
appellant's  first  brief.  However,  we  do  not  decide  that 
point.  The  defendant  can  properly  present  to  the 
court  below  the  matter  urged  in  his  said  motion  to 
quash  the  indictment. 

For  the  errors  referred  to,  the  judgment  of  the  court 
below  is  reversed  and  a  new  trial  granted,  and  the  cause 
is  remanded  to  the  court  below.  Eevebsed. 
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Me.  Justice  McNaby  delivered  the  following  dissent- 
ing opinion. 

At  the  doorway  of  a  consideration  of  this  case,  we 
are  confronted  by  a  motion  of  counsel  for  defendant 
to  dismiss  the  appeal  and  quash  the  indictment  for  the 
reason  that  Section  2099,  L.  0.  L.,  under  which  the  in- 
dictment was  drawn,  has  been  repealed  and  substituted 
by  an  act  of  the  legislature  approved  January  31, 1913. 
The  crime  with  which  defendant  is  charged  was  com- 
mitted during  the  month  of  October,  1912.  The  grand 
jury  returned  the  indictment  December  2,  1912.  On 
February  24,  1913,  the  trial  jury  found  defendant 
guilty.  The  day  following  judgment  was  entered.  On 
February  25, 1913,  the  notice  of  appeal  and  undertaking 
were  filed. 

Section  2099,  L.  0.  L.,  which  was  the  law  extant  at 
the  time  of  the  commission  of  the  crime,  reads  as  fol- 
lows :  **If  any  person  shall  commit  sodomy  or  the  crime 
against  nature,  either  with  mankind  or  beast,  such  per- 
son, upon  conviction  thereof  shall  be  punished  by  im- 
prisonment in  the  penitentiary  not  less  than  one  year 
nor  more  than  five  years."  By  legislative  enactment 
this  section  was  amended  in  1913,  becoming  effective 
June  4th  of  that  year,  so  as  to  read:  '*If  any  person 
shall  commit  sodomy  or  the  crime  against  nature,  or 
any  act  or  practice  of  sexual  perversity,  either  with 
mankind  or  beast,  or  sustain  osculatory  relations  with 
the  private  parts  of  any  man,  woman  or  child,  or  permit 
such  relations  to  be  sustained  with  his  or  her  private 
parte,  such  person  shall  upon  conviction  thereof,  be 
punished  by  imprisonment  in  the  penitentiary  not  less 
than  one  year  nor  more  than  fifteen  years ' ' :  Laws  1913, 
p.  56.  From  a  time  antedating  the  formation  of  this 
government  the  enactment  of  laws  which  impose  a  pun- 
ishment for  acts  which  were  not  punishable  when  com- 
mitted have  been  prohibited,  and,  from  a  time  equally 
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remote  a  statute  increasing  the  punishment  of  offenses 
which  were  committed  before  its  enactment  have  been 
inhibited.  So  vitally  are  those  principles  associated 
with  civil  government  that  they  are  to  be  found  in  the 
federal  Constitution  and  in  the  constitutions  of  the 
several  states  of  the  Union.  Defendant  occupies  no 
position  coming  within  those  sacred  rules,  and  there- 
fore cannot  beckon  them  to  his  aid.  The  amendatory 
act  is  without  this  case,  as  the  defendant  was  indicted, 
tried,  convicted  and  sentenced  under  the  criminal  sec- 
tion of  the  statute  existing  at  the  time  the  crime  was 
committed.  The  status  of  the  defendant  will  not  be 
altered  in  the  least  by  the  change  in  the  statute,  and 
nothing  remains  to  be  done  but  the  execution  of  the 
judgment. 

The  trial  court  is  accused  of  committing  error  when 
it  advised  the  jury  that  Harry  Work  was  not  an  accom- 
plice of  Roy  Kadel  in  the  commission  of  the  crime 
alleged  in  the  indictment.  The  jurors  were  told  that 
Roy  Kadel  was  an  accomplice  of  defendant,  and  that 
a  conviction  could  not  be  had  upon  the  uncorroborated 
testimony  of  an  accomplice,  but  that  his  testimony  must 
be  supported  by  some  evidence  tending  to  connect  de- 
fendant with  the  commission  of  the  offense.  The  tes- 
timony of  the  witness  Harry  Work  is  undisputed,  and, 
in  narrative  form,  is  that  he  met  Roy  Kadel  on  one  of 
the  busy  thoroughfares  of  Portland,  and  accompanied 
him  unwittingly  to  the  office  of  the  defendant,  where 
both  remained  in  the  reception-room  until  Kadel  was 
beckoned  by  defendant  to  enter  his  private  office ;  that, 
growing  impatient  at  the  failure  of  Kadel  to  return. 
Work  stepped  into  the  hall  and  knocked  on  the  door 
leading  into  defendant's  private  office,  whereupon  de- 
fendant opened  the  door  and  Work  entered  and  saw 
Kadel  wiping  his  penis  with  a  handkerchief ;  that  Work 
ejaculated,  ''Hello,  what  is  this?"  and  Kadel  replied, 
*' McAllister  and  I  are  having  a  little  trade,"  which,  in 
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the  parlance  of  the  morally  depraved,  means  the  per- 
formance of  the  act  defined  in  the  indictment;  that 
Work  further  stated:  **Well,  I'm  in  a  hurry;  I  am 
going  back  to  the  hotel'' — and  defendant  remarked, 
*' All  right,  boys,  I'll  see  you  again" ;  thereat  Work  and 
Kadel  stepped  into  the  hallway  and  were  gone.  The 
record  discloses  that  this  was  the  only  visitation  these 
two  boys  ever  made  to  McAllister's  office  in  each  other's 
company.  This  court  in  State  v.  Carr,  28  Or.  389  (42 
Pac.  215),  stated  that  whenever  a  conflict  exists  in  the 
testimony  as  to  whether  the  witness  is  or  is  not  an 
accomplice,  the  issue  must  be  submitted  to  the  jury, 
but,  where  the  facts  are  undisputed,  the  sole  arbiter  is 
the  judge.  Here,  so  far  as  the  record  unfolds  the  situ- 
ation, no  voice  was  raised  in  protest  or  contradiction 
of  the  testimony  given  by  Work  as  to  the  details  sur- 
rounding the  filthy  transaction  staged  in  defendant's 
office.  Under  the  circumstances  it  became  the  plain 
duty  of  the  trial  court  to  declare  that  Work  was  not  an 
accomplice,  and  in  so  doing  no  error  was  committed. 

Additional  error  is  predicated  upon  the  refusal  of 
the  lower  court  to  direct  a  verdict  of  not  guilty,  for  the 
reason  *' there  is  no  testimony  in  the  case  connecting 
the  defendant  with  the  commission  of  the  crime  outside 
of  the  testimony  of  accomplices."  This  assignment  of 
error  necessitates  a  brief  review  of  the  testimony. 
Boy  Kadel,  the  person  with  whom  the  crime  was  com- 
mitted, described  in  detail  every  repulsive  step  taken 
by  defendant  in  the  criminal  transaction.  Supple- 
menting this  testimony  is  the  uncontradicted  declara- 
tion of  Harry  Work,  heretofore  mentioned,  and  which 
corroborates  Kadel  in  his  statements  of  many  of  the 
situations  surrounding  the  commission  of  the  crime. 
Above  all  of  this,  defendant,  when  sojourning  in 
Boston,  Massachusetts,  during  the  early  fall  of  1912, 
and  prior  to  the  time  of  the  doing  of  the  act  alleged  in 
the  indictment,  wrote,  addressed,  and  mailed  to  Boy 
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Kadel  a  postal  card  in  words  and  figures  as  follows: 
** 9/29/12.  Dear  Roy:  I  send  you  this  as  a  mark  of 
my  appreciation  of  your  frequent  calls.  [Signed] 
]Vf cAUister. '  *  The  language  employed  by  defendant  in 
this  message  to  Kadel  indicates  most  strilcingly  the 
cordial  relations  existing  between  them,  and  manifests 
defendant's  appreciation  of  Kadel's  '^frequent  calls/' 
which  were  for  an  illicit  purpose.  After  considering 
the  testimony  on  this  phase  of  the  case,  en  masse,  we 
can  but  say  the  lower  court  acted  wisely  in  refusing 
to  entertain  defendant's  motion  for  a  directed  verdict. 

Grievous  complaint  is  made  by  defendant  of  the 
action  of  the  trial  court  in  permitting  evidence  to  be 
given  conducing  to  show  that  defendant  had  committed 
the  crime  against  nature  with  other  persons,  and,  in 
the  court  telling  the  jury  "that  evidence  of  other  of- 
fenses was  admitted  solely  for  whatever  tendency  it 
may  have  to  show  a  motive  on  the  part  of  this  defend- 
ant for  committing  the  crime  with  which  he  is  charged 
by  this  indictment,  and  for  whatever  tendency  it  may 
have  to  show  that  the  defendant  was  capable  of  com- 
mitting the  crime  charged."  To  my  mind  this  sug- 
gests the  most  serious  aspect  presented  on  appeal. 

The  case  of  State  v.  Start,  65  Or.  178  (132  Pac.  512), 
is  relied  upon  by  counsel  for  defendant  as  conclusive 
of  the  law  of  this  case.  Start  was  indicted  and  con- 
victed of  committing  the  same  disgusting  crime.  An 
appeal  was  taken  to  this  court,  and  the  judgment  of 
conviction  was  reversed  for  the  reason  that  a  majority 
of  this  court  held  that  an  error  was  committed  by  the 
trial  court  in  admitting  evidence  to  the  jury  of  the 
conamission  by  the  defendant  of  similar  acts  of  de- 
pravity with  other  persons.  I  am  aware  of  the  large 
responsibility  I  assume  in  disregarding  that  case, 
which  has  never  carried  conviction  to  my  mind,  and 
unless  overruled  will  remain  a  fruitful  source  of  em- 
barrassment in  administering  punishment  to  those  de- 
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praved  individuars  affected  with  moral  vicionsness  and 
degeneracy^    The  value  of  law  is  its  proximity  to  rea- 
son, its  certainty  and  universality.     The  two  latter  ele- 
ments are  the  support  of  the  rule  known   as  stare 
decisis — to  abide  by  decided  cases.     The  abuse  in  the 
administration  of  law  is  to  adhere  blindly  to  a  rule 
that  savors  of  iniquity  simply  because  it  is  a  judicial 
decision.     The  first  duty  of  a  court  is  to  decide  the  law 
correctly  so  far  as  it  lies  within  the  human  mind.     The 
next  duty  is  to  smite  that  rule  of  human  action  which 
is  found  to  be  unjust,  however  well  it  may  be  buttressed 
by  precedent.     Great  reluctance  to  overthrow  an  estab- 
lished doctrine  would  naturally  proceed  from  an  es- 
tablished rule  where  property  rights   or  individual 
liberty  were  at  stake;  but,  where  neither  one  nor  the 
other  of  these  long-respected   rights  have  been  in- 
trenched by  reason  of  judicial  utterance,  no  hesitation 
should  deter  one  from  uprooting  that  rule  which  he  be- 
lieves to  be  subversive  of  common  justice.     The  law 
of  the  Start  case  was  made  subsequent  to  the  commis- 
sion of  the  crime  by  the  defendant  McAllister,  and  after 
his  trial  and  conviction,   and  therefore  in  no  wise 
afforded  him  an  assurance  of  immunity  from  the  com- 
mission of  an  act  for  which  he  had  been  tried  and 
convicted. 

The  presiding  judge  was  circumspect  in  admitting 
the  testimony  to  which  objection  is  made,  and  told  the 
jury  that  it  could  not  be  considered  for  the  purpose  of 
showing  the  character  of  the  defendant,  or  to  excite 
prejudice  against  him,  or  be  used  to  corroborate  the 
testimony  of  Kadel.  That  a  person  cannot  be  con- 
victed of  one  offense  upon  the  proof  that  he  committed 
another  is  a  general  rule  of  law  that  is  certainly  so  old 
as  to  have  been  long  laid  up  among  its  settled  elements, 
but  to  this  principle  of  law  are  several  well-recognized 
exceptions  which  doubtlessly  were  in  the  mind  of  the 
trial  court  when  it  allowed  the  jury  to  receive  evidence 


Nov.  1913.]  Statb  v.  McAllister.  495 

of  similar  defenses  committed  by  defendant  with  other 
persons,  upon  the  hypothesis  that  the  evidence  might 
tend  to  show  a  motive  and  a  capacity  to  commit  the 
crime  alleged  in  the  indictment.  Criminal  motive  is 
the  inducement  present  in  the  mind  of  a  person,  caus- 
ing him  first  to  intend,  then  later  to  commit  the  crime. 
It  exists  as  a  component  in  every  crime,  and  frequently 
is,  when  discovered,  a  powerful  aid  in  the  detection  of 
the  perpetrator.  True  it  is  that  evidence  of  an  inde- 
pendent crime  which  has  no  connection  with  that  for 
which  the  accused  is  on  trial  cannot  be  proven  simply 
to  disclose  a  criminal  tendency  to  commit  a  crime.  Yet 
such  evidence  is  admissible  if  it  shows  an  emotion 
which  supposedly  led  defendant  to  the  doing  of  the  act. 
That  is  this  case.  When  the  state  introduced  the  tes- 
timony of  independent,  yet  similar,  crimes  committed 
by  defendant  upon  other  boys,  it  showed  the  emotion 
which  prompted  defendant  to  invite  to  his  private  office 
Roy  Kadel,  the  lad  with  whom  the  vile  act  was  com- 
mitted; that  defendant's  association  with  Kadel  was 
for  bestial  purposes;  that  defendant's  dealings  with 
Kadel  were  not  prompted  by  natural  affection;  that 
defendant  courted  Kadel's  friendship  for  the  purpose 
of  satisfying  a  lustful  and  unnatural  passion.  The  in- 
quiry logically  arises,  what  motive  induced  defendant 
to  usher  Kadel  into  his  office!  Was  it  in  response  to 
a  legitimate  business  transaction!  The  law  presumes 
it  was.  To  overcome  that  presumption  and  to  show 
that  defendant  entertained  an  emotion  to  perform  a 
forbidden  and  unnatural  act  with  Kadel  evidence  of 
similar  crimes  with  other  boys  was  admitted.  Where 
no  motive  can  be  shown  it  is  indeed  hard  to  convince 
the  ordinary  juror's  mind  that  defendant  has  com- 
mitted the  crime  with  which  he  is  charged,  for  men 
do  not  ordinarily  commit  unlawful  acts  unless  there  is 
in  their  minds  a  motive  sufficient  to  break  down  the 
barriers  that  nature  has  set  up  in  opposition  thereto. 
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One  of  these  barriers  is  a  controlled  and  natural  sex 
instinct  for  the  opposite  gender,  and  when  men  are 
accused  of  a  crime  involving  a  perverted  or  inverted 
sex  instinct,  it  becomes  important  to  seek  the  motive 
that  impelled  the  act.  Confessedly  no  man  would 
commit  this  unnatural  act  unless  his  motive  be  to  sat- 
isfy a  perverted  sexual  passion,  and  to  prove  that 
emotion  it  was  pertinent  to  show  that  defendant  had 
revealed  its  existence  by  similar  offenses  with  other 
persons.  ** Mental  capacity,**  says  Wigmore  in  his 
excellent  work  on  Evidence,  '*like  other  human  quali- 
ties or  conditions,  may  conceivably  be  evidenced  cir- 
cumstantially by  three  classes  of  facts:  (1)  The  per- 
son's outward  conduct,  manifesting  the  inward  and 
causing  condition;  (2)  pre-existing  external  circum- 
stances, tending  to  produce  a  special  mental  condition ; 
and  (3)  the  prior  or  subsequent  existence  of  the  condi- 
tion, from  which  its  existence  at  the  time  in  question 
may  be  inferred '^  Section  227. 

Mental  capacity  or  capability  must  not  be  con- 
founded with  a  mere  tendency  to  commit  a  crime,  as 
the  latter  is  never  a  probative  fact  in  the  proof  of  the 
commission  of  an  offense.  Evidence  of  the  former 
element  must  be  restricted  to  that  character  of  crimes 
coming  under  the  classification  of  unnatural  or  abnor- 
mal offenses — crimes  which  alone  can  be  associated 
with  mental  abnormality,  superinduced  by  moral  de- 
pravity. If  the  crime  under  consideration  is  one  that 
a  normal  man,  induced  by  natural  impulses  might 
commit,  no  purpose  would  be  accomplished  by  show- 
ing the  mental  capacity  of  the  offender,  as  that  specie 
of  testimony  would  simply  show  a  tendency  or  likeli- 
hood to  commit  the  crime,  but  if  the  crime  is  one  impos- 
sible of  conception  by  a  normal  man,  then  the  capacity 
or  the  capability  is  relative  and  in  fact  evidential.  By 
way  of  a  concrete  example :  A  is  on  trial  for  the  crime 
of  murder,  arson,  larceny,  etc.,  crimes  which  are  sup- 
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posed  to  be  the  result  of  a  natural  and  oft-occurring 
mental  impulse.  Let  us  take  the  first  example,  murder. 
Proof  of  other  similar  crimes  committed  by  defendant 
Tv^ould  be  incompetent  to  prove  the  homicide  with  which 
he  was  charged  because  that  would  be  proffering  evi- 
dence of  a  tendency,  and  not  a  mental  capacity  or  capa- 
bility, to  perpetrate  the  crime.  But,  reversing  the 
illustration,  A  is  accused  of  and  is  on  trial  for  com- 
mitting the  crime  against  nature,  proof  of  the  commis- 
sion by  defendant  of  crimes  of  a  like  nature  at  other 
times  would  evince  a  mental  capacity  or  abnormal  per- 
versity from  which  guilt  of  the  crime  might  be  logically 
inferred,  as  no  one  would  do  such  an  unnatural  act 
unless  he  possessed  an  abnormal  perversion,  which  is 
never  presumed,  but,  on  the  contrary,  must  be  proven. 
In  virtue  of  the  unnatural  quality  of  the  crime  the  evi- 
dence was  admissible. 

During  the  delivery  of  the  charge  to  the  jury  the 
court  remarked:  *'The  court  thinks  that  a  man  with 
normal  sexual  instincts  is  incapable  of  committing  the 
crime,  and  that  it  is  only  a  person  of  abnormal  sexual 
sense  that  is  capable  of  committing  it.  So  if  you  are 
satisfied  that  one  was  possessed  of  this  unnatural  or 
abnormal  sexual  sense,  you  might  infer  that  he  had  a 
motive,  a  reason  or  a  force,  impelling  him  to  do  such 
an  act,'*  etc.  Defendant  insists  that  this  expression 
of  the  court  invaded  the  province  of  the  jury,  and  was 
prejudicial  to  defendant.  The  statute  of  this  state  re- 
quires the  court  to  present  to  the  jury  **all  matters  of 
law  which  it  thinks  necessary  for  their  information  in 
giving  their  verdict,  but  it  shall  not  present  the  facts 
of  the  case'*:  Section  139,  L.  0.  L.  When  the  court 
assumes  the  existence  of  a  disputed  fact,  it  thereby 
commits  an  error,  but  in  this  case  no  dispute  arose 
over  the  horrible  character  of  the  acts,  but  only  as 
to  defendant's  commission  of  the  act    Section  729, 

67  Or.— 82 
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L.  0.  L.,  authorizes  the  court  to  assume  certain  facts, 
such  as  the  laws  of  nature.  This  crime  from  its  very 
name  suggests  that  its  commission  is  unnatural,  for  it 
is  denominated  **the  crime  against  nature."  There- 
fore, if  its  commission  is  opposed  to  nature  and  is 
unnatural,  the  court  gave  utterance  to  a  truism  sanc- 
tioned by  statute  when  he  said  *  *  that  a  man  with  normal 
sexual  instincts  is  unable  to  commit  the  crime.''  No 
fact  is  better  understood  to  modem  medical  science 
than  that  sodomy  and  its  allied  vicious  concomitants 
are  never  committed  except  by  persons  impelled  by  a 
perverted  and  diseased  mind.  The  court  made  no 
error  in  this  respect. 

For  the  reasons  herein  stated  I  believe  no  errors 
were  committed  by  the  trial  court  and  that  the  judg- 
ment of  conviction  should  be  sustained,  and  therefore 
dissent  from  the  opinion  of  the  majority  of  the  court 

Judgment  should  be  affirmed. 

Mb.  Chief  Justicb  McBbidb  and  Mb.  Justice  Eaedt 
concur. 


Argued  November  10,  decided  November  20,  1913. 

SCOTT  V.  HUBBAED.* 

(136  Pac.  653.) 

Appeal  and  Error— Bevlew—QuestlonB  of  Fact. 

1.  Though  an  equity  case  is  tried  anew  on  appeal,  and,  when  a 
question  of  fact  is  involved,  all  the  evidence  brought  up  is  examined 
independent  of  the  trial  court's  findings,  such  findings,  where  the  tes- 
timony is  conflicting,  are  entitled  to  great  weight,  and  where  the  testi- 
mony was  seemingly  balanced,  it  would  be  taken  to  preponderate  in 
favor  of  the  party  for  whom  the  trial  court  found. 

*A8  to  the  right  to  rescind  contract  for  failure  or  inability  of  other 
party  to  perform  within  time  designated,  where  time  is  not  of  the 
essence   of   the    contract,   see   note   in    21    L.    B.   A.    (N.    S.)    691. 

BSPORTXi. 
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Estoppel — Bepresentations — ^Fntnre  Events. 

2.  The  doctrine  of  estoppel  in  pais  applies  only  to  representations 
as  to  past  or  present  transactions,  and  not  to  promises  as  to  the  future 
which,  if  valid  at  all,  must  be  binding  as  contracts. 

Contracts — Excuses  for  Nonperformance — ^Performance  Prevented  by 
Other  Party. 

3.  A  party  to  a  contract,  who  prevents  another  party  from  strictly 
performing  its  terms,  may  not  avail  himself  of  the  default  thereby 
occasioned. 

Frauds,  Statute  of— Modification  of  Contract — Time  of  Performance. 

4.  As  a  general  rule,  where  the  time  for  a  sale  of  real  property  has 
been  postponed  by  a  parol  agreement  upon  which  the  vendee  has  re- 
lied, the  statute  of  frauds  cannot  be  invoked  to  perpetrate  a  fraud. 

Frauds,  Statute  of— Modification  of  Contract — ^Tlme  of  Performance. 

5.  Where  a  party  to  a  written  contract  orally  agrees  to  extend  the 
time  for  performance,  he  is  estopped  from  taking  advantage  of  the 
noncompliance  with  the  terms  of  the  writing,  and  the  other  party  has 
the  extended  time  within  which  to  perform. 

Contracts — ^Modification — Consideration— Necessity. 

6.  A  parol  agreement,  extending  or  enlarging  the  time  for  perform- 
ance of  a  written  contract,  must  ordinarily  be  supported  by  a  suffi- 
cient consideration,  but  need  not  be  if  mutual  acts  are  to  be  performed 
by  the  parties. 

[As  to  forbearance  to  sue  as  consideration  for  promise^  see 
notes  in  60  Am.  Dec.  524;  36  Am.  St.  Rep.  145.] 

Evidence — ^Parol  Evidence  to  Vary  Writing. 

7.  Evidence  is  admissible  to  show  that  the  time  of  performance  of 
a  written  contract  within  the  statute  of  frauds  has  been  enlarged  by 
a  subsequent  oral  agreement. 

[As  to  parol  evidence  to  vary  a  writing,  see  note  in  56  Am.  St. 
Bep.  659.] 

Vendor  and  Purchaser— Time  of  Payment— Excuses  for  Delay. 

8.  Where,  under  an  option  to  purchase  land,  providing  that  it 
would  be  effective  only  so  long  as  the  holder  of  the  option  paid  $50 
a  month  in  advance,  and  that  time  was  of  the  essence  of  the  agree- 
ment, the  owner  refused  to  accept  three  monthly  installments,  which 
were  thereupon  left  for  him  at  a  bank,  from  which  he  withdrew  them 
some  time  after  they  were  due,  he  created  the  impression  that  time 
was  not  of  the  essence,  and,  without  giving  any  notice  of  change  in 
his  intention,  he  could  not  forfeit  the  agreement  because  of  a  delay 
of  one  day  in  paying  a  subsequent  installment. 

Vendor  and  Purchaser— Contracts — Modification — Consideration. 

9.  Where  an  owner  of  land  who  had  given  an  option  to  purchase, 
providing  that  it  should  be  effective  only  so  long  as  the  holders  paid 
$50  a  month  in  advance,  and  that  time  was  of  the  essence  of  the 
agreement,  on  May  25th  requested  the  holders  to  advance  $600  for  a 


500  Scott  v.  Hubbabd.  [67  Or. 

year'f  option,  and  induced  them  to  believe  that  hy  advancing  this  sum 
the  installment  due  on  or  before  May  Slst  might  be  paid  during  the 
first  week  of  June,  the  holders'  promise  to  pay  such  sum  was  a  suffi- 
cient consideration  for  the  extension,  and  the  owner  was  therefore 
estopped  from  asserting  a  forfeiture  because  of  the  failure  to  tender 
such  installment  during  the  month  of  May. 

From  Jackson :  Fbank  M.  Calkins,  Judge. 

En  Banc.    Statement  by  Mb.  Justice  Moobe. 

This  is  a  suit  by  William  Scott  against  L.  P.  Hub- 
bard, Mabel  Zimmer  and  Mendon  F.  Schutt  to  rescind 
a  contract.  The  plaintiff,  on  December  31,  1908,  en- 
tered into  a  written  agreement  with  A.  B.  Saling, 
whereby  he  stipulated  .to  sell  and  convey  to  the  latter, 
his  heirs  or  assigns,  1,365.82  acres  of  land  in  Jackson 
County,  Oregon,  particularly  describing  the  premises, 
at  $22.50  an  acre,  amounting  to  $30,730.95,  of  which 
sum  $10,000  was  to  be  paid  when  the  election  to  take 
the  property  was  exercised,  and  the  remainder  in  three 
equal,  annual  installments,  with  interest  at  6  per  cent 
Clauses  of  the  contract  are  as  follows : 

**It  is  expressly  understood  and  agreed  that  William 
Scott  reserves  all  coal,  oil  or  gas,  also  minerals  and 
stone  of  whatever  kind  in  and  under  above  described 
lands,  with  the  right  to  go  on  the  premises  and  explore 
and  mine  for  same  not  nearer  than  300  feet  from  any 
building,  and  this  option  will  be  effective  as  long  as 
A.  B.  Saling  continues  to  pay  William  Scott  the  sum  of 
$50  per  month  in  advance,  and  no  longer,  provided, 
however,  this  option  shall  terminate  and  all  sums  paid 
hereunder  be  forfeited  absolutely  unless  the  same  is 
exercised  before  five  years  from  this  date.  No  part 
of  the  $50  monthly  payments  shall  be  applied  on  the 
purchase  price  of  the  land.  It  is  also  agreed  that  any 
improvements  put  upon  the  land  at  any  time  since  De- 
cember 31,  1908,  or  at  any  time  thereafter,  including 
care  of  fruit  trees,  are  to  be  added  to  the  purchase  price 
and  that  time  is  of  the  essence  of  this  agreement" 
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The  terms  of  the  contract  were  made  binding  upon 
the  parties  thereto,  their  heirs  and  assigns.  Saling 
transferred  all  his  interest  in  the  agreement  to  the  de- 
fendant L.  P.  Hubbard,  who  sold  and  assigned  an  undi- 
vided two  thirds  of  his  interest  in  the  real  property  to 
the  defendants  Mabel  Zimmer  and  Mendon  F.  Schutt. 
The  sum  of  $50  for  the  option  maturing  the  succeeding 
month  was  regularly  tendered  on  or  before  the  last  day 
of  the  preceding  month,  including  the  payment  for 
May,  1911.  When  so  offered,  the  installments  for 
January,  February,  and  March,  1911,  were  refused  by 
the  plaintiff,  who  asserted  that  the  contract  was  at  an 
end,  because  the  option  was  not  exercised  by  the  pay- 
ment of  $10,000  on  or  before  December  31,-1910.  The 
sums  so  tendered  in  the  early  part  of  the  year  1911 
were  left  at  a  bank  for  the  plaintiff,  who  in  March  of 
that  year  withdrew  that  money.  No  payment  was 
made  in  May,  1911,  for  the  next  month,  but  on  June  1st 
of  that  year  the  sum  of  $50  was  tendered  to  the  plain- 
tiff, who  refused  to  accept  it.  The  complaint  alleges 
most  of  the  facts,  in  substance,  as  heretofore  set  forth, 
and  avers  that  in  consequence  of  the  failure  to  pay  the 
installment  for  June,  1911,  during  the  preceding  month, 
all  rights  of  the  defendants  in  or  to  the  real  property 
thereby  became  forfeited. 

The  material  averments  of  new  matter  in  the  answer 
are  to  the  effect  that  the  defendants  were  able,  ready 
and  willing  to  pay  in  advance  the  sum  of  $50,  for  the 
option  during  June,  1911,  but  on  May  25th  of  that  year 
the  plaintiff  requested  them  to  alter  the  terms  of  the 
contract  so  as  to  advance  to  him  $600  on  account  of  the 
sums^  thereafter  monthly  maturing,  unless  the  privi- 
leges* granted  were  sooner  exercised,  when  the  un- 
earned part  of  the  option  so  paid  beforehand  was  to 
be  credited  on  the  purchase  price ;  that  the  defendants 
were  thereby  induced  to  believe,  and  did  believe,  that 
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the  time  for  making  such  payment  was  extended  mitil 
June  1,  1911,  on  which  day,  having  secured  the  $600, 
they  offered  it  to  the  plaintiff,  who  declined  the  ad- 
vance, whereupon  they  tendered  as  the  installment  for 
that  month,  $50,  which  sum  he  also  refused  to  accept; 
that  by  rejecting  the  installments  when  tendered  for 
the  month  of  January,  February  and  March,  1911,  and 
thereafter  withdrawing  such  money  from  the  bank,  the 
plaintiff  thereby  waived  the  clause  of  the  contract  mak- 
ing time  the  essence  thereof,  and  he  could  not  there- 
after revive  such  provision  without  giving  written 
notice  of  his  intention  in  this  respect;  that  by  reason 
thereof,  and  in  consequence  of  the  plaintiff's  bad  faith, 
he  is  and  ought  to  be  estopped  to  assert  that  any  de- 
fault has  occurred  in  the  payment  of  the  installment 
for  June,  1911,  and  that  the  successive  portion  for  that 
month  and  all  other  partial  payments  subsequently 
maturing  were  and  will  be  left  with  the  clerk  of  the 
court  until  the  decree  herein  is  rendered. 

The  reply  having  put  in  issue  the  allegations  of  new 
matter  in  the'answer,  the  cause  was  tried,  and  from  the 
evidence  received  findings  of  fact  were  made,  and 
based  thereon  the  court  deduced  the  conclusions  of  law 
that  the  contract  was  in  full  force,  and  that  the  rights 
of  the  defendants  therein  remained  intact  The  suit 
was  thereupon  dismissed,  and  the  plaintiff  appeals. 

Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Benjamin  F.  Mulkey  and  Mr.  George  W.  Cherry, 
with  an  oral  argument  by  Mr.  Mulkey. 

For  respondents  there  was  a  brief  over  the  names 
of  Messrs.  Neff  d  Mealey  and  Mr.  A.  E.  Reames,  with 
an  oral  argument  by  Mr.  Porter  J.  Neff. 
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Mb.  Justice  Moobe  delivered  the  opinion  of  the 
court. 

That  the  plaintiff  songht  to  obtain  $600  from  the 
defendants,  who  secured  that  sum  for  him,  there  is  no 
doubt.  The  only  controversy  is  as  to  when  that  money 
was  to  have  been  paid.  L.  W.  Zimmer,  the  husband  of 
the  defendant  Mabel  Zimmer,  testified  that  the  plain- 
tiff, on  Thursday,  May  25,  1911,  requested  the  witness 
to  advance  $600  on  account  of  the  option.  **Q.  What 
did  you  say  to  him  with  reference  to  that?  A.  I  told 
Mm  that  I  was  expecting  some  money  from  the  east, 
and  that  as  soon  as  that  arrived  I  would  be  glad  to 
make  the  payment.  Q.  Of  $600?  A.  Of  $600.  That 
he  said  he  would  like  to  have  it  by  the  following  Satur- 
day. I  told  him  that  I  didn't  know  just  how  soon  I 
would  have  it,  but  questioned  whether  it  would  be  there 
by  Saturday.  He  said  then :  *  Well,  if  I  could  have  half 
Saturday  and  the  other  half  next  week  it  would  help 
me  out.'  I  told  him  when  it  come  I  would  just  as  well 
pay  it  all  at  one  time,  and  he  said,  substantially,  that 
would  be  all  right,  to  get  it  as  soon  as  possible ;  next 
week  would  do."  That  on  Thursday,  June  1, 1911,  the 
witness,  having  secured  the  money,  offered  $600  to 
the  plaintiff,  who  declined  it,  saying  that  he  had  bor- 
rowed that  sum,  whereupon  the  witness  tendered  him 
$50  on  account  of  the  option,  which  sum  he  also  refused. 
In  referring  to  the  plaintiff  and  the  $600  which  he  de- 
sired, Zimmer  was  asked  on  redirect  examination: 
**  What  did  he  finally  say  with  reference  to  getting  that 
money  next  week?"  The  witness  answered:  *'Well, 
he  finally  agreed  that  next  week  would  do,  and  then  he 
asked  me  about  it  Monday  and  again  Tuesday;  whether 
I  had  gotten  the  money."  This  testimony  is  corrobo- 
rated by  that  of  G.  E.  Maxwell,  the  father  in  law  of 
the  defendant  Schutt,  who  was  present  and  heard  the 
conversation  between  Zimmer  and  the  plaintiff  in  ref- 
erence to  the  $600  which  the  latter  desired  to  secure. 
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The  plaintiff  testified :  That  on  Friday,  May  26, 1911, 
wishing  to  obtain  $600  for  M.  G.  Womack,  who  needed 
one  half  thereof  on  that  day  or  the  next  and  the  re- 
mainder a  few  days  later,  he  requested  an  advance  of 
the  money  from  Zimmer,  who  informed  the  witness 
that  he  could  give  no  assurance  of  furnishing  it  by 
Monday  following,  Scott  saying:  '*So  the  conversation 
about  the  money  ended  right  there."  That  on  Satur- 
day, May  27,  1911,  the  witness  borrowed  from  a  bank 
$600,  and  thereupon  sent  a  check  for  $10  to  Womack, 
to  whom  he  also  sent  another  check  on  the  following 
Monday  for  $290,  and  soon  thereafter  checks  for  the 
remainder.  The  written  orders  on  a  bank  were  iden- 
tified and  received  in  evidence.  Scott  denies  the  sworn 
declarations,  made  by  Zimmer,  that  the  money  would 
be  accepted  at  any  time  after  Saturday,  May  27,  1911. 
The  testimony  given  by  the  plaintiff  is  corroborated 
by  that  of  J.  W.  Lindquist,  who  was  present  when  the 
request  to  advance  $600  was  made,  and  who  stated 
upon  oath:  **I  know  that  Mr.  Scott  asked  for  that 
money ;  that  is  all  I  do  know.  And  I  know  this :  That 
he  made  it  plain  that  he  had  to  have  the  money  at  a 
certain  time,  Saturday  or  Monday  as  I  have  stated. 
He  was  very  emphatic,  and  said  it  would  do  him  no 
good  if  he  didn't  get  it  just  then.*' 

Based  on  the  conflicting  testimony  the  findings  of 
fact  made  by  the  trial  court  are  to  the  effect  that  Scott 
led  the  defendants  to  believe  that  if  the  $600  were  paid 
within  a  week  or  10  days  from  the  time  the  application 
therefor  was  made,  it  would  be  satisfactory  to  the 
plaintiff,  and  that  the  defendants  were  able,  willing 
and  ready  to  pay  in  advance  the  installment  and  re- 
quest of  the  plaintiff  to  advance  the  sum  so  desired,  and 
were  led  to  believe  that  it  would  not  be  necessary  to 
tender  the  June  installment  on  or  before  May  31, 1911. 

1.  These  findings  practically  determine  that  the  tes- 
timony given  by  Scott  and  Lindquist  in  respect  to  when 
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the  $600  could  be  paid  is  not  equal  to  that  produced  by 
the  defendants'  witnesses.  Though  an  equity  case  is 
tried  anew  on  appeal,  which  review  when  a  question 
of  fact  is  involved,  requires  an  examination  of  all  the 
evidence  that  has  been  brought  up,  independent  of  any 
findings  thereon  that  have  been  made,  such  decision  of 
the  trial  court,  as  a  result  of  the  investigation  of  testi- 
mony when  it  is  as  conflicting  as  in  the  case  at  bar,  is 
entitled  to  much  weight,  since  that  court  had  the  advan- 
tage of  seeing  the  witnesses,  hearing  them  testify,  and 
observing  their  expressions  and  demeanor  when  on  the 
stand,  which  attention  to  the  details  of  a  trial  are  cir- 
cumstances for  the  ascertainment  of  truth  not  pos- 
sessed by  an  appellate  court  from  a  mere  inspection  of 
the  transcript  of  the  testimony.  In  view  of  the  seem- 
ingly balanced  disagreement  in  the  testimony,  it  must 
be  taken  as  true  that  it  preponderates  in  favor  of  the 
defendants,  as  found  by  the  trial  court,  and,  such  being 
the  case,  the  remaining  question  is  whether  or  not  the 
plaintiff's  representations  and  conduct  were  such  as  to 
estop  him  from  asserting  a  forfeiture  of  the  contract  by 
reason  of  the  defendants'  failure  to  pay  the  install- 
ment for  June,  1911,  during  the  preceding  month. 

2.  The  doctrine  of  estoppel  in  pais  applies  only  to 
representations  with  respect  to  past  or  present  trans- 
actions, and  not  to  promises  as  to  the  future,  which  as- 
surances, if  valid  at  all,  must  be  binding  as  contracts : 
16  Cyc.  752.  '*The  only  case  in  which  a  representa- 
tion as  to  the  future,"  says  a  text- writer,  **can  be  held 
to  operate  as  an  estoppel  is  where  it  relates  to  an  in- 
tended abandonment  of  an  existing  right ;  and  is  made 
to  influence  others  who  have  been  induced  to  act  by 
it":  11  Am.  &  Eng.  Ency.  of  Law  (2  ed.),  425. 

3,  4.  Where  a  party  to  a  contract  which  is  in  force 
causes  or  prevents  another  party  thereto  from  strictly 
performing  the  terms  of  the  agreement,  the  former  will 
not  be  permitted  to  avail  himself  of  the  default  which 
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he  has  thereby  occasioned :  Neppach  v.  Oregon  di  C.  R. 
R.  Co.,  46  Or.  374  (7  Ann.  Gas.  1035,  80  Pac.  482); 
Missouri,  K.  <&  T.  Ry.  Co.  v.  Pratt,  64  Kan.  118  (67 
Pac.  464) ;  Slotboom  v.  Simpson  L.  Co.,  post,  p.  516 
(135  Pac.  889).  Analogous  to  this  legal  principle  the 
rule*  is  quite  general  that  where  time  for  the  sale  of 
real  property  has  been  postponed  by  a  parol  agree- 
ment, and  such  extension  has  been  relied  upon  by  the 
vendee,  the  statute  of  frauds  cannot  be  invoked  to  per- 
petrate a  fraud. 

5.  Thus  where  a  party  to  a  written  contract  oraDy 
agrees  to  extend  the  time  for  its  performance,  and  puts 
the  other  party  off  his  guard,  he  is  estopped  from 
taking  advantage  of  the  noncompliance  with  the  terms 
of  the  writing,  and  the  other  party  will  have  the  ex- 
tended time  in  which  to  discharge  the  modified  agree- 
ment :  Longfellow  v.  Moore,  102  HI.  289 ;  Scheerschmidt 
V.  Smith,  74  Minn.  224  (77  N.  W.  34) ;  Thompson  v. 
Poor,  147  N.  Y.  402  (42  N.  E.  13) ;  and  Whiting  v. 
Doughton,  31  Wash.  327  (71  Pac  1026). 

6.  **The  time  for  performance  of  a  written  con- 
tract,^' says  an  author,  *'may  be  extended  or  enlarged 
by  parol,  but  a  suflScient  consideration  of  each  parol 
contract  must  be  shown,  or  the  courts  will  not  enforce 
it":  Beach,  Mod.  Law  Cont.,  §  781. 

No  new  consideration  is  necessary,  however,  when 
mutual  acts  are  to  be  performed  by  the  parties :  Izard 
V.  Kimmel,  26  Neb.  51  (41  N.  W.  1068). 

7.  Evidence  is  admissible  to  show  that  the  time  of 
performance  of  a  written  contract,  within  the  statute 
of  frauds,  has  been  enlarged  by  a  subsequent  oral 
agreement:  Stearns  v.  Hall,  9  Cush.  (Mass.)  31. 

8.  By  accepting  in  March,  1911,  the  money  for  the 
option  for  preceding  months,  the  plaintiff  thereby  rea- 
sonably created  the  impression  that  time  was  not  of 
the  essence  of  the  agreement;  and,  not  having  given 
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the  defendants  a  written  notice  of  any  alteration  of 
his  supposed  intention  prior  to  June  1,  1911,  he  ought 
not  to  be  permitted  to  insist  upon  a  forfeiture  of  the 
contract:  Graham  v.  Merchant,  43  Or.  294  (72  Pac. 
1088) ;  Miles  v.  Hemenway,  59  Or.  318  (111  Pac  696, 
117  Pac.  273). 

9.  In  the  case  at  bar  the  plaintiff's  representations 
having  induced  the  defendants  to  believe  that  the  in- 
stallment for  June,  1911,  could  be  paid  during  the  first 
week  of  that  month,  by  advancing  $600,  for  a  year's 
option,  their  promise  to  pay.  that  sum  was  a  sufficient 
consideration  for  the  extension  of  time,  thereby  estop- 
ping the  plaintiff  from  asserting  a  forfeiture  of  the 
contract. 

The  decree  should  be  affirmed ;  and  it  is  so  ordered. 

Affirmed. 


Argned  NoTember  21,  decided  November  25,  1913.        * 

POETLAND  V.  COFFEY,  County  Clebk. 

(135  Pac.  358.) 
Partl68— Defect^-Walyer. 

1.  Section  618,  L.  O.  L.,  permits  a  defendant,  on  the  retnm  day  of 
an  alternative  writ  of  mayidamus,  to  show  cause  by  demurrer  or  an- 
swer "in  the  same  manner  as  to  a  complaint  in  an  action  at  law." 
Section  68  permits  defendant  to  demur  to  the  complaint  when  it  ap- 
pears on  its  face  that  plaintiff  has  no  legal  capacity  to  sue,  or  that 
there  is  a  defect  of  parties  plaintiff.  Section  69  requires  the  demurrer 
to  distinctly  state  the  grounds  of  objection  to  the  complaint,  and 
Section  72  provides  that,  if  no  objection  be  taken  by  demurrer  or  an- 
swer, defendant  is  deemed  to  have  waived  the  defect,  except  objec- 
tions to  jurisdiction,  and  that  the  complaint  does  not  state  a  cause  of 
action.  Held,  that  a  defect  of  parties  plaintiff  shown  on  the  face  of 
an  alternative  writ  of  mandamus  was  waived  if  not  raised  by  de- 
murrer, in  analogy  to  the  rule  that  such  defects  appearing  from  the 
face  of  the  complaint  are  waived  by  failure  to  demur. 

BlandamtiB — ^ProceedlngB — ^Parties  Plaintiff. 

2.  While  mandamus  is  a  civil  remedy,  the  rule  prevailing  in  Oregon 
permits  the  proceeding  to  be  prosecuted  in  the  name  of  the  state  on 
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relation,  though  civil  remedies  which  are  not  ordinary  actions  have 
more  frequently  been  maintained  by  a  private  party  as  plaintiff. 

Statutes — General  Laws. 

3.  A  statute  which  is  complete  in  itself  when  enacted  is  a  general 
law  and  effective  throughout  the  state,  though  its  relation  in  particu- 
lar localities  is  made  to  depend  on  a  majority  vote  of  the  qualified 
electors  thereof. 

[As  to  what  are  general  statutes,  see  note  in  21  Am.  St.  Eep. 
780.]  ^ 

Constitational  Law — Statutes — Oompletaness. 

4.  Laws  of  1913,  page  625,  Section  6,  providing  that  no  elector  not 
registered  as  provided  therein  shall  vote,  provided  that,  in  ca^e  the 
Supreme  Court  should  hold  the  provisions  for  compulsory  registration 
invalid,  then,  and  in  that  case  only,  the  elector  may  register  with  the 
judges  of  election  as  further  provided,  was  not  complete  when  en- 
acted, as  required  by  Article  I,  Section  21  of  the  Constitution,  pro- 
viding that  no  law  shall  be  passed,  the  taking  effect  of  which  shall 
depend  upon  any  authority,  except  as  provided  in  the  Constitution. 

Constitutional  Law— Departments  of  Oovemment— Commingling  Func- 
tions. 

5.  Laws  of  1913,  page  625,  Section  6,  providing  that  no  elector  not 
registered  as  provided  herein  shall  vote,  provided  that,  in  case  the 
Supreme  Court  should  hold  the  provisions  thereof  invalid,  then,  and 
in  that  case  only,  he  may  register  as  further  provided,  contravened 
Article  III,  Section  1  of  the  Constitution,  requiring  the  departments 
of  government  to  be  kept  separate. 

Elections — ^Registration-— Reasonableness  of  Regulations. 

6.  In  view  of  Laws  of  1913,  page  625,  Section  5,  providing  that  no 
elector  not  registered  as  provided  therein  shall  be  entitled  to  vote. 
Section  13,  providing  that,  if  the  certificate  of  registration  is  lost  or 
destroyed  by  a  natural  calamity,  the  elector  shall  establish  that  fact 
by  the  oath  of  two  witnesses,  is  an  unreasonable  regulation  of  the 
right  of  suffrage. 

[As  to  validity  of  statute  providing  for  registration  of  voters, 
see  note  in  Ann.  Cas.  1913B,  17.] 

Elections— Right  of  Suffrage— Regulation. 

7.  While  the  legislature  may  enact  a  reasonable  registration  law 
to  purify  and  protect  the  ballot,  statutes  which  have  the  effect  of 
preventing  voters  from  exercising  the  right  of  suffrage  conferred  on 
them  by  Article  II,  Section  2  of  the  Constitution,  as  amended  Novem- 
ber 5,  1912  (Laws  1913,  p.  7),  prescribing  the  qualifications  of  electors, 
are  invalid. 

Statutes— Repeal— Invalidity  of  Repealing  Act 

8.  Where  an  act  expressly  repealing  another,  and  providing  a  sub- 
stitute therefor,  is  held  invalid,  the  repealing  clause  is  also  invalid, 
unless  it  appears  that  the  legislature  would  have  enacted  it  even  with- 
out providing  a  substitute  for  the  act  repealed. 
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Electioxift— Beglstratlon — ^Repeal  of  Statnte. 

9.  From  a  consideration  of  their  provisions,  it  is  held  that  the  legis- 
lature would  not  have  expressly  repealed  Sections  3447-3463,  3466, 
L.  O.  L.,  relating  to  the  registration  of  voters,  as  it  did  by  Section  22 
of  Laws  of  1913,  page  631,  relating  to  compulsory  registration,  with- 
out providing  a  substitute  therefor,  had  it  known  that  the  repealing 
act  was  invalid,  so  that  the  repealing  clause  will  also  be  held  invalid, 
leaving  the  repealed  sections  in  force. 

En  Banc.    Petition  for  mandamus. 

Mr.  Walter  P.  La  Roche,  City  Attorney,  and  Mr.  L. 
E.  Latourette,  Deputy  City  Attorney,  for  the  plaintiff. 

Mr.  Walter  H.  Evans,  District  Attorney,  for  the  de- 
fendant. 

Mr.  Justice  Moobb  delivered  the  opinion  of  the  court. 

This  is  a  special  proceeding  instituted  in  this  court 
by  the  City  of  Portland,  a  municipal  corporation, 
against  John  B.  Coffey,  as  county  clerk  of  Multnomah 
County,  Oregon,  to  compel  him  to  perform  the  duties 
alleged  to  devolve  upon  him  pursuant  to  Sections  3447 
to  3469,  inclusive,  of  L.  0.  Jj.,  particularly  with  respec* 
to  the  registration  of  electors  of  the  City  of  Portland, 
and  to  prepare  and  furnish  to  the  auditor  of  that  city 
precinct  registration  lists  and  blanks  for  use  at  a 
special  election  to  be  held  in  the  City  of  Portland  De- 
cember 9, 1913.  An  alternative  writ  of  mandamus  hav- 
ing been  issued  and  served  on  the  defendant,  he  de- 
murred thereto  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

1.  It  was  argued  that  the  City  of  Portland  was  not  a 
proper  party  plaintiff.  The  statute  permits  a  defend- 
ant, on  the  return  day  of  an  alternative  writ,  to  show 
cause  by  a  demurrer  or  answer  in  the  same  manner  as 
to  a  complaint  in  an  action  at  law :  Section  618,  L.  O.  L. 
In  such  case  the  defendant  may  demur  to  a  complaint 
when  it  appears  upon  the  face  thereof,  either  (2)  **that 
the  plaintiff  has  no  legal  capacity  to  sue;  or  •  •  (4) 
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that  there  is  a  defect  of  the  parties  plaintiff*':  Section 
68,  L.  0.  L.  The  demurrer  shall  distinctly  state  the 
grounds  of  objection  to  the  complaint:  Section  69,  L. 
0-  L.  If  no  objection  be  taken  either  by  demurrer  or 
answer,  the  defendant  shall  be  deemed  to  have  waived 
the  same  except  only  the  objection  to  the  jurisdiction 
of  the  court,  and  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  suit  or  action :  Section 
72,  L.  0.  L.  The  objection  arising  from  a  defect  of 
parties  when  apparent  from  the  face  of  the  complaint 
should  be  taken  by  demurrer,  and,  if  not  so  taken,  it 
is  waived:  Osborn  v.  Logus,  28  Or.  302  (37  Pac.  456, 
38  Pac.  190,  42  Pac.  997) ;  Owing s  v.  Turner,  48  Or. 
462  (87  Pac.  160).  In  the  case  at  bar,  an  inspection 
of  the  alternative  writ  which  is  equivalent  to  a  com- 
plaint would  have  disclosed  the  defect  of  parties ;  but, 
no  demurrer  having  been  interposed  on  that  ground,  if 
any  irregularity  in  this  respect  exists,  it  was  waived. 

2.  The  writ  of  mandamus  was,  at  common  law,  a 
command  issued  in  the  name  of  the  sovereign.  Though 
it  is  a  civil  remedy,  the  rule  prevailing  in  Oregon  per- 
mits such  proceedings  to  be  prosecuted  in  the  name  of 
the  state  on  the  relation  of  some  person :  State  ex  rel. 
V.  Bryan,  26  Or.  502  (38  Pac.  618) ;  State  ex  rel.  v. 
Williams,  45  Or.  314  (77  Pac.  965,  67  L.  R.  A.  166) ; 
State  ex  rel.  v.  Malheur  County  Court,  46  Or.  519  (81 
Pac.  368).  Such  civil  remedies,  which  are  not  ordinary 
actions,  have  more  frequently  been  maintained  in  this 
State  by  a  private  party  as  plaintiff :  Warner  v.  Myers, 
4  Or.  72;  Smith  v.  King,  14  Or.  10  (12  Pac.  8) ;  Che 
Gong  V.  Stearns,  16  Or.  219  (17  Pac.  871);  Biggs  v. 
McBride,  17  Or.  640  (21  Pac.  878,  5  K  R.  A.  115); 
Stevens  v.  Carter,  27  Or.  553  (40  Pac.  1074,  31  L.  R.  A. 
342). 

It  is  unnecessary  to  set  forth  the  entire  averments 
of  the  alternative  writ  of  mandamus,  since  the  only 
question  involved  is  the  validity  of  an  act  of  the  legis- 
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lative  assembly,  filed  in  the  oflSce  of  the  Secretary  of 
State  February  28, 1913  (Chapter  323,  Laws  Or.  1913), 
as  to  whether  or  not  such  enactment  violates  certain 
provisions  of  the  Constitution  of  Oregon,  hereinafter 
referred  to. 

The  act  in  question  requires  the  county  clerk  of  each 
county  in  this  state  to  procure  such  books,  cards,  or 
other  material  as  may  be  needed  in  registering  the 
voters  of  the  county :  Section  1. 

Precinct  registers  are  prescribed,  and  registration 
therein  shall  be  in  duplicate  for  precincts  not  wholly 
within  a  municipal  corporation,  and  in  triplicate  for 
precincts  wholly  therein,  **and  in  all  cases  one  copy 
shall  be  given  by  the  county  clerk  as  a  certificate  of 
election  to  the  elector '^  Section  3. 

*'No  elector  who  is  not  registered  as  provided  in  this 
act  shall  be  entitled  to  vote  at  any  election  provided  for 
by  law  except  in  school  district  or  road  district  elec- 
tions ;  provided,  that  in  case  the  Supreme  Court  should 
hold  the  above  provisions  for  compulsory  registration 
invalid  then,  and  in  that  case  only,  the  elector  may 
register  with  the  judges  of  the  election  upon  election 
day  by  subscribing  to  the  following  form  and  securing 
the  affidavit  of  six  freeholders  that  they  are  personally 
acquainted  with  the  elector  and  his  qualifications  as  an 
elector'' — setting  forth  the  form  prescribed:  Section  6. 

Any  elector  who  may  complete  his  residence  during 
the  period  in  which  the  registers  are  closed,  or  who  may 
attain  the  age  of  21  years,  may  register  during  a  period 
of  four  months  next  preceding  the  closing  of  the  regis- 
tration for  the  election  at  which  he  desires  to  vote: 
Section  7. 

As  soon  as  this  law  goes  into  effect,  the  county  clerk 
of  each  county  is  required  to  appoint  an  official  regis- 
trar in  each  precinct  in  the  county  not  included  in  or 
a  part  of  the  municipality  in  which  the  county  court- 
house is  situated :  Section  10. 
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As  long  as  an  elector  resides  in  the  precinct  from 
which  he  registers,  he  shall  not  be  required  to  register 
again,  unless  he  shall  fail  to  vote  at  any  general  elec- 
tion, or  unless  he  changes  his  political  affiliation :  Sec- 
tion 12. 

When  an  elector  removes  from  a  precinct  in  which 
he  is  registered,  and  gains  residence  in  another  pre- 
cinct, he  must  re-register  by  surrendering  to  the  county 
clerk  his  certificate  of  registration  to  be  canceled.  "In 
case  such  certificate  of  registration  has  been  lost^  or 
has  been  destroyed  in  any  natural  calamity,  such 
elector  shall  produce  before  tiie  official  registrar,  or  the 
county  clerk,  two  witnesses  who  shall  sign  an  affidavit 
under  oath  that  such  is  the  fact'':  Section  13. 

Sections  3447,  3448,  3449,  3450,  3451, 3452, 3453, 3454, 
3455,  3456,  3457,  3458,  3459,  3460,  3461,  3462,  3463,  and 
3466  of  L.  0.  L.  are  repealed :  Section  22. 

By  Section  23  of  the  act  Section  3464,  L.  O.  L.,  was 
amended  in  some  particulars. 

It  will  be  remembered  that  Section  6  of  the  enactment 
declares  that  no  elector  who  is  not  registered  shall  be 
entitled  to  vote  at  any  state  election  ^^  provided,  thAt 
in  case  the  Supreme  Court  should  hold  the  above  pro- 
visions for  compulsory  registration  invalid  then,  and 
in  that  case  only,  the  elector  may  register  with  the 
judges  of  the  election  upon  election  day." 

Section  21  of  Article  I  of  the  state  Constitution 
reads:  **No  ex  post  facto  law,  or  law  impairing  the 
obligations  of  contracts,  shall  ever  be  passed,  nor  shall 
any  law  be  passed  the  taking  effect  of  which  shall  be 
made  to  depend  upon  any  authority,  except  as  pro- 
vided in  this  Constitution ;  provided,  that  laws  locating 
the  capital  of  the  state,  locating  county  seats,  and  sub- 
mitting town  and  corporate  acts,  and  other  local  and 
special  laws,  may  take  effect  or  not,  upon  a  vote  of  the 
electors  interested," 
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This  clause  of  the  organic  act  has  been  construed  to 
mean  that  a  law  may  go  into  general  effect  in  the  entire 
state  as  declared  in  the  act  or  pursuant  to  the  Constitu- 
tion when  no  time  is  thus  fixed,  and  yet  not  be  appro- 
priated to  a  particular  district  until  so  applied  by  a 
vote  of  the  electors :  Pouts  v.  Hood  River,  46  Or.  492 
(81  Pac.  371, 7  Ann.  Cas.  1160, 12  L.  R.  A.  (N.  S.)  483) ; 
Baxter  v.  State,  49  Or.  353  (88  Pac.  677,  89  Pac.  369) ; 
St.  Benedict's  Abbey  v.  Marion  County,  50  Or.  411  (93 
Pac.  231) ;  State  v.  Kline,  50  Or.  426  (93  Pac.  237) ; 
Hall  V.  Dunn,  52  Or.  475  (97  Pac.  811,  25  L.  R.  A. 
(N.  S.)  193) ;  State  v.  Corvallis  S  E.  R.  Co.,  59  Or.  450 
(117  Pac.  980). 

3.  If  a  statute  is  complete  in  itself  when  it  comes 
from  a  legislative  assembly,  it  is  a  general  law  and 
effective  throughout  the  entire  state,  though  its  opera- 
tion in  particular  localities  may  be  made  to  depend 
upon  a  majority  vote  of  the  qualified  electors  thereof: 
Elliott,  Elements  Mun.  Corp.,  §  60. 

4,  5.  The  principle  thus  announced  is  well  recognized 
in  this  state,  where  it  has  been  held  that  a  general  stat- 
ute, complete  in  itself,  requiring  nothing  else  to  give 
it  validity,  could  be  made  applicable  to  a  particular 
section  by  a  vote  of  the  qualified  electors:  Pouts  v, 
Hood  River,  46  Or.  492  (81  Pac.  370,  7  Ann.  Cas.  1160, 
1  L.  R.  A.  (N.  S.)  483).  The  application  of  the  act 
under  consideration  is  not  made  to  be  appropriated  to 
any  particular  district  upon  any  vote  of  the  people, 
who  are  regarded  as  the  source  from  which  legislative 
authority  emanates,  but  the  validity  of  the  enactment 
is  to  depend  upon  a  decision  of  the  Supreme  Court. 
This  is  in  effect  combining  independent  departments  of 
the  state  government  which  the  organic  law  declares 
shall  be  kept  separate:  Article  III,  Section  1  of  the 
Constitution  of  Oregon. 

Chapter  323  of  the  Laws  of  Oregon,  1913,  was  not 
complete  when  it  left  the  legislative  assembly, 

67  Or.— 88 
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6.  Examining  other  provisions  of  the  act  it  will  be 
kept  in  mind  that  when  an  elector  is  registered  he  shall 
receive  from  the  county  clerk  a  duplicate  copy  of  regis- 
tration as  a  certificate  of  election :  Section  3. 

When  an  elector  removes  from  one  precinct  in  which 
he  is  registered  and  gains  a  residence  in  another  pre- 
cinct, he  is  required  to  re-register  by  surrendering  to 
the  proper  oflScer  his  certificate  of  registration  and 
causing  his  former  registration  to  be  canceled.  "In 
case  such  certificate  of  registration  has  been  lost,  or 
has  been  destroyed  in  any  natural  calamity,  such 
elector  shall  produce  before  the  official  registrar,  or  the 
county  clerk,  two  witnesses  who  shall  sign  an  affidavit 
under  oath  that  such  is  the  fact*':  Section  13. 

From  the  language  last  quoted  it  is  fairly  to  be  im- 
plied that  unless  the  elector  can  substantiate  in  the 
manner  prescribed  the  fact  of  the  loss  of  his  certifi- 
cate, or  that  it  has  been  destroyed  in  some  natural 
calamity,  the  voter  cannot  thereafter  exercise  the  right 
of  suffrage.  Hence  if  his  certificate  were  torn  up  by 
a  child  or  destroyed  by  a  pup  or  any  other  animal,  his 
right  to  vote  in  any  election  is  forever  gone,  the  un- 
reasonableness of  which  provision  would  seem  quite 
apparent. 

7.  Article  II,  Section  2  of  the  Constitution  of  this 
state  as  amended  November  5,  1912  (Laws  Or.  1912, 
p.  7),  prescribes  the  qualifications  of  electors.  Though 
the  legal  right  of  a  citizen  is  thus  recognized,  it  is  con- 
ceded that  the  legislative  assembly  may  by  reasonable 
enactment  protect  the  right  so  as  to  preclude  disquali- 
fied persons  from  voting  and  that  any  registration  law 
which  tends  to  purify  the  ballot  and  to  prevent  repeat- 
ing ought  to  be  upheld  in  the  interest  of  good  govern- 
ment. When,  however,  such  legislation  trenches  upon 
the  authority  conferred  by  the  organic  act  upon  legal 
voters  so  as  to  prevent  them  from  exercising  the  right 
of  suffrage,  the  courts  must,  when  properly  appealed 
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to,  set  aside  such  enactments  as  are  violative  of  the 
provisions  of  the  fundamental  law. 

8.  Although  one  part  of  a  statute  may  be  determined 
invalid  while  other  parts  are  held  to  be  ejffective,  if  the 
act  in  question  had  declared  that  all  provisions  of  law 
in  conflict  therewith  were  repealed,  so  that  such  new 
act  would  be  operative,  and  the  enactment  was  declared 
void,  the  rule  ^s  that  nothing  would  be  repealed:  Port- 
land V.  Schmidt,  13  Or.  17  (6  Pac.  221).  Where  an  act 
expressly  repealing  another  act  and  providing  a  sub- 
stitute therefor  is  found  to  be  invalid,  the  repealing 
clause  must  be  held  to  be  invalid,  unless  it  appears  that 
the  legislative  assembly  would  have  passed  the  repeal- 
ing clause  even  if  it  had  not  provided  a  substitute  for 
the  act  repealed:  36  Cyc.  1099. 

We  are  satisfied  that  the  legislature  would  not  have 
repealed  the  sections  of  the  statute  in  question  if  it 
had  been  supposed  that  the  new  act  adopted  in  lieu 
thereof  was  invalid. 

It  follows  from  these  considerations  that  the  de- 
murrer should  be  overruled  and  a  peremptory  writ 
issued  as  demanded  in  the  alternative  writ,  and  it  is 
so  ordered.  Pbeemptoby  Wkft  Issued. 

Mb.  Justice  Burnett  did  not  sit  in  this  case. 
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ArgiMd  October  9,  decided  October  21,  rehearing  denied  November 

25,  1913. 

SLOTBOOM  V.  SIMPSON  LUMBER  CO.* 

(135  Pac.  889:  136  Pac.  641.) 

BrdkeiB — Contract — Oral  Modification. 

1.  Under  Section  808,  L.  O.  L.,  providing  that  an  agreement  aa- 
thorizing  or  employing  an  agent  or  broker  to  sell  or  purchase  realty 
for  compensation  or  a  commission  shall  be  void  unless  in  writing  and 
subscribed  by  the  party  to  be  charged,  an  oral  modification  of  a  writ- 
ing authorizing  a  broker  to  secure  a  purchaser  for  property,  made 
after  the  expiration  of  the  time  limited  in  the  original  writing  for 
securing  a  purchaser,  would  be  unenforceable. 

Broken— Actions— Saffldency  of  ETldence. 

2.  E^vidence,  in  an  action  to  recover  a  conmiission  for  procuring  a 
purchaser  for  realty  pursuant  to  written  authority,  held  to  show  at 
most  an  attempted  oral  ratification  of  the  services  performed  by  the 
broker  in  securing  a  purchaser  and  an  oral  promise  by  the  owner  to 
pay  for  the  benefit  received  as  a  commission  a  percentage  of  the  bid 
made  for  the  property  if  the  offer  were  accepted. 

Broken— Batlflcation. 

3.  Since  the  original  authority  to  procure  a  purchaser  for  land  on 
commission  must  have  been  in  writing,  a  ratification  of  an  oral  modifi- 
cation of  such  written  agreement  must  also  be  evidenced  by  writing. 

Brokers — Contract — Time. 

4.  Where  the  period  within  which  a  real  estate  broker  was  author- 
ized to  procure  a  purchaser  was  definitely  limited  by  the  written  con- 
tract, the  time  so  specified  was  of  the  essence  of  the  contract. 

Brokers-Contract— Tennination  of  Employment. 

5.  The  agency  of  a  real  estate  broker  whose  employment  is 
definitely  limited  by  his  contract  terminates  with  the  expiration  of  the 
time  specified  unless  the  time  is  extended  by  another  agreement  exe- 
cuted within  the  time  specified  in  the  original  contract. 

*0n  the  question  of  the  necessity  that  agent's  authority  to  pnrehaas 
or  sell  real  property  be  in  writing,  to  enable  him  to  recover  compensa- 
tion for  his  services,  see  notes  in  44  L.  B.  A.  601  and  9  L.  B.  A.  (N.  8.) 
933;  and  as  to  the  power  of  the  legislature  to  require  contracts  for 
commissions  for  finding  a  purchaser  for  real  estate  to  be  in  writings 
see  note  in  33  L.  B.  A.  (N.  S.)  973. 

Upon  the  lapse  of  time  as  terminating  authority  of  real  estate 
broker,  see  note  in  16  L.  B.  A.  (N.  S.)  431. 

As  to  the  effect  upon  the  right  to  commission  of  fact  that  owner 
sells  to  broker's  customer  at  reduced  price,  see  notes  in  15  L.  B.  A 
(N.  S.)  272  and  34  L.  B.  A.  (N.  S.)  1050. 

On  the  question  when  real  estate  broker  is  considered  as  procuring 
cause  of  sale  or  exchange,  see  note  in  44  L.  B.  A.  321.        BBPOBisa. 
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Broken— Performance  of  Contract— Introduction  of  Purchaser. 

6.  A  broker  earns  his  commissions  upon  introducing  a  proposed 
purchaser  to  the  owner,  though  a  sale  is  made  to  such  purchaser  for  a 
less  sum  or  upon  different  terms  than  those  originally  contemplated. 

Brokers-^ommiasionB — ^Performance  hy  Broker. 

7.  Where  property  is  sold,  after  the  expiration  of  the  time  limited 
for  the  procuring  of  a  purchaser,  by  a  third  person  and  upon  different 
terms,  the  original  broker  is  not  entitled  to  commissions. 

BrokexB — OommlssionB— Sale  After  Time. 

8.  A  broker  is  not  entitled  to  commissions  upon  a  sale  of  the  prop- 
erty by  the  owner  after  the  time  allowed  the  broker  for  procuring  a 
purchaser,  though  the  sale  resulted  from  efforts  to  procure  a  pur- 
chaser, begun  before  the  expiration  of  such  time. 

Br6ker»-^omml88ion8— Change  of  Terms  by  Owner. 

9.  A  broker  who  has  fully  performed  his  part  of  the  contract  is  en- 
titled to  his  commissions  though  the  owner  afterward  changes  his 
mind  as  to  making  the  sale  or  imposes  additional  terms  so  as  to  post- 
pone a  transfer  until  after  the  time  limited  to  the  broker  for  making 
the  sale. 

Broken— Performance  by  Broker— Delay  in  Oondndlng  Sale— Kegli- 
gence  of  Owner. 

10.  The  fact  that  a  broker  was  prevented,  by  the  intoxication  of 
the  owner's  agent,  from  informing  the  corporate  owner,  before  the 
expiration  of  the  time  limited  for  procuring  a  purchaser,  of  the  fact 
tkat  a  purchaser  was  procured  would  not  entitle  the  broker  to  recover 
commissions  on  the  theory  that  the  owner  was  charged  with  its  agent's 
neglect. 

[As  to  when  a  real  estate  broker  has  earned  his  commission,  see 
note  in  139  Am.  St.  Bep.  225.  As  to  right  of  broker  to  commis- 
sions on  sale  made  by  owner,  see  note  in  Ann.  Cas.  1913D,  821.] 

From  Multnomah :  Henby  E.  McGinn,  Judge. 

Department  1.    Statement  by  Mr.  Justice  Moobb. 

This  is  an  action  by  W.  L.  Slotboom  against  the 
Simpson  Lumber  Company,  a  corporation,  to  recover 
money.  The  original  complaint  charges  in  effect  that 
on  December  12, 1911,  the  defendant,  a  corporation,  by 
a  written  instrument,  employed  the  plaintiff,  a  real 
estate  broker,  to  sell  for  it  about  460  lots  in  North 
Bend,  Oregon,  according  to  the  plat  thereof,  stipulat- 
ing to  pay  him  5  per  cent  of  the  sum  realized  if  he 
secured  a  purchaser  who  was  ready,  able  and  willing 
to  pay  $90,000  for  the  property.    That  pursuant  to 
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irtich  employment  the  plaintiff  entered  into  negotiations 
for  the  sale  of  the  land  with  William  J.  Wilsey  with 
whom  the  defendant  on  April  27,  1912,  and  within  the 
time  limited  by  such  instrument,  voluntarily  concluded 
a  bargain  for  the  sale  of  the  premises  for  $75,000. 
That  by  reason  of  the  premises  the  plaintiff  is  entitled 
to  a  commission  of  5  per  cent  of  that  sum,  or  $3,750, 
no  part  of  which  has  been  paid. 

The  answer  denied  the  material  averments  of  the 
complaint,  and  at  a  trial  of  such  issues  the  plaintiff  was 
permitted,  over  objection  and  exception,  to  file  an 
amended  complaint,  alleging  in  substance  the  making 
of  the  written  instrument  whereby  the  time  in  which 
a  sale  might  be  perfected  was  set  at  January  1,  1912, 
which  limit  was  extended  by  a  writing  to  the  15th  of 
that  month.  That  between  January  14, 1912,  and  Feb- 
ruary 25th  of  that  year  the  defendant,  by  its  legally 
authorized  agent,  L.  J.  Simpson,  and  the  plaintiff 
orally  modified  the  terms  of  the  written  instrument 
whereby  the  plaintiff  was  authorized  to  secure  a  pur- 
chaser of  the  lots  for  $75,000  and  in  consideration 
thereof  the  defendant  agreed  to  pay  plaintiff  a  com- 
mission of  5  per  cent  of  that  sum.  That,  pursuant  to 
the  written  instrument  as  modified,  a  bargain  was  con- 
cluded by  plaintiff's  efforts  and  the  real  property  was 
sold  to  Wilsey,  within  the  time  limited,  for  $75,000,  by 
reason  whereof  the  plaintiff  is  entitled  to  $3,750  for 
his  services,  which  sum  the  defendant  upon  a  demand 
therefor  refused  to  pay.  By  stipulation  the  answer 
filed  was  treated  as  controverting  the  averments  of  the 
amended  complaint.  The  trial  having  been  concluded, 
the  plaintiff  secured  a  judgment  for  the  sum  demanded, 
and  the  defendant  appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Johnson  <&  Beckwith  and  Mr.  Lee  Parsons, 
with  an  oral  argument  by  Mr.  J .  A.  Beckwith. 
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For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  A.  L.  Dundas  and  Mr.  G.  E.  Hamaker. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

It  is  contended  by  defendant's  counsel  that  the 
amended  complaint,  averring  the  original  written  in- 
strument was  modified  by  a  subsequent  oral  agreement, 
reducing  the  price  demanded  for  a  sale  of  the  lots  and 
extending  the  time  in  which  to  secure  a  purchaser  of 
the  premises,  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action ;  and,  this  being  so,  errors  were  com- 
mitted in  receiving,  over  objection  and  exception,  tes- 
timony tending  to  substantiate  such  allegation  and  in 
refusing  to  grant  a  judgment  of  nonsuit,  after  the 
plaintiff  had  introduced  his  evidence  in  chief  and 
rested. 

1.  The  question  to  be  considered  is  whether  or  not, 
under  the  rule  adopted  in  this  state,  a  written  contract, 
within  the  statute  of  frauds,  can  be  modified  by  a  sub- 
sequent oral  agreement.  Our  statute  of  frauds  was 
amended  February  9,  1909  (Laws  Or.  1909,  c.  27),  by 
adding  another  subdivision,  and  the  altered  enactment 
as  far  as  material  herein  now  reads :  **In  the  following 
cases  the  agreement  is  void  unless  the  same  or  some 
note  or  memorandum  thereof,  expressing  the  consid- 
eration, be  in  writing  and  subscribed  by  the  party  to  be 
charged,  or  by  his  lawfully  authorized  agent ;  evidence, 
therefore,  of  the  agreement  shall  not  be  received  other 
than  the  writing,  or  secondary  evidence  of  its  contents, 
in  the  cases  prescribed  by  law.  *  *  (8)  An  agreement 
entered  into  subsequent  to  the  taking  effect  of  this  act, 
authorizing  or  employing  an  agent  or  broker  to  sell 
or  purchase  real  estate  for  compensation  or  a  commis- 
sion'^  Section  808,  L.  0.  L. 

In  Neppach  v.  Oregon  etc.  R.  Co.,  46  Or.  374,  394  (80 
Pac.  482,  7  Ann.  Gas.  1035),  it  was  held  that  a  party 
to  a  written  contract  for  the  sale  of  land,  who  know- 
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ingly  gives  oral  consent  to  a  postponement  of  the  per- 
formance of  some  material  provision  that  is  of  benefit 
to  the  one  consenting,  will  not  be  permitted  to  insist, 
after  the  other  party  has  acted  on  the  modified  agree-  j 
ment,  that  such  contract  is  void  because  not  written, 
or  allowed  to  enforce  the  contract  as  originally  made, 
even  though  time  and  the  prompt  performance  of  the 
deferred  condition  were  made  essential  by  the  terms 
of  the  writing.  In  that  case  Mr.  Justice  Bean  adverts 
to  the  contrariety  of  judicial  utterance  on  the  question 
under  consideration,  commencing  with  the  first  an- 
nouncement of  the  legal  principle  in  Cuff  v.  Penn,  1 
Maule  &  S.  21,  showing  the  exception  to  the  English 
statute  (29  Car.  11,  c.  3),  enacted  in  1677  and  com- 
monly designated  as  the  statute  of  frauds,  though  not 
now  regarded  as  controlling  in  Great  Britain,  prevails 
in  many  states  of  the  Union,  saying:  **In  this  country 
the  cases  are  in  conflict.  Some  of  the  courts,  notably 
of  Massachusetts,  have  followed  Cuff  v.  Penn,  making  | 

a  distinction  between  the  contract,  which  the  statute  ! 

requires  to  be  in  writing,  and  the  time  of  performance, 
to  which  it  is  held  the  statute  does  not  apply.  The 
courts  in  other  states,  and  probably  ia  majori^,  deny 
the  validity  of  such  an  agreement,  unless  acted  upon 
by  the  parties,  and  hold  that  a  part  of  a  contract  re- 
quired by  the  statute  to  be  in  writing  cannot  rest  in 
parol.** 

The  case  of  Neppach  v.  Oregon  etc.  R.  Co.,  46  Or. 
374  (80  Pac.  782),  is  also  reported  in  7  Ann.  Gas.  1035, 
in  a  note  to  which  it  is  said:  ** Following  the  rule  laid 
down  in  the  reported  case,  it  has  been  held  in  a  number 
of  cases  that  evidence  of  an  oral  agreement  altering  i 

the  terms  of  a  written  contract  within  the  statute  of  i 

frauds,  while  not  evidence  of  an  enforceable  agreement, 
is  admissible  to  establish  a  waiver  of  the  terms  of  the 
written  contract,  where  it  appears  that  the  contract  as 
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altered  has  been  acted  upon  by  the  party  offering  the 
evidence.** 

The  precept  thus  adopted  in  this  state  is  controlling, 
if  the  facts  established  at  the  trial  bring  the  case  at 
bar  within  the  rule  so  promulgated.  The  testimony 
shows  that  the  plaintiff,  having  learned  that  the  de- 
fendant's lots  in  North  Bend,  Oregon,  were  for  sale, 
visited  that  place  and  called  upon  L.  J.  Simpson,  a 
director  in  the  defendant  company  and  its  agent,  who 
on  December  12, 1911,  wrote  Slotboom  as  follows : 

**  Confirming  conversation  held  in  this  office  yester- 
day, we  beg  to  quote  you  on  the  following  described 
property  situated  in  the  city  of  North  Bend,  and  in  the 
Western  addition  to  the  city  of  North  Bend,  according 
to  the  plats  thereof  on  file  in  the  office  of  the  county 
clerk  of  Coos  County,  for  the  sum  of  $90,000  cash,  less 
a  commission  of  5  per  cent  to  you.  Should  your  par- 
ties desire  any  other  terms  than  the  cash  proposition 
above,  kindly  notify  us  of  the  same  and  we  will  give 
it  consideration.  It  is  understood  that  this  proposition 
is  for  immediate  acceptance.  We  will  consider  that 
this  option  is  an  option  which  shall  extend  only  until 
the  1st  day  of  January,  and  that  if  you  have  not  de- 
cided to  take  this  property  at  that  date,  that  you  will 
have  no  further  right  of  purchase  in  the  matter.  We 
are  inclosing  in  to-day's  mail  a  map  upon  which  we 
have  marked  in  red  all  of  the  lots  covered  by  this  option 
which  we  propose  to  sell.  Herewith  follows  a  descrip- 
tion of  the  property" — giving  a  detail  of  the  lots  and 
blocks. 

L.  J.  Simpson,  on  December  26,  1911,  wired  Slot^ 
boom  as  follows:  **You  can  have  ten  days  from  to-day 
in  which  to  bring  your  party  to  North  Bend  and  can 
give  answer  then." 

Simpson  on  January  2,  1912,  telegraphed  the  plain- 
tiff as  follows:  **You  can  have  ten  days  further  time 
in  which  to  give  answer/' 
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Slotboom  on  January  5, 1912,  in  company  with  Will- 
iam J.  Wilsey,  the  contemplated  purchaser  of  the  lots, 
visited  and  carefully  examined  the  real  property,  but 
owing  to  Mr.  Simpson's  indisposition  they  were  unable 
to  transact  any  business  with  him,  though  they  visited 
North  Bend  to  buy  the  real  property.  Simpson  on 
February  8,  1912,  went  to  Portland,  Oregon,  and  in 
company  with  the  plaintiff  called  at  the  office  of  Wil- 
sey, who  then  offered  $75,000  in  cash  for  the  lots. 
Simpson  replied  that  he  would  confer  with  his  associ- 
ates in  San  Francisco  and  notify  Wilsey  of  the  conclu- 
sion they  might  reach  in  the  matter. 

Slotboom  testified  that,  leaving  Wilsey 's  office,  he 
returned  to  a  hotel  with  Simpson,  whom  he  urged  to 
accept  the  offer  thus  made,  saying  to  the  defendant's 
agent:  ''That  is  a  very  good  jieal  and  you  are  getting 
spot  cash.  That  is  a  very  fine  proposition  for  you. 
Of  course,  the  fact  of  the  price  being  reduced  somewhat 
will  reduce  my  commission.*'  The  witness  was  then 
asked:  ''What  do  you  say  as  to  whether  or  not  he 
then  said  that  he  would  pay  you  your  commission?" 
He  replied:  "Yes,  he  agreed  to  pay  me  a  commission. 
He  made  no  objection  whatever.  He  agreed  that  I 
should  have  a  commission." 

The  offer  made  for  the  lots  by  Wilsey  was  accepted 
and  pursuant  thereto  the  defendant  on  February  24, 
1912,  executed  a  deed  of  the  real  property  to  the  pur- 
chaser. Owing,  however,  to  some  slight  defects  in  the 
title,  as  disclosed  by  the  abstract,  a  delay  was  occa- 
sioned in  correcting  ihe  imperfections  in  the  record 
of  the  transfers,  necessitating  a  postponement  in  the 
payment  of  the  consideration  for  the  premises  and  a 
delivery  of  the  deed  to  the  purchaser.  In  the  mean- 
time, to  wit,  on  March  18,  1912,  L.  J.  Simpson  tele- 
graphed Slotboom,  saying  in  part:  "Wired  Wilsey 
several  times  about  lot  deal.  Can  you  tell  me  where 
he  is  and  when  I  can  expect  to  hear  from  himt" 
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The  deposition  of  H.  C.  Diers,  a  real  estate  broker 
of  North  Bend,  Oregon,  having  been  taken  pursuant 
to  a  stipulation  herein,  was  read  in  evidence,  a  part 
of  which  sworn  statement  is  as  follows :  ''That  on  Jan- 
uary 30,  1912,  William  J.  Wilsey  sent  me  a  telegram 
requesting  me  to  get  lowest  cash  on  lots  in  question. 
I  went  to  see  L.  J.  Simpson  and  got  the  price,  which 
I  wired  to  William  J.  Wilsey,  as  follows:  'Price  of 
North  Bend  lots  $80,000  net  cash  and  no  commission 
allowed.^  I  advised  Mr.  Simpson  to  go  to  Portland 
and  take  the  matter  up  with  Mr.  Wilsey,  which  he 
did.'' 

L.  J.  Simpson  corroborates  the  testimony  of  Diers, 
saying:  "That  is  the  first  intimation  I  had  of  Mr. 
Wilsey 's  being  a  prospective  purchaser.''  Simpson 
further  testified  that,  when  Wilsey  made  to  him  the 
offer  to  buy  the  lots,  the  witness  in  the  presence  of 
Slotboom  said,  "I  wanted  it  expressly  understood  that 
if  the  property  sold  for  $75,000  that  there  was  no  com- 
mission paid  to  anyone."  In  referring  to  the  sworn 
statement  of  the  plaintiff  respecting  the  return  from 
Wilsey 's  oflBce  as  hereinbefore  set  forth,  the  witness 
also  testified:  "I  believe  I  went  to  the  Portland  Hotel 
with  Mr.  Slotboom,  but  I  have  no  recollection  of  dis- 
cussing the  commission  with  him  at  all.  I  don't  know 
that  we  even  discussed  the  matter  of  selling  the  prop- 
erty." On  cross-examination,  in  referring  to  the 
plaintiff's  efforts  to  secure  a  purchaser  of  the  prop- 
erty, Simpson  was  asked:  "And  you  recognized  at  the 
time  Mr.  Slotboom  was  doing  what  he  could  for  you 
to  put  this  deal  through  for  yout"  The  witness  re- 
plied: "I  did;  yes,  sir.  Q.  That  is  the  reason  he  came 
to  the  hotel  for  you  and  went  with  you  up  to  Wilsey 's 
office!  A.  Yes,  sir."  In  referring  to  the  telegram 
which  he  sent  to  Slotboom  March  18, 1912,  with  respect 
to  the  sale  of  the  lots,  Simpson  testified  as  follows: 
*'I  had  sent  a  number  of  wires  to  him  in  connection 
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with  it.  The  money  hadn't  been  paid  over.  I  under- 
stood the  bids  had  been  sent  to  Portland.  I  believe 
Mr.  Wilsey  was  not  there  at  the  time.  Knowing  that 
Mr.  Slotboom  was  quite  friendly  and  well  acquainted 
with  Mr.  Wilsey,  I  believed  he  was  the  proper  man  to 
tell  me  where  I  could  reach  Mr.  Wilsey  by  wire.  That 
is  simply  a  request  on  my  part  to  have  Slotboom  let 
me  know  where  Mr.  Wilsey  was." 

2.  Conceding  plaintiff 's  testimony  in  each  particular 
to  be  true,  the  most  that  can  be  claimed  for  it  is  an 
attempted  ratification  of  the  services  performed  by  the 
broker  in  securing  a  purchaser  and  an  oral  promise 
made  by  the  defendant's  agent  to  pay  for  the  benefit 
received  as  a  commission  a  percentage  of  the  bid  made 
for  the  property  if  the  offer  were  accepted. 

In  Sorenson  v.  Smith,  65  Or.  78  (129  Pac.  757,  760), 
it  is  said :  ^' When  an  enactment  expressly  declares  that 
an  agreement  for  the  payment  of  a  commission  for 
securing  a  purchaser  of  land  is  void  unless  it  is  in  writ- 
ing and  signed  by  the  owner  of  the  real  proi)erty,  the 
rule  is  well  established  that,  in  the  absence  of  a  written 
contract,  a  full  performance  of  the  services  by  the 
broker  does  not  take  the  case  out  of  the  statute  of 
frauds." 

3.  The  attempted  ratification  herein  not  having  been 
evidenced  by  a  writing  was  insuflBicient  in  law,  for,  since 
the  original  authority  must  have  been  in  writing,  the 
ratification  to  be  valid  must  be  evidenced  also  in  the 
same  manner :  31  Cyc.  1264. 

4.  The  original  option  given  by  Simpson  as  subse- 
quently extended  expired  January  15,  1912,  and,  the 
period  having  been  thus  definitely  limited,  the  time  so 
specified  was  of  the  essence  of  the  contract :  Watson  v. 
Brooks,  11  Or.  271  (3  Pac.  679) ;  Hardy  v.  Sheedy,  58 
Or.  195  (113  Pac  1133). 

5.  Where  a  broker's  employment  is  thus  definitely 
settled,  his  agency  terminates  with  the  expiration  of 
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the  time  specified:  Z timer  v.  Antisoll,  75  Cal.  509  (17 
Pac.  642).  An  exception  to  this  general  rule  is  stated 
in  the  amended  complaint  and  is  admitted  to  be  a  cor- 
rect expression  of  the  law  in  Oregon  that  if  the  written 
memorandum  authorizing  a  sale  of  real  property  had 
been  modified  by  an  oral  agreement  entered  into  prior 
to  January  15,  1912,  extending  the  time  of  perform- 
ance, sudh  alteration  would  have  been  valid :  Neppach 
V.  Oregon  etc.  R.  Co.,  46  Or.  374  (80  Pac.  482,  7  Ann. 
Cas.  1035).  Any  modification  of  the  authority  con- 
ferred upon  the  plaintiff  by  the  written  instrument,  to 
secure  a  purchaser  of  the  property,  after  the  expiration 
of  the  time  thus  limited,  was  a  new  contract,  which 
agreement,  under  our  statute  of  frauds,  was  required 
to  be  evidenced  in  writing.  A  careful  examination  of 
all  the  testimony  fails  to  show  any  such  oral  modifica- 
tion of  the  original  writing  was  consummated  prior  to 
January  15, 1912,  and  during  the  existence  of  the  time 
of  the  option  as  extended.  The  evidence  failed  to  sub- 
stantiate the  averment  of  the  complaint  in  this  particu- 
lar, and,  such  being  the  case,  an  error  was  committed 
in  refusing  to  grant  the  nonsuit. 

The  judgment  should  be  reversed  and  the  action  dis- 
missed, and  it  is  so  ordered.  Bbvebsed. 

Mb.  Chief  Justice  MgBbidb,  Mb.  Justice  Bubnett 
and  Mb.  Justice  Ramsey  concur. 
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Denied  November  25,  1913. 

On  PBTmoN  FOB  Beheabing. 

(136  Pac.  641.) 

Mb.  Justice  Moobb  delivered  the  opiijion  of  the  court. 

In  a  petition  for  a  rehearing  it  is  maintained  by 
plaintiff's  counsel  that  on  January  5,  1912,  and  prior 
to  the  expiration  of  the  time  limited,  their  client  went 
from  Portland,  Oregon,  to  North  Bend,  in  this  state, 
with  William  J.  Wilsey,  the  proposed  purchaser,  to 
whom  the  town  lots  were  subsequently  sold,  and  though 
they  did  not  on  that  occasion  see  the  defendant's  agent, 
L.  J.  Simpson,  because  of  his  extreme  state  of  intoxi- 
cation, Slotboom  had  thus  secured  a  purchaser  who  was 
able,  ready  and  willing  to  buy  the  real  property  to 
secure  which  the  journey  was  made,  and  such  being 
the  case  the  broker  earned  his  commission,  in  refusing 
to  grant  which  an  error  was  committed  by  this  court- 
As  Wilsey  paid  only  $75,000  for  the  land  which  the 
plaintiff  was  authorized  to  sell  for  $90,000,  it  is  not 
reasonable  to  suppose  the  purchaser  would  have  paid 
the  sum  first  demanded. 

6.  Whatever  amount  of  money  Wilsey  would  have 
given  for  the  real  property  January  5, 1912,  is  not  im- 
portant, for  the  rule  is  well  settled  that,  when  a  pro- 
posed purchaser  has  been  introduced  to  the  owner  by  a 
broker,  the  latter  has  earned  his  commission,  though 
a  sale  is  made  to  the  person  so  produced  for  a  less 
sum  or  upon  different  terms  than  originally  suggested: 
Walker,  Law  E.  E.  Agency,  §§  450,  502,  532. 

7.  Where,  however,  after  the  expiration  of  the  time 
limited,  a  sale  of  property  is  made  by  a  third  person 
with  new  incidents,  the  broker  is  not  entitled  to  a  com- 
mission :  Lunney  v.  Healey,  56  Neb.  313  (76  N.  W.  558, 
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44  L.  E.  A.  593) ;  Beauchamp  v.  Rig  gins,  20  Mo.  App. 
514. 

8.  In  the  case  at  bar  the  testimony  shows  that  the 
first  information  the  defendant's  agent  obtained  that 
Wilsey  desired  to  purchase  the  lots  was  on  January 
30,  1913,  when  H,  C.  Diers,  pursuant  to  a  telegram 
from  Wilsey,  inquired  of  Simpson  the  lowest  cash  price 
that  would  be  accepted  for  the  land,  and  at  Diers*  sug- 
gestion Simpson  went  to  Portland  to  confer  with  Wil- 
sey about  the  matter.  This  was  after  the  expiration 
of  the  time  allowed  the  plaintiff  to  procure  a  purchaser, 
and  in  such  case  a  broker  is  not  entitled  to  a  commis- 
sion because  eflforts  begun  within  that  time  bore  fruit 
after  its  expiration :  Mechem,  Ag.,  §  965 ;  19  Cyc.  254. 
If,  therefore,  a  recovery  of  a  commission  can  be  had 
herein,  it  must  be  predicated  upon  the  ground  that 
within  the  time  specified  the  broker  induced  a  person 
to  take  the  property,  but  the  delay  in  closing  the  sale 
was  caused  by  the  negligence,  fault  or  fraud  of  the 
defendant. 

9.  If  a  real  estate  broker  fully  performs  his  contract, 
he  cannot  be  prevented  from  recovering  his  commission 
because  the  owner  subsequently  changes  his  mind  about 
making  the  sale  or  imposes  such  additional  terms  as 
to  postpone  a  transfer  of  the  title  until  after  the  ex- 
piration of  the  time  limited :  Brdckenridge  v.  Claridge 
d  Payne,  91  Tex.  527  (44  S.  W.  819,  43  L.  E.  A.  593). 
There  must  be  no  breach  of  faith  by  the  owner  of  prop- 
erty toward  the  broker  who  has  been  employed  to  se- 
cure a  purchaser  thereof, 

10.  It  must  be  kept  in  mind  that  the  defendant  herein 
is  a  corporation  and  that  L.  J.  Simpson  is  one  of  its 
directors  and  that  neither  the  principal  nor  such  agent 
was  notified  prior  to  January  15, 1912,  when  plaintiff  *8 
contract  expired,  that  Wilsey  had  been  secured  as  a 
purchaser.  If  Simpson's  inebriety  was  adopted  as  a 
means  of  preventing  a  sale  of  the  lots  within  the  time 
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limited,  however  liable  he  might  be  personally  for  the 
consequences  of  his  conduct  on  January  5,  1912,  it  is 
difficult  to  perceive  by  what  rule  of  law  the  defendant 
was  bound  by  his  deportment  on  that  occasion.  The 
doctrine  of  respondeat  superior  applies  to  a  corpora- 
tion for  its  agent's  torts  resulting  from  negligence 
caused  by  his  drunkenness.  No  such  rule,  however, 
can  be  invoked  because  the  agent  in  consequence  of  his 
inebriety  failed  to  effect  a  contract  binding  upon  his 
principal. 

The  petition  for  a  rehearing  should  be  denied,  and 
it  is  so  ordered.  Bevebsed  :  Beheabinq  Denied. 


Argued  November  20,  decided  November  25,  1913. 

PILSON  V.  TIP~TOP  AUTO  CO.* 

(136  Pac.  642.) 

Uvery-ft&ble  Keepers— Storage— Place. 

1.  Where  a  contract  for  the  storage  of  an  automobile  provided  tkat 
it  should  be  kept  in  a  city  garage,  but  the  bailee  removed  it  to  a 
country  garage,  without  the  owner's  consent,  and  it  was  there  dam- 
aged by  the  collapse  of  the  roof,  the  warehouseman  would  be  liable 
for  the  damage  sustained,  independent  of  the  question  of  negligence. 

Uvery-stable  Keepera — Storage  of  Automobile— OoUapso  of  Kirildlng 
— ^Pleading — Ooiutniction. 

2.  In  an  action  against  a  warehouseman  for  injuries  to  plaintiiTs 
automobile  by  the  collapse  of  the  roof  of  the  garage  in  whieh  it  was 
stored,  plaintiff's  complaint  construed,  and  held  to  state  a  cause  of 
action  for  damages  to  the  automobile  by  defendant's  negligence  in 
permitting  the  roof  of  the  garage  to  remain  overloaded  with  snow  and 
not  for  conversion  of  the  property. 

[As  to  liability  of  garage-keeper  for  safety  of  automobile  in- 
trusted to  him,  see  note  in  Ann.  Cas.  1913E,  831.] 

*0n  the  question  of  the  duty  and  liability  of  garage-keeper  to  owner 
of  cars,  see  note  in  45  L.  B.  A.  (N.  S.)  1205;  and  as  to  liability  of 
livery-stable  keeper  for  loss  of  property  of  patron,  see  note  in  3 
1m  E.  a.  (N.  S.)  348. 

For  presumption  and  burden  of  proof  as  to  care  or  negligence  ia 
respect  to  subject  of  bailment,  generally,  see  note  in  43  £.  B.  A. 

(N.   S.)    1168.  BXPOKRB^ 
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Biilmeiit— Bailee  for  Hlr»— Liability— UinlUtion—KegUgeiice. 

3.  A  bailee  for  hire  cannot  by  contract  so  limit  his  responsibilitj 
to  the  bailor  as  not  to  be  liable  for  his  own  negligence  or  that  of  his 
agents  and  servants. 

Bailment— Injury  to  Property— '^egUgenca^  of  Bailee. 

4.  A  charge  defining  negligence  of  a  bailee  as  failure  to  exercise 
that  care  in  protecting  plaintiff's  property  that  an  ordinarily  careful 
and  prudent  man  would  have  ezerciiied  under  the  circumstances  was 
correct. 

Livery-stable  Keepers — Injury  to  Vehicle— Negligence. 

5.  Where  plaintiff's  automobile,  while  stored  in  defendant's  garage, 
was  injured  by  the  fall  of  the  roof  due  to  its  being  overloaded  with 
snow,  an  instruction  that,  in  determining  whether  defendant  had  exer- 
cised ordinary  prudence  in  caring  for  the  machine,  the  jury  should 
consider  the  snowfall,  the  construction  of  the  roof,  and  the  fact  that 
the  attention  of  defendant's  agent  was  called  to  the  amount  of  snow 
on  the  roof  was  proper. 

Uvery-stable  Keepera— Injury  to  Stored  Property— Negligence — ^In- 
stmctionB* 

6.  Where  plaintiff's  automobile  was  injured  by  the  collapse  of  the 
roof  of  the  garafre  in  which  it  was  stored  an  instruction  that,  though 
the  jury  should  find  there  was  a  latent  defect  in  the  construction  of 
the  garage  which  men  of  ordinary  prudence  would  not  have  dis- 
covered, plaintiff  was  still  entitled  to  recover  if  defendant  was  negli- 
gent in  permitting  snow  te  remain  on  the  roof,  and  such  negligence 
proximately  caused  the  damage,  was  correct. 

Tilal— Bequest  to  Charge — ^Instructions  Oiven. 

7.  It  is  not  error  to  refuse  requests  to  charge,  the  substance  of 
which  is  contained  in  instructions  given. 

From  Hood  River :  William  L.  Bradshaw,  Judge. 

Department  1.     Statement  by  Mb.  Justice  Ramsey. 

This  is  an  action  by  E.  H.  Pilson  against  the  Tip-Top 
Auto  Company  to  recover  judgment  for  injuries  to  an 
automobile  caused  by  defendant's  alleged  negligence 
as  bailee.  There  was  a  judgment  for  plaintiff  for 
$720.80,  and  defendant  appeals.  Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  R.  Wilbur. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Jesse  Stearns  and  Mr.  A.  J.  Derby,  with  an  oral 
argument  by  Mr.  Derby. 

67  Or. 
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Mb,  Justice  Ramsey  delivered  the  opinion  of  the 
court. 

On  or  about  the  1st  day  of  October,  1911,  the  defend- 
ant was  engaged  in  the  business  of  storing  and  taking 
care  of  automobiles  as  a  warehouseman  for  hire  at 
Hood  River,  Oregon,  and  it  carried  on  its  business  at 
two  garages.  One  of  them  was  situate  at  Columbia 
and  Seventh  Streets  in  the  city  of  Hood  River,  and  the 
other  was  located  on  the  property  of  Charles  P.  McCan, 
about  a  mile  southwest  of  said  city.  Both  of  these 
garages  were  owned  and  conducted  by  the  defendant 
for  hire. 

On  October  1,  1911,  the  plaintiff  owned  a  Croxton- 
Keeton  automobile.  He  was  going  east,  and  he  made 
a  contract  with  the  defendant  to  store  and  keep  said 
automobile  for  him  for  hire  while  he  should  be  gone. 

The  complaint  alleges  that  the  plaintiff  'delivered 
said  automobile  to  the  defendant  and  the  defendant 
received  the  same  for  storage  in  its  garage,  located  at 
Seventh  and  Columbia  Streets  in  the  City  of  Hood 
River,  Oregon,  and  upon  the  express  agreement  that 
said  automobile  should  be  stored  and  kept  therein,  and 
that  said  automobile  so  delivered  by  the  plaintiff  to  the 
defendant,  as  aforesaid,  was  at  the  time  of  said  deliv- 
ery and  at  all  times  thereafter,  up  and  until  the  time 
of  the  damaging  thereof  through  defendant's  negli- 
gence, hereinafter  referred  to,  of  the  value  of  $1,500; 
that  said  automobile  was,  upon  said  delivery  by  plain- 
tiff to  defendant,  to  be  by  the  defendant  safely  and 
securely  kept  for  the  plaintiff  in  its  said  warehouse 
(garage)  at  Columbia  and  Seventh  Streets  and  deliv- 
ered to  plaintiff,  on  demand,  for  compensation  for  such 
keeping  of  $3  per  month,  to  be  paid  by  plaintiff  to  de- 
fendant in  the  regular  course  of  business,  upon  de- 
mand, by  defendant  therefor.** 
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The  complaint  further  alleges  that  the  plaintiff  has 
dnly  performed  all  of  the  conditions  of  said  contract 
on  his  part;  and  that  the  plaintiff  upon  the  18th  day 
of  March,  1912,  paid  to  the  defendant  the  sum  of  $11.20 
and  demanded  of  the  defendant  the  return  of  said  chat- 
tels, said  last-named  sum  being  the  amount  due  to  and 
charged  by  the  defendant  for  such  safekeeping  up  to 
the  date  of  said  demand,  but  the  defendant  then  and 
ever  since  has  neglected  and  refused  to  return  said 
chattels,  or  any  part  thereof,  to  plaintiff,  except  in  the 
damaged  condition  hereinafter  set  forth  in  this  com- 
plaint. 

The  said  complaint  alleged  also  that  the  defendant, 
its  servants  and  agents,  carelessly  and  negligently,  and 
without  the  consent  or  authority  of  the  plaintiff,  re- 
moved said  automobile  from  its  storehouse  and  garage 
at  Seventh  and  Columbia  Streets  to  its  storehouse 
and  garage  located  about  one  mile  southwest  of  the  City 
of  Hood  River,  on  the  property  of  one  Charles  P. 
McCan,  such  negligent  removal  having  been  done  by 
defendant,  as  aforesaid,  shortly  after  the  1st  day  of 
October,  1911,  and  stored  said  automobile  in  said  last- 
named  storehouse  and  garage  without  the  consent  of 
the  plaintiff ;  that,  while  said  automobile  was  so  stored 
in  said  last-named  garage  by  defendant,  the  defendant, 
its  servants  and  agents,  carelessly  and  negligently  per- 
mitted snow  to  accumulate,  from  day  to  day,  for  sev- 
eral days  prior  to  the  12th  day  of  January,  1912,  upon 
the  roof  of  said  last-named  garage  where  said  auto- 
mobile was  stored,  so  that  the  roof  of  said  garage  and 
storehouse  became  so  overloaded  with  said  snow  that 
said  roof,  by  reason  of  said  overloading  thereon,  by 
reason  of  said  accumulation  of  snow  and  rain  negli- 
gently permitted  to  accumulate  on  said  roof,  as  afore- 
said, on  the  12th  day  of  January,  1912,  gave  away  and 
caved  in,  wrecking  said  building  and  falling  upon  the 
automobile  of    plaintiff  stored  therein,  breaking  the 
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spring  and  bottom  thereof,  etc.,  so  as  to  make  said 
automobile  of  practically  no  value  to  the  plaintiff  or 
anyone  else;  that  by  reason  of  the  negligence  of  the 
defendant,  its  servants  and  agents,  in  removing  said 
machine  from  its  storehouse  (garage)  at  Seventh  and 
Columbia  Streets  to  its  storehouse  (garage)  about  one 
mile  southwest  of  the  City  of  Hood  Eiver,  without  the 
consent  of  the  plaintiff,  and  in  permitting  said  over- 
load of  snow  and  rain  to  accumulate  on  the  roof  of 
said  last-named  garage,  while  plaintiff's  machine  was 
stored  therein,  and  neglecting  to  remove  the  same, 
although  the  defendant  and  its  agents  were  informed 
and  well  knew  that  the  roof  of  said  last-named  garage 
was  in  a  dangerous  condition  and  likely  to  fall  at  any 
time,  by  reason  of  the  excess  weight  thereon,  said  auto- 
mobile was  injured  as  aforesaid,  to  the  very  great 
damage  of  plaintiff  in  the  sum  of  $1,000. 

The  answer  denies  most  of  the  allegations  of  the 
complaint  and  admits  some  parts  thereof.  It  admits 
that  said  automobile  was  removed  from  one  garage 
to  the  other,  but  denies  that  it  was  done  without  the 
consent  of  the  plaintiff  or  that  it  was  negligently  done, 
and  alleges  that  it  was  done  in  accordance  with  the 
agreement  with  the  plaintiff.  The  answer  admits  that, 
while  the  automobile  was  in  the  garage  to  which  it  was 
removed,  said  garage  collapsed,  but  denies  that  the 
collapse  was  caused  by  the  weight  of  snow  and  rain 
upon  the  roof  thereof,  and  alleges  that  said  collapse 
was  caused  by  reason  of  said  building's  having  been 
defectively  planned  and  constructed,  and  that  the  de- 
fects therein  were  latent  and  unknown  to  the  defendant 
and  could  not  have  been  discovered  by  ordinary  dili- 
gence. 

The  defendant  alleges  that,  when  said  automobile 
was  left  with  it  by  plaintiff,  it  was  agreed  by  the  plain- 
tiff and  the  defendant  that  it  should  be  kept  at  said 
garage  on  the  McCan  farm,  and  that  the  defendant 
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assimied  no  liability  whatever  for  its  safety,  preserva- 
tion or  redelivery,  save  only  as  against  its  own  willful 
and  intentional  misconduct. 

The  answer  admits  that  the  defendant  received  said 
automobile  about  October  1,  1911,  and  kept  it  at  its 
garage  in  the  city  until  about  November  29,  1911,  and 
then  removed  it  to  the  other  garage.  The  defendant 
admits  also  that  the  automobile  was  damaged  by  the 
collapse  of  the  garage  to  the  extent  of  $120. 

The  plaintiff  claims  that  the  car  was  to  have  been 
kept  in  the  garage  in  the  city.  The  defendant  denies 
this  and  asserts  that  it  was  agreed  that  it  was  to  be 
kept  in  the  garage  that  collapsed.  The  answer  admits 
that  it  was  kept  in. the  garage  in  the  city  more  than 
six  weeks  and  then  removed  to  the  other  garage. 

1.  If  it  was  the  contract  that  the  automobile  should 
be  kept  at  the  garage  in  the  city,  and  it  was  removed  to 
the  other  garage  outside  the  city  without  the  consent 
of  the  plaintiff,  and  there  damaged  by  the  falling  in  of 
the  roof  of  the  garage,  the  defendant  would  be  liable 
for  such  damages  without  reference  to  the  question  of 
negligence,  as  such  acts  on  the  part  of  the  defendant 
would  be  wrongful  and  a  violation  of  such  contract  of 
bailment:  Kennedy  v.  Portman,  97  Mo.  App.  253  (70 
S.  W.  1099) ;  Hudson  v.  Columbia  T.  Co.,  137  Mich. 
255  (100  N.  W.  402,  109  Am.  St.  Rep.  679) ;  McCurdy 
V.  W.  F.  £  Co.,  94  Minn.  326  (102  N.  W.  873,  3  Ann. 
Cas.  468) .  However,  in  this  case  it  is  doubtful  whether 
the  contract  of  bailment  provided  that  the  automobile 
should  be  kept  in  the  garage  in  the  city.  It  seems  that 
the  evidence  on  that  point  was  conflicting. 

2.  But  it  appears  clearly  from  the  complaint  that 
the  plaintiff  did  not  base  his  right  of  action  upon  the 
alleged  wrongful  act  of  the  defendant  in  transferring 
the  automobile  from  the  garage  in  the  city  to  the  one 
outside  of  the  city  and  the  defendant's  failure  to  de- 
liver it  in  good  condition  to  the  plaintiff  on  his  demand. 
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While  the  complaint  does  allege  that  the  automobile 
was  to  have  been  kept  at  the  garage  in  the  city,  and 
that  it  was  negligently,  and  without  his  consent,  re- 
moved to  the  garage  outside  the  city,  the  gist  of  the 
complaint  is  the  negligence  of  the  defendant  in  i>er- 
mitting  wet  snow  to  accumulate  on  the  roof  of  the 
garage  outside  the  city  to  such  an  extent  that  its 
weight  caused  the  roof  of  the  garage  to  give  way  and 
fall  in  upon  the  automobile,  damaging  it  as  stated  in 
the  complaint.  The  gravamen  of  the  complaint  is  not 
the  removal  of  the  automobile  from  one  garage  to  the 
other,  contrary  to  the  contract,  but  the  negligence  of 
the  defendant  in  permitting  snow  to  accumulate  on  the 
roof  of  the  garage  so  that  it  fell  in,  crushing  the  car 
and  doing  the  damage  complained  of.  The  complaint 
does  not  allege  a  conversion  of  the  property  but  dam- 
ages to  it  by  the  negligence  of  the  defendant. 

Our  code  (Section  85,  L.  O.  L.)  provides  that,  in  the 
construction  of  a  pleading  for  the  purpose  of  deter- 
mining its  eflfect,  its  allegations  shall  be  liberally  con- 
strued with  a  view  of  substantial  justice  between  the 
parties  litigant,  and  Section  97,  L.  O.  L.,  declares  that 
no  variance  between  the  allegations  in  a  pleading  and 
the  proof  shall- be  deemed  material,  unless  it  has  actu- 
ally misled  the  adverse  party  to  his  prejudice  in  main- 
taining his  action  or  defense  on  the  merits. 

The  real  issues  in  the  case  were  whether  the  defend- 
ant was  guilty  of  negligence  in  permitting  the  snow  to 
accumulate  on  the  roof  of  the  garage  to  such  an  extent 
as  to  cause  the  roof  to  fall  on  the  automobile  and  crush 
it,  or  whether  a  latent  defect  in  the  plan  or  construc- 
tion of  the  building  was  the  cause  of  the  injury  to  the 
car,  and  as  to  the  amount  of  damages  that  should  be 
found,  if  any. 

The  defendant  excepted  to  the  giving  to  the  jury 
of  the  following  charges : 
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**(1)  If  you  find  that  the  contract  was  as  claimed 
by  defendant,  viz.,  that  the  car  was  to  be  kept  in  the 
country  garage,  and  at  the  owner  *s  risk,  the  plaintiff 
is  still  entitled  to  recover  if  defendant  was  guilty  of 
negligence. 

**(2)  By  negligence  is  meant  the  failure  of  the  de- 
fendant to  exercise  that  care  in  protecting  plaintiff's 
property  that  an  ordinarily  careful  and  prudent  man 
would  have  exercised  under  the  circumstances. 

*'(3)  In  deciding  whether  defendant  exercised  or- 
dinary prudence,  you  must  take  into  account  the  snow- 
fall, the  construction  of  the  roof,  and  the  fact  that  the 
attention  of  McCan,  who  was  acting  for  defendant,  was 
called  to  the  amount  of  snow  on  the  roof. 

**(4)  In  case  you  find  there  was  a  latent  defect  in 
the  construction,  a  defect  which  a  man  of  ordinary 
observation  would  not  have  discovered  in  an  examina- 
tion of  the  building,  still  the  plaintiff  is  entitled  to 
recover  if  you  find  that  the  defendant  was  negligent  in 
permitting  the  snow  to  remain  on  the  roof,  and  that 
such  negligence  proximately  caused  the  damage." 

3.  It  is  the  better  rule  that  a  bailee  for  hire  cannot 
by  contract  so  limit  his  responsibility  to  the  bailor  as 
not  to  be  liable  for  his  own  negligence  or  the  negligence 
of  his  agents  and  servants :  Railroad  Co.  v.  Lockwood, 
17  Wall.  (84  U.  S.)  357  (21  L.  Ed.  627) ;  Louisville,  N. 

A.  (6  C.  R.  Co.  V.  Faylor,  126  Ind.  126  (25  N.  E.  869) ; 
Pittsburg  etc.  R.  Co.  v.  Higgs,  165  Ind.  694  (76  N.  E. 
299, 4  L.  R.  A.  (N.  S.)  1081) ;  Camp  v.  H.  <&  N.  Y.  S.  Co., 
43  Conn.  333;  Davis  v.  Chicago,  M.  <&  S.  P.  R.  Co.,  93 
Wis.  470  (67  N.  W.  16, 1132,  57  Am.  St.  Rep.  935,  33  L. 

B.  A.  654) ;  Lancaster  Co.  Nat.  Bank  v.  Smith,  62  Pa.  47 ; 
Memphis  <&  C.  iJ.  R.  Co.  v.  Jones,  2  Head  (Tenn.),  517; 
3  Am.  &  Eng.  Ency.  of  Law  (2  ed.),  750. 

The  first  charge  excepted  to  by  the  defendant  stated 
to  the  jury  that,  if  the  contract  in  this  case  was  that 
the  car  was  to  be  kept  in  the  country  garage  at  the 
owner's  risk,  the  defendant  was  liable  for  damages  if 
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he  was  guilty  of  negligence.    We  are  unable  to  see  any 
^error  in  this  instruction. 

4.  The  second  charge  states  that  by  negligence  is 
meant  the  failure  of  the  defendant  to  exercise  that  care 
in  protecting  the  plaintiff's  property  that  an  ordinarily 
careful  and  prudent  man  would  have  exercised  under 
the  circumstances. 

5.  The  third  charge  instructed  the  jury  that,  in  de- 
termining whether  the  defendant  had  exerdsed  ordi- 
nary prudence,  they  should  take  into  account  the  snow- 
fall, the  construction  of  the  roof,  and  the  fact  that  the 
attention  of  McCan,  who  was  acting  for  the  defendant, 
was  called  to  the  amount  of  snow  on  the  roof  of  the 
garage. 

6.  The  fourth  charge  instructed  the  jury  that  in  case 
they  should  find  that  there  was  a  latent  defect  in  the 
construction  of  the  garage,  a  defect  which  a  man  of 
ordinary  observation  would  not  have  discovered  in  an 
examination  of  the  building,  still  the  plaintiff  was  en- 
titled to  recover,  if  the  jury  should  find  that  the  defend- 
ant was  negligent  in  permitting  the  snow  to  remain  on 
the  roof  and  that  such  negligence  proximately  caused 
the  damages.  The  court  did  not  err  in  giving  said 
charges. 

The  court  gave  to  the  jury  other  proper  instructions 
as  to  what  the  issues  to  be  tried  by  them  were ;  what 
degree  of  prudence  the  defendant  was  required  to  ex- 
ercise in  taking  care  of  the  automobile ;  as  to  the  alleged 
latent  defect  in  the  plan  and  construction  of  the  garage 
in  which  the  automobile  was  when  injured;  in  regard 
to  the  alleged  accumulation  of  snow  on  the  roof  of  the 
garage ;  as  to  the  burden  of  proof  being  on  the  plain- 
tiff to  prove  the  negligence  of  the  defendant  by  a  **fair 
preponderance  of  the  evidence,''  etc.  We  believe  that 
the  jury  was  properly  instructed,  and  that  the  instruc- 
tions were  fair  to  the  defendant  and  covered  all  ques- 
tions that  were  to  be  passed  on  by  the  jury. 
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7,  The  court  refused  to  give  some  charges  requested 
by  the  defendant  that  stated  the  law  correctly,  but  the 
charges  that  were  given  covered  all  the  issues  prop- 
erly. Trial  courts  have  the  right  to  instruct  the  jury 
in  their  own  language,  and  it  is  not  error  to  refuse  to 
give  requested  charges  that  state  the  law  correctly,  if 
the  instructions  given  cover  all  the  disputed  questions 
that  the  jury  is  required  to  determine. 

The  defendant  requested  the  court  to  give  the  fol- 
lowing charge,  which  was  refused:  *' Before  you  can 
find  a  verdict  for  plaintiff  in  any  event,  you  must  be- 
lieve from  the  evidence  that  the  contract  for  storage 
provided  for  the  car  to  be  stored  in  defendant's  city 
or  Columbia  Street  garage ;  that  this  contract  was  not 
canceled  and  still  existed  at  the  time  the  damage 
occurred;  that  without  plaintiff's  consent  the  car  was 
removed  by  defendant  to  its  country  garage,  and,  while 
therein  stored,  it  was  damaged  because  of  defendant's 
negligence  in  not  properly  caring  for  its  safety." 

The  gist  of  the  action  being  the  defendant's  negli- 
gence in  permitting  wet  snow  to  accumulate  upon  the 
roof  of  the  country  garage  to  such  an  extent  that  it 
caused  the  roof  to  fall  on  the  car,  crushing  it,  it  was 
inmaaterial  whether  the  defendant  had  agreed  to  keep 
the  car  in  the  city  garage  or  whether  the  plaintiff  con- 
sented to  its  being  stored  in  the  country  garage  or  not. 
The  court  properly  refused  to  give  said  requested 
charge.  We  find  no  error  in  the  proceedings  of  the 
court  below. 

The  judgment  of  the  court  below  is  aflSrmed. 

Apfibmbd. 

Mb.  Chief  Justice  McBride,  Mr.  Justice  Moobb  and 
Mb.  Justice  Bubnbtt  concur. 
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Argued  November  14,  decided  November  25.  1913. 

ASTORIA  V.  ASTORIA  &  COLUMBIA  RIVER 
R.  CO.* 

(136  Pac.  645.) 

Oontribntlon — Joint  Tort-feasors  or  Parties  In  Pari  I>e]lcto. 

1.  Joint  tort-feasors,  standing  in  pari  delicto,  cannot  compel  con- 
tribution, but  the  fact  that  the  parties  stand  in  delicto,  each  to  tbe 
other,  will  not  foreclose  contribution. 

[As  to  rule  of  pari  delicto,  see  note  in  113  Am.  St.  Bep.  724.) 

Municipal  Corporations — ^Torts — ^Defect  In  Street. 
•  2.  A  city  failing  to  perform  its  full  duty  by  not  requiring  a  street 
railroad  to  construct  and  maintain  approaches  to  a  crossing  sufficient 
to  protect  the  public,  and  in  not  seeing  that  proper  barriers  were 
placed  along  the  tracks  where  injury  was  possible,  was  liable  to  a 
traveler,  who  in  the  exercise  of  due  care  was  injured  in  eonsequeaee 
thereof. 

[As  to  right  of  person  injured  by  defective  street,  to  recover 
from  one  who  is  bound  by  contract,  statute  or  ordinance  to  keep 
street  in  repair,  see  note  in  Ann.-  Gas.  19130,  217.] 

Indemnity — ^Recovery  from  Party  Primarily  Liable. 

3.  Where  a  traveler  recovered  damages  against  a  city  for  personal 
injuries  from  a  defect  in  a  street  crossing,  the  city  could  recover  over 
against  the  street  railway  company  whose  nonperformance  of  its  duty 
to  lay  its  tracks  even  with  the  grade  and  to  keep  the  crossing  in  good 
condition  and  repair  was  the  efficient  and  primary  cause  of  the  injury. 

Indemnity— Conclusiveness  of  Jndgment  Against  Indemnitee. 

4.  In  an  action  by  a  city  against  a  street  railroad  company  to  re- 
cover damages  paid  and  expenses  incurred  in  an  action  by  a  traveler 
for  personal  injuries  from  a  defective  street  railroad  crossing,  the 
judgment  in  the  action  against  the  city  was  conclusive  of  the  facts 
thereby  established,  and  could  not  be  litigated  between  the  city  and 
the  company,  if  the  latter  was  notified  of  the  former  action;  the  es- 
toppel by  judgment  embracing  all  the  issues  determined  thereby. 

Indemnity— Extent  of  Liability— Costs  and  Attorneys'  Fees. 

5.  A  city  entitled  to  indemnity  from  a  street  railroad  company  as 
the  party  primarily  liable  for  personal  injuries  to  a  traveler  could  re- 
cover for  the  necessary  costs  and  attorneys'  fees  in  defending  the  ac- 
tion in  which  such  recovery  was  had. 


*0n  the  question  of  the  right  of  a  municipality  held  liable  for  in- 
jury on  highways  to  recover  indemnity  or  contribution  from  one  re- 
sponsible therefor,  see  note  in  40  L.  B.  A.  (N.  S.)  1165. 

As  to  municipal  liability  for  injury  by  use  of  highway  by  street 
railway,  see  note  in  19  L.  B.  A.  (N.  S.)  521.  Bxportxi. 
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Indemnity— Notice  to  Indemnitor  to  Defend — Sni&clency. 

6.     Notice  given  hj  a  city  after  suit  brought  against  it  for  personal 
'  Z  injuries  caused  by  a  defective  street  crossing,  informing  the  city  rail- 

,  _^  way  company  primarily  liable   therefor  that  suit  had  been  instituted, 

i£^  accompanied  by  a  true  copy  of  the  ordinance  requiring  such  notice  to 

be  given  in  writing,  and  alleging  the  company's  duty  to  keep  such 

crossing  in  repair  and  that  it  would  be  expected  to  defend  the  action, 

was  legally  sufficient. 

**  From  Clatsop :  James  A.  Eakin,  Judge. 

-■J  This  is  an  action  by  the  City  of  Astoria  against  the 

Astoria  &  Columbia  River  Railroad  Company.    The 
'^^'  facts  are  concisely  set  forth  in  the  opinion  rendered  for 

the  court  by  Mr.  Justice  McNary.  Apfibmbd. 

"^  For  appellant  there  was  a  brief  over  the  names  of 

"^  Messrs.  Carey  d  Kerr,  Mr.  Omar  C.  Spencer  and  Mr. 

Oscar  Furuset,  with  an  oral  argument  by  Mr.  Spencer. 
» •  • 
^'  For  respondent  there  was  a  brief  over  the  names  of 

Mr.  George  C.  Fulton  and  Mr.  A.  W.  Norblad,  with  an 

oral  argument  by  Mr.  Fulton. 

^^  Department  2.    Mb.  Justice  McNaby  delivered  the 

^  opinion  of  the  court. 

This  action  was  instituted  by  plaintiff  to  recover  over 
from  defendant  the  amount  of  a  judgment  for  a  per- 
sonal injury  recovered  by  Annie  Anderson  against  the 
plaintiff.  In  June,  1908,  Miss  Anderson  commenced  an 
action  in  the  United  States  Circuit  Court  for  Oregon, 
against  plaintiff,  to  recover  a  judgment  for  damages  in 
the  sum  of  $20,000,  which  she  alleged  she  sustained 
while  walking  along  one  of  the  streets  within  the  con- 
fines of  Astoria.  The  gravamen  of  her  complaint  is 
that  during  the  month  of  and  prior  to  September,  1907, 
Eleventh  Street  was  an  improved  public  thoroughfare 
running  north  and  south  through  the  city;  that  the  por- 
tion of  the  street  where  the  accident  occurred  was  im- 
proved by  the  construction  of  an  elevated  roadway 


XT' 
I' 


540    Astoria  v.  Astoria  &  Columbia  River  B.  Go.    [67  Or. 

about  15  feet  above  the  Columbia  River;  that  during 
the  year  1906  the  municipality  granted  a  right  of  way 
to  defendant,  to  construct,  operate  and  maintain  a  line 
of  railway  over  and  across  Eleventh  Street;  that,  sea- 
sonably following  such  grant,  defendant  constructed  its 
line  of  railway  across  the  street ;  that  in  the  construc- 
tion thereof  the  railroad  company  placed  its  rails 
above  the  elevated  street  about  18  inches;  that  the 
grant  to  the  company  embraced  a  way  50  feet  in  width ; 
that  in  constructing  its  line  the  railroad  company  built 
an  approach  or  apron  on  either  side  of  its  track,  start- 
ing at  the  level  of  the  street  and  gradually  rising  until 
the  approach  came  in  line  with  the  top  of  the  rails  of 
the  railroad  track ;  that,  while  this  approach  extended 
across  the  entire  width  of  the  street  on  the  south  side, 
it  only  covered  a  portion  of  the  street  on  the  north 
side,  leaving  on  either  side  a  perpendicular  descent  of 
about  18  inches ;  that  no  barrier  was  placed  on  the  sides 
of  the  approach  to  protect  the  unwary  from  falling 
therefrom;  that  at  nightfall  on  September  2,  1907, 
while  moving  along  the  street,  and  exercising  due  care, 
she  fell  from  the  apron  or  approach  at  a  point  about 
one  foot  north  of  the  north  rail  of  the  railroad  track, 
sustaining  serious  injuries.  Promptly  after  the  insti- 
tution of  the  suit  and  service  of  process  upon  the  plain- 
tiff, the  defendant  was  apprised  thereof,  and  notified 
that  it  was  primarily  liable  for  the  casualty  to  Miss 
Anderson.  Receiving  no  word  from  defendant,  the 
city  appeared  by  answer  and  presented  these  issues: 
(1)  It  denied  the  accident  in  toto;  (2)  it  denied  that 
the  place  where  the  injury  occurred  was  a  street,  but 
averred,  on  the  contrary,  that  the  locus  was  the  pri- 
vate property  of  the  railroad  company,  and  for  that 
account  the  city  owed  Miss  Anderson  no  duty  to  keep 
the  place  in  repair;  and,  lastly,  that  if  she  received 
any  injury,  it  was  through  her  own  carelessness  and 
negligence. 
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After  the  issues  had  been  formed  by  the  pleadings 
and  in  the  latter  part  of  October,  1908,  the  city  caused 
the  following  notice  and  resolution  to  be  served  upon 
the  railroad  company : 

**The  City  of  Astoria,  Clatsop  County,  Oregon." 
*' Astoria,  Oregon,  Oct.  28,  1908. 
**To  the  Astoria  &  Columbia  River  Railroad  Com- 
pany— 
** Gentlemen:  Acting  under  instructions  from  the 
common  council  of  the  city  of  Astoria  as  per  resolution 
herewith,  I  respectfully  inform  you  that  an  action 
has  been  instituted  against  the  city  of  Astoria  by  ojie 
Miss  Annie  Anderson,  to  recover  the  sum  of  $20,000 
as  the  damages  alleged  to  have  been  caused  by  a  fall  on 
the  right  of  way  of  the  A.  &  C.  R.  R.  Co.,  said  action 
is  now  pending  in  the  United  States  Circuit  Court  for 
the  District  of  Oregon,  and  of  this  take  due  notice. 
I  am, 

**Very  respectfully  yours, 

**  [Signed]     O.  Anderson, 

**  Auditor  and  Police  Judge. '* 

Resolution  introduced  by  Councilman  W.  C.  Logan : 
**Be  it  resolved  by  the  common  council  of  the  city  of 
Astoria :  That  the  auditor  and  police  judge  of  the  city 
of  Astoria  be  and  he  is  hereby  instructed  to  inform 
the  Astoria  &  Columbia  River  Railroad  Company  in 
writing,  that  there  has  been  instituted  against  the  city 
of  Astoria  by  one  Miss  Annie  Ajiderson,  an  action  in 
the  United  States  Circuit  Court  for  the  District  of 
Oregon,  to  recover  the  sum  of  $20,000  as  damages 
alleged  to  have  been  caused  by  a  fall  on  the  right  of 
way  of  the  Astoria  &  Columbia  River  Railroad,  and 
that  as  it  was  the  duty  of  the  said  Astoria  &  Columbia 
River  Railroad  Company  to  keep  said  right  of  way  in 
repair,  the  said  Astoria  &  Columbia  River  Railroad 
Company  will  be  expected  to  take  notice  of  said  action 
and  properly  defend  the  same.'' 
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*' State  of  Oregon,  ss.: 

County  of  Clatsop — 

'*I,  Olof  Anderson,  auditor  and  police  judge  of  the 
city  of  Astoria,  hereby  certify  that  the  foregoing  is  a 
true  and  correct  transcript  of  a  resolution  adopted  by 
the  common  council  by  unanimous  vote  of  said  body  at 
its  meeting  held  on  the  19th  day  of  October,  1908,  said 
resolution  being  on  file  in  my  office,  to  which  I  have 
hereunto  set  my  hand  and  the  seal  of  the  City  of 
Astoria,  Oregon,  this,  the  29th  day  of  October,  A.  D. 
1908.  [Signed]     O.  Anderson, 

** Auditor  and  Police  Judge.*' 

The  case  was  tried  June  23,  1909,  and  eleven  days 
prior  thereto  the  city  again  notified  the  railroad  com- 
pany of  the  pendency  of  the  action  and  the  day  ai>- 
pointed  for  the  trial.  No  heed  was  given  by  the  com- 
pany to  any  of  the  notifications.  Miss  Anderson 
recovered  judgment  for  $5,000. 

On  November  28,  1911,  plaintiff  filed  a  complaint 
against  the  defendant  which  alleged,  inter  alia,  that  in 
December,  1895,  plaintiff  passed  an  ordinance  granting 
to  defendant  a  right  of  way  upon  and  across  certain 
streets  in  the  City  of  Astoria,  which  franchise  con- 
tained, among  other  provisions  and  restrictions,  the  fol- 
lowing:** *  •  That  said  railroad,  inclusive  of  switches 
and  side  tracks,  shall  not  be  constructed  above  or  be- 
low the  established  grade  of  the  street  or  streets  where 
the  same  are  traversed  or  crossed  by  said  railroad 
switches  and  side  tracks ;  that  whenever  any  street  or 
portion  of  street  is  used  or  occupied  by  said  railroad, 
switches  and  side  tracks  shall  be  ordered  improved  by 
said  city,  the  said  railroad  company  shall  improve,  at 
its  own  expense,  the  said  portion  of  said  street  and 
thereafter  maintain  same  in  repair  and  in  the  manner 
provided  for  the  improvement  of  such  street,  so  much 
thereof  as  shall  be  included  between  the  rails  of  said 
railroad  and  within  an  area  of  three  feet  wide  on  each 
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side  of  said  rails  on  the  outside  of  the  track  except  at 
the  crossings  of  cross  streets,  those  running  north  and 
south  to  the  ship's  channel,  at  which  place  said  railroad 
company  shall  improve  said  cross  streets  within  the 
boundary  lines  of  this  franchise  whenever  the  said 
cross  streets  shall  be  improved  by  the  said  city  to  the 
boundary  lines  of  the  franchise  hereby  granted.  *  *  '* 
Continuing,  the  complaint  asserts:  ''That  at  the  time 
said  line  of  railway  was  constructed  and  at  the  time 
of  the  adoption  of  said  Ordinance  No.  2026  and  for 
over  ten  years  prior  thereto  the  said  Eleventh  Street 
was  and  has  been  and  ever  since  has  been  and  still  is 
a  public  street  in  said  city  from  its  north  terminus  to 
its  south  terminus  fully  accepted  by  the  said  city  and 
improved  and  used  and  employed  by  the  public  as  such, 
and  said  City  of  Astoria  has  at  all  times  maintained 
full  and  complete  jurisdiction  thereover  as  such  street ; 
and  it  was  the  duty  of  the  said  defendant  under  said 
Ordinance  No.  2026  and  under  the  laws  of  the  State  of 
Oregon,  to  construct  and  maintain  the  said  Eleventh 
Street  within  the  said  right  of  way  of  the  said  defend- 
ant's line  of  railway  and  the  crossing  of  its  line  of  rail- 
way thereover  in  a  reasonably  safe  condition  for  travel, 
but  the  said  defendant  in  the  construction  of  its  said 
crossing  and  its  said  line  of  railway  over  said  Eleventh 
Street  wholly  failed  to  and  did  not  exercise  any  care 
or  caution  whatever,  and  did  not  make  said  street 
within  its  right  of  way  or  at  its  crossing  reasonably 
or  at  all  safe  from  travel,  and  so  carelessly  and  negli- 
gently conducted  itself  in  that  regard  that  it  carelessly 
and  negligently  built  and  constructed  its  roadbed  over 
18  inches  above  the  street  grade  of  said  Eleventh  Street 
and  over  18  inches  above  the  decking  and  grade  of  said 
street,  and  for  the  purpose  of  providing  a  means  for 
passage  by  the  users  of  such  street,  travelers  and 
vehicles,  said  defendant  carelessly  and  negligently 
constructed  an  apron  or  approach  leading  from  the 
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grade  of  said  street  and  the  planking  and  decking 
thereof  from  each  side  of  its  line  of  right  of  way  cross- 
ing said  street  up  to  the  top  of  the  said  railroad  grade 
and  the  rails  thereon  and  to  an  elevation  of  over  18 
inches  above  the  said  Eleventh  Street  and  the  grade 
thereof,  and  carelessly  and  negligently  did  not  con- 
struct such  apron  or  approach  the  full  width  of  such 
street,  but  carelessly  and  negligently  left  a  space  of 
over  3  feet  in  width  and  18  inches  in  depth  between 
the  west  end  of  said  apron  or  approach  and  the  west 
boundary  line  of  said  street,  and  in  the  construction 
of  said  apron  or  approach  said  defendant  carelessly 
and  negligently  failed  to  and  did  not  construct  any 
railing,  barrier,  or  barriers  on  either  side  of  said  apron 
or  approach  and  ever  thereafter  carelessly  and  negli- 
gently maintained  said  crossing,  apron,  or  approach 
without  such  railing  or  barrier  as  a  protection  to 
travelers  on  such  street.  That  said  crossing,  apron 
and  approach  as  constructed  and  maintained  by  de- 
fendant was  dangerous  to  travelers  ;on  said  street  to 
those  traveling  thereon  in  the  night-time,  without  rail- 
ings or  barriers  on  the  sides  thereof.  That  hereto- 
fore and  on  September  2,  1907,  and  whilst  said  cross- 
ing was  so  negligently  maintained  by  defendant,  one 
Miss  Annie  Anderson,  a  stranger  in  said  City  of  As- 
toria, whilst  lawfully  traveling  over  said  Eleventh 
Street  and  said  crossing  in  the  night-time  as  con- 
structed and  maintained  by  defendant  as  aforesaid, 
and  whilst  exercising  due  care  and  without  fault  on 
her  part,  fell  from  off  said  crossing  on  the  west  side 
thereof  near  the  said  railway  track  of  said  defendant 
aforesaid  and  about  one  foot  north  of  the  north  rail 
thereof,  and  thereby  received  serious  personal  injuries, 
whereby  her  body  was  badly  bruised,  ligaments  torn, 
and  the  surgical  neck  of  her  femur  bone  was  thereby 
broken,  whereby  she  became  permanently  injured,  and 
suffered  great  physical  pain,  to  her  great  injury  and 
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damage,  all  of  which  was  caused  solely  by  reason  of 
the  carelessness  and  negligence  on  the  part  of  the 
defendant  in  the  construction  of  said  approach  and 
crossing  as  aforesaid  and  in  maintaining  the  same,  and 
the  failure  to  construct  and  maintain  on  the  sides 
thereof  railings  and  barriers  for  the  protection  of 
travelers  thereon  and  thereover.  That  the  said  place 
where  the  said  Annie  Anderson  met  with  her  said  acci- 
dent and  for  which  she  recovered  the  said  judgment 
against  plaintiff,  as  hereinbefore  alleged,  was  on  the 
said  approach  and  crossing  on  the  said  line  of  railway 
of  the  defendant  herein,  which  the  said  defendant  was 
by  law  and  said  Ordinance  No.  2026  required  to  keep 
and  maintain  in  a  reasonably  safe  condition,  and  it 
was  the  duty  of  the  defendant  to  have  constructed,  on 
and  along  the  outer  sides  of  said  apron,  barriers  or 
railings  for  the  protection  of  travelers  thereover,  and 
said  accident  was  caused  solely  on  account  of  the  care- 
lessness and  negligence  of  said  defendant  in  the  con- 
struction and  maintenance  of  said  crossing  and  its 
failure  to  maintain  such  barriers  and  railings,  thereat. 
This  plaintiff  further  alleges  that  this  plaintiff  de- 
fended said  action  brought  by  said  Annie  Anderson 
against  the  plaintiff  aforesaid  for  the  sole  use  and 
benefit  of  the  said  defendant,  for  that  the  said  defend- 
ant was  liable  for  all  damages  caused  to  or  suffered  by 
said  Annie  Anderson  accordingly  as  aforesaid,  and 
this  plaintiff  expended  in  defending  said  action  for 
attorneys'  fees  and  witness  fees  for  witnesses  on  its 
behalf  necessary  to  defend  said  action,  together  with 
court  costs  and  officers '  fees,  the  full  sum  of  $1,063.80, 
all  of  which  were  laid  out  and  expended  for  the  sole 
use  and  benefit  of  said  defendant,  and  said  defendant 
derived  the  benefits  thereof,  for  had  not  said  action 
been  defended  a  judgment  would  have  been  obtained 
against  this  plaintiff  for  the  sum  of  $20,000  and  costs 
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of  said  action.  That  all  of  said  sums  were  expended 
during  the  month  of  July,  1909,  and  prior  to  the  8th 
day  of  July,  1909,  and  plaintiff  is  entitled  to  interest 
on  said  sums  so  expended  at  the  rate  of  6  per  cent  x>er 
annum  from  said  8th  day  of  July,  1909,  until  paid." 

Defendant,  after  denying  each  and  every  allegation 
in  the  complaint,  alleged  as  a  separate  defense:  "That 
if  the  said  Miss  Annie  Anderson  described  in  the  com- 
plaint herein  was  injured  in  any  manner  whatsoever, 
she  was  not  injured  on  Eleventh  Street  in  the  City  of 
Astoria,  or  upon  any  street,  alley  or  highway  over 
which  the  City  of  Astoria  had  any  jurisdiction, 
authority,  or  control.'* 

The  issues  were  concluded  by  a  reply  containing  a 
general  denial.  The  jury  rendered  a  verdict  in  favor 
of  plaintiff  for  a  sum  equal  to  that  which  the  city  was 
compelled  to  pay  Annie  Anderson,  plus  attorneys'  fees 
and  costs  expended  in  defending  the  action. 

Counsel  for  the  respective  parties  litigant  an- 
nounced, at  the  time  of  making  their  excellent  oral 
arguments,  that  but  four  points  were  controversial: 
(1)  Was  the  notice  given  the  railroad  company  of  the 
institution  of  the  action  by  Aoinie  Anderson  legaUy 
sufficient!  (2)  Can  plaintiff  recover  from  the  defend- 
ant necessary  costs  and  attorneys'  fees  in  defending 
the  action  brought  by  Miss  Anderson t  (3)  Did  the 
trial  court  give  the  proper  legal  effect  to  the  judgment 
obtained  by  Annie  Anderson  against  the  City  of  As- 
toria! (4)  Did  the  city  and  the  railroad  company 
stand  in  pari  delicto  with  respect  to  the  injury  suffered 
by  Miss  Anderson,  and,  if  so,  will  the  law  support  the 
action  for  indemnity!  These  questions  will  be  con- 
sidered in  an  order  inverse  to  their  introduction. 

1.  The  paramount  question  here  involved  is  whether 
plaintiff  and  defendant  stand  as  tort-feasors  in  an 
equal  decree  with  respect  to  the  wrong  which  caused 
the  injury  to  Annie  Anderson.    If  so,  confessedly, 
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plaintiff  cannot  maintain  this  action,  as  the  rale  is 
almost  universal  that  joint  wrongdoers  standing  in 
pari  delicto  cannot  compel  contribution.  However,  to 
work  an  inhibition,  the  parties  must  stand  in  pari  de- 
licto, and  the  fact  that  the  parties  stand  in  delicto  each 
to  the  other  will  not  foreclose  contribution.  This  dis- 
tinction, which  rests  in  sound  reason,  was  well  stated 
many  decades  ago  by  Justice  Wilde  of  Massachusetts, 
in  Lowell  v.  Boston  £  Lowell  R.  R.  Corp.,  23  Pick. 
(Mass.)  24  (34  Am.  Dec.  33) :  **Our  law,  however,  does 
not  in  every  case  disallow  an  action,  by  one  wrongdoer 
against  another,  to  recover  damages  incurred  in  con- 
sequence of  their  joint  offense.  The  rule  is  in  pari 
delicto  potior  est  conditio  defendentis.  If  the  parties 
are  not  equally  criminal,  the  principal  delinquent  may 
be  held  responsible  to  his  codelinquent  for  damages 
incurred  by  their  joint  offense.  In  respect  to  offenses, 
in  which  is  involved  any  moral  delinquency  or  turpi- 
tude, all  parties  are  deemed  equally  guilty,  and  courts 
will  not  iQquire  into  their  relative  guilt.  But  where 
the  offense  is  merely  malum  prohibitum,  and  is  in  no 
respect  immoral,  it  is  not  against  the  policy  of  the  law 
to  inquire  into  the  relative  delinquency  of  the  parties, 
and  to  administer  justice  between  them,  although  both 
parties  are  wrongdoers.'* 

2,  3.  In  order  accurately  to  determine  whether  plain- 
tiff and  defendant  are  joint  tort-feasors  standing  in 
pari  delicto  in  the  commission  of  the  act  which  pro- 
duced the  mishap  to  Annie  Anderson,  recourse  must 
be  had  to  the  complaint  filed  by  Miss  Anderson,  in  the 
action  against  plaintiff  herein.  The  pleading  recites 
that  the  City  of  Astoria  had,  at  a  time  prior  to  the  acci- 
dent, granted  to  the  railroad  company  a  right  of  way 
50  feet  in  width  on  Eleventh  Street ;  that  in  construct- 
ing its  track  the  company  laid  its  rails  above  the  grade 
of  the  street  abou^  18  inches  which  necessitated  the 
placing  of  sloping  aprons  from  the  grade  of  the  street 
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to  a  point  in  line  with  the  top  of  the  rails  of  the  rail- 
road track;  that  this  apron  only  covered  a  portion  of 
the  street  on  the  north  side,  leaving  a  perpendicular 
descent  of  about  18  inches ;  that  no  railing  was  placed 
along  the  sides  of  the  apron  to  protect  travelers  from 
falling  therefrom ;  and  that  the  city  was  liable,  for  the 
reason  that  the  apron  was  a  dangerous  structure,  and 
that  there  was  no  barrier  or  railing  to  prevent  plaintiff 
from  falling. 

From  a  resume  of  the  salient  features  of  the  decla- 
ration, it  plainly  appears  that  the  active  negligence 
charged  is  against  the  railroad  company,  while  passive 
negligence  only  is  laid  at  the  feet  of  the  municipality. 
All  that  is  urged  against  the  city  is  its  failure  prop- 
erly to  care  for  the  safety  of  the  traveling  public,  by 
not  providing  barriers  along  the  street  where  the  acci- 
dent occurred.  While  the  city  failed  to  perform  its 
full  duty  in  not  requiring  the  company  to  construct 
and  maintain  aprons  sufficient  to  protect  the  public 
from  harm,  and  in  not  seeing  that  proper  barriers  were 
placed  along  the  track  where  injury  was  possible,  and, 
for  that  account,  was  liable  to  Annie  Anderson,  yet 
that  situation  does  not  render  the  parties  equally  delin- 
quent. The  efficient  and  primary  cause  of  the  accident 
was  the  negligence  of  the  company,  while  the  subse- 
quent negligence  of  the  city  in  not  enforcing  obedi- 
ence to  the  terms  of  the  ordinance  was  constructive 
rather  than  actual.  If,  however,  the  city  and  the  rail- 
road company  had,  as  a  joint  undertaking,  constructed 
the  railroad  track  above  the  street  grade  and  left  the 
thoroughfare  in  the  dangerous  condition  which  pro- 
duced the  injury  to  Annie  Anderson,  there  could  be  no 
recovery  over  against  the  company,  because  there 
would  be  concurring  and  mutual  negligence  on  the  part 
of  the  city  and  the  railroad  company.  According  to 
the  ordinance  granting  to  the  company  the  use  of  the 
street  in  question,  it  was  the  duty  of  the  company  to 
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lay  its  track  rails  even  with  the  grade  of  the  elevated 
street  and  to  keep  the  street  crossing  in  good  condition 
and  repair.  A  nonobservance  of  these  provisions  was 
the  proximate  cause  of  the  accident,  and  by  rule  of  law 
defendant  is  liable  over  the  plaintiff  for  the  damages 
sustained  by  Miss  Anderson. 

4.  The  next  question  to  be  considered  concerns  the 
legal  effect  to  be  given  to  the  judgment  obtained  by 
Annie  Anderson  against  the  City  of  Astoria  in  the 
United  States  Circuit  Court  for  Oregon.  The  lower 
court  advised  the  jury  that  the  judgment  was  conclu- 
sive evidence  of  the  following  facts :  (1)  That  the  street 
at  the  point  where  Miss  Annie  Anderson  met  with  the 
accident  in  question  was  defective ;  (2)  that  Miss  Annie 
Anderson  was  injured  at  a  point  about  one  foot  north 
of  the  north  rail  of  the  railroad  track  crossing  on 
Eleventh  Street,  and  that  she  was  injured  there  while 
exercising  due  care;  (3)  that  the  amount  of  the  judg- 
ment recovered  by  Miss  Annie  Anderson  against  the 
city,  namely,  $5,000,  was  the  amount  of  the  damage  that 
Miss  Annie  Anderson  there  sustained;  and  (4)  that  the 
point  where  Miss  Annie  Anderson  met  with  the  injury 
was  a  street  within  the  City  of  Astoria.  An  examina- 
tion of  the  pleadings  in  the  original  case  reveals  that 
the  issues  which  the  court  told  the  jury  were  conclusive 
on  defendant  were  all  subjects  of  controversy  therein. 
Consequently  the  judgment  in  that  action  is  conclusive 
of  the  facts  thereby  established  and  could  not  again 
be  the  subject  of  litigation  between  plaintiff  and  de- 
fendant, if  the  latter  was  notified  of  the  former  action. 
The  scope  of  the  estoppel  created  by  the  judgment  in 
the  primary  case  embraces  all  of  the  issues  determined 
by  it.  In  Oceanic  Steam  Nav.  Co.  v.  Campania  Trans- 
atlantica  Espanola,  144  N.  Y.  663  (39  N.  E.  360),  the 
rule  is  thus  stated:  *'It  is  sufficient  that  the  party 
against  whom  ultimate  liability  is  claimed  is  fully  and 
fairly  informed  of  the  claim  and  that  the  action  is 
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pending  with  full  opportunity  to  defend  or  to  partici- 
pate in  the  defense.  If  he  then  neglects  or  refuses  to 
make  any  defense  he  may  have,  the  judgment  will  bind 
him  in  the  same  way  and  to  the  same  extent  as  if  he 
had  been  made  a  party  to  the  record.'*  This  doctrine 
was  approved  by  the  Supreme  Court  of  the  United 
States  in  Washington  Gaslight  Co.  v.  District  of 
Columbia,  161  U.  S.  316  (40  L.  Ed.  712,  16  Sup.  Ct. 
Bep.  564). 

5.  Can  plaintiff  recover  from  defendant  judgment 
for  the  necessary  costs  and  attorneys'  fees  expended 
in  defending  the  action  brought  by  Miss  Anderson? 
We  think  it  can.  No  question  is  raised  as  to  the  legiti- 
macy of  the  costs  incurred  by  the  city  in  defending  the 
action  brought  by  Miss  Annie  Anderson,  nor  of  the 
value  and  eflSciency  of  the  legal  services  rendered  the 
city.  We  think  these  constituents  are  appropriate 
items  of  damage  for  which  plaintiff  may  claim  indem- 
nity. Plaintiff  in  its  litigation  with  Miss  Anderson 
was  compelled  to  defend  the  negligent  acts  of  defend- 
ant which  gave  birth  to  the  accident,  and  for  that 
reason  plaintiff  is  entitled  to  recover  over  from  defend- 
ant the  reasonable  and  necessary  costs  incurred  in  such 
defense  including  attorneys '  fees :  West  field  v.  Mayo, 
122  Mass.  100  (23  Am.  Rep.  292) ;  Sutherland,  Dam- 
ages, vol.  1  (3  ed.),  §  83 ;  Town  of  Waterhury  v.  Water- 
bury  Terminal  Co.,  74  Conn.  152  (50  Atl.  3). 

6.  Lastly,  was  the  defendant  given  such  notice  of  the 
pendency  of  the  Annie  Anderson  action  as  renders  the 
judgment  recovered  therein  conclusive  against  defend- 
ant? The  notices  served  upon  defendant  contained  the 
information  that  an  action  had  been  instituted  against 
the  City  of  Astoria  by  Miss  Anderson  to  recover  the 
sum  of  $20,000  alleged  to  have  been  caused  by  a  fall 
on  the  right  of  way  owned  by  defendant,  and  that  de- 
fendant would  be  expected  to  make  a  proper  defense 
thereto.    This  court  stated,  in  Carroll  v.  Nodine,  41 
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Or.  417  (69  Pao.  53,  93  Am.  St.  Eep.  743) :  ^'Before  an 
indemnitor  can  be  expected  to  defend,  he  must  have 
reasonable  notice  of  the  pendency  of  the  suit  or  action 
by  which  he  is  to  be  bound,  and  afforded  an  opportunity 
to  participate  in  or  interpose  such  defense  as  he  may 
desire ;  and  it  is  only  by  complying  with  such  conditions 
that  the  party  to  be  indemnified  can  estop  the  indem- 
nitor to  controvert  the  matter  anew  upon  an  action 
against  him  upon  the  indemnity  contract  or  obliga- 
tion.'' We  think  a  full  opportunity  was  afforded  de- 
fendant to  defend  the  first  action,  and  that  the  judg- 
ment is  conclusive. 

Believing  no  errors  were  committed,  the  judgment 
is  affirmed.  Aefibmed. 

Mb.  Chief  Justice  McBeidb,  Mb.  Justice  Bean  and 
Mb.  Justice  Eakik  concur. 


Argaed  October  29,  decided  November  25,  1913. 

WEST  V.  McDonald.* 

(136  Pac.  650.) 

Exc«ptloii8,  Bin  of— Adiiil88ion  of  Evidenca — Buffldency  of  BUL 

1.  Under  Section  171,  L.  O.  L.,  as  amended  by  Laws  of  1913,  page  650, 
providing  that  no  particular  form  of  exceptions  shall  be  required,  and 
the  objection  shall  be  stated  with  as  much  evidence  or  other  matter  as 
is  necessary  to  explain  it,  but  no  more,  provided  that  the  bill  of  ex- 
ceptions may  consist  of  a  transcript  of  the  'v^rhole  testimony  and  all  of 
the  proceedings  at  trial,  including  the  exhibits,  instructions  and  any 
other  matter  material  to  the  decision  of  the  appeal,  a  bill  of  excep- 
tions to  the  admission  of  evidence  should  only  contain  so  much  of  the 
evidence  as  is  necessary  to  explain  the  nature  of  the  objection,  and 
should  not  be  a  practical  transcript  of  all  of  the  proceedings,  unless 
necessary  to  determine  the  correctness  of  a  ruling  on  motion  for  a 
nonsuit  or  for  directed  verdict  at  the  close  of  the  case. 

Words  and  Plinwes — ''WelL'' 

2.  A  'Veil"  consists  of  a  pit  sunk  in  the  earth  until  a  water-bear- 
ing stratum  is  reached  from  which  the  water  will  flow  into  the  pit 
from  which  a  supply  of  water  can  be  obtained. 

*0n  the  question  of  the  sufficiency  of  exceptions  on  appeal,  see  notes 
in  10  L.  Ed.  (U.  S.)  172  and  39  L.  Ed.  (U.  S.)  856.  Kepobtee. 
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Trial—- InstructloiiB — ^Province  of  Jury. 

3.  The  court  instructed,  in  an  action  for  services  for  digging^  a 
well,  that  "the  plaintiff  in  this  case  has  shown  himself  to  be  an  ex- 
pert well-driller/'  and,  if  you  find  that  he  entered  into  a  contract  with 
defendant  to  drill  a  well  for  $1.50  a  foot,  this  agreement  was  not  com- 
plied with  unless  he  got  a  sufficient  supply  of  water,  "and,  when  he 
abandoned  the  work  without  having  obtained  such  supply  of  water, 
the  defendant  had  a  right  to  rescind  the  contract  and  adopt  other 
means  for  getting  a  supply  of  water,"  and  plaintiff  cannot  recover. 
Heldf  that  the  instruction  invaded  the  province  of  the  jury  in  assum- 
ing that  plaintiff  abandoned  the  work  without  having  obtained  a 
water  supply,  and  was  also  erroneous  in  charging  that  plaintiff  had 
shown  himself  to  be  an  expert  driller. 

From  Union :  John  W.  Knowles,  Judge. 

This  is  an  action  by  E.  A.  West  against  Duncan 
McDonald.  From  a  judgment  for  the  defendant, 
plaintiff  appeals.  Bevebsed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Cochran  &  Eberhard  and  Mr.  Charles  H.  Finn, 
with  an  oral  argument  by  Mr.  George  T.  Cochran. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Turner  Oliver  and  Messrs.  Crawford  &  Eakin, 
with  an  oral  argument  by  Mr.  Oliver. 

En  Banc.  Mb.  Justice  Burnett  delivered  the 
opinion  of  the  court. 

This  is  a  second  appeal  in  this  case,  and  for  a  par- 
ticular statement  of  the  issues  involved  it  is  sufficient 
to  refer  to  64  Or.  203  (127  Pac.  784).  In  brief,  it  is 
enough  to  say  here  that  the  plaintiff  declares  for  labor 
and  services  furnished  at  the  special  instance  and  re- 
quest of  the  defendant  in  boring  a  well  to  a  depth  of 
350  feet  at  the  reasonable  value  of  $1.50  per  foot.  The 
defendant  denies  this,  and  alleges  that  the  parties  con- 
tracted for  a  finished  well  supplying  an  adequate  flow 
of  water  at  a  price  of  $1.50  per  foot,  but  not  in  any 
event  to  exceed  the  total  of  $150. 

1.  In  the  argument,  sundry  objections  to  rulings 
upon  the  reception  of  testimony  are  pressed  upon  our 
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attention.  We  decline,  however,  to  consider  these  on 
the  ground  that  what  is  termed  a  bill  of  exceptions  is 
nothing  more  than  a  literal  statement  of  everything 
that  was  said  by  court,  counsel  and  witnesses  at  the 
trial.  This  has  been  so  often  held  not  to  be  a  bill  of 
exceptions  that  it  is  tautological  to  repeat  the  state- 
ment. In  a  manner  Mr.  Justice  Slater  began  a  new 
series  of  decisions  on  this  subject  in  Ready  v.  United 
Rys.  Co.,  57  Or.  325  (100  Pac.  658,  108  Pac.  197),  and 
we  have  since  added  Eahn  v.  Mackay,  63  Or.  100  (126 
Pac.  12,  991),  and  Portland  Public  Market  <&  Cold  Stor- 
age Co.  V.  Woodworth,  ante,  p.  327  (135  Pac.  529). 

We  are  not  unmindful  of  the  amendment  of  Section 
171,  L.  0.  L.,  enacted  by  the  legislative  assembly  Feb- 
ruary 28,  1913,  reading  thus:  **No  particular  form  of 
exceptions  shall  be  required.  The  objection  shall  be 
stated,  with  as  much  evidence,  or  other  matter,  as  is 
necessary  to  explain  it,  but  no  more;  provided,  how- 
ever, that  the  bill  of  exceptions  may  consist  of  a  tran- 
script of  the  whole  testimony  and  all  of  the  proceed- 
ings had  at  the  trial,  including  the  exhibits  offered  and 
received  or  rejected,  the  instructions  of  the  court  to  the 
jury,  and  any  other  matter  material  to  the  decision  of 
the  appeal'':  Laws  1913,  p.  650.  It  was  pointed  out  in 
Hahn  v.  Mackay,  63  Or.  100  (126  Pac.  12),  that  the  bill 
of  exceptions  proper  consisted,  in  the  meaning  of  the 
statute,  of  an  exemplification  of  only  so  much  evidence, 
and  no  more,  as  is  necessary  to  explain  the  point  of 
the  objection.  It  was  further  explained  that  qualifi- 
cations of  this  rule  consisted  in  the  inclusion  of  the 
whole  testimony  for  the  plaintiff  on  a  motion  for  a  non- 
suit, or  the  entire  testimony  on  both  sides  of  the  case 
on  a  motion  for  a  directed  verdict,  where  the  ruling  on 
these  questions  was  assigned  as  error,  but  that  such 
bills  of  exceptions  will  not  be  considered  for  any  other 
purpose.  If  the  legislation  adverted  to  had  been  in- 
tended for  anything  more  than  a  statutory  declaration 
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of  the  doctrine  thus  announced,  it  would  have  omitted 
the  original  terms  of  Section  171,  L.  0.  L.  But  it  has 
retained  that  identical  language,  and  the  words  em- 
ployed mean  the  same  as  they  have  often  been  con- 
strued by  the  decisions  of  this  court.  The  proviso 
added  must  be  construed  to  cover  the  exceptions  estab- 
lished by  our  decisions,  and  can  mean  nothing  more 
than  that  in  proper  cases  where  the  same  is  necessary 
to  determine  the  correctness  of  the  ruling  upon  a 
motion  for  a  nonsuit  or  a  motion  to  direct  a  verdict 
at  the  close  of  the  whole  case,  the  bill  of  exceptions 
may  consist  of  a  transcript  of  all  the  proceedings. 
Containing  as  it  does  the  very  words  of  the  former 
statute,  we  cannot  depart  from  the  construction  placed 
upon  them  by  so  many  decisions,  amounting  at  least 
to  a  rule  stare  decisis.  Hence  we  must  decline  to 
consider  the  objections  urged  in  the  brief  to  the  admis- 
sibility of  testimony  in  various  instances  occurring 
during  the  progress  of  the  trial. 

2.  There  are,  however,  sundry  exceptions  taken  to 
the  instructions  of  the  court  to  the  jury  which  may 
be  tested  by  the  standard  of  the  pleadings  appearing 
in  the  abstract.  These  we  can  properly  consider,  for 
the  necessary  data  are  regularly  before  us.  Substan- 
tially, the  plaintiff  says  for  his  cause  of  action  that 
he  was  employed  to  serve  the  defendant  in  the  latter 's 
quest  for  water  by  boring  into  the  earth,  and  that  his 
services  were  reasonably  worth  $1.50  per  foot,  amount- 
ing in  the  aggregate  to  $525,  which  has  not  been  paid. 
Opposing  this,  the  defendant  denies  the  allegations  of 
the  complaint  and  says  that  he  employed  the  plaintiff 
to  produce  a  finished  well  yielding  an  adequate  supply 
of  water,  and  that  without  fault  of  the  defendant  the 
plaintiff  abandoned  this  entire  undertaking  before  its 
completion.  The  question  turns  upon  the  definition 
of  the  term  **well,''  as  applied  to  the  contention  of 
each  party.    If  the  plaintiff  was  not  responsible  for 
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the  results  of  the  excavation,  it  can  be  said  properly 
that  a  well  meant  nothing  more  than  a  mere  hole  in 
the  ground,  for  the  services  in  digging  which  the  plain- 
tiff would  be  entitled  to  recover  on  the  quantum 
meruit,  in  the  absence  of  an  express  agreement.  The 
court  left  to  the  jury  the  question  of  determining  what 
the  parties  meant  by  digging  a  well.  This  presented 
plaintiff's  theory  of  the  case.  On  the  other  hand,  the 
court  s«ud,  in  the  course  of  its  charge,  that,  ''in  using 
the  word  'well'  in  these  instructions,  I  mean  a  hole 
sunk  or  drilled  into  the  earth  to  such  a  depth  as  to 
reach  a  supply  of  water.''  This  is  a  permissible  defi- 
nition of  the  term.  "A  well  consists  of  a  pit  sunk 
in  the  earth  until  a  water-bearing  stratum  of  the  earth 
is  reached,  from  which  the  water  therein  will  flow 
into  the  pit,  and  a  supply  of  water  be  thus  obtained": 
Andrews  v.  Carman,  1  Fed.  Gas.  No.  371,  p.  868. 
Again  it  is  said  in  Magoon  v.  Harris,  46  Vt.  264:  "The 
places  where  the  defendant  reached  water  by  orifices 
in  the  ground,  and  where  the  water  did  not  flow  to  the 
surface,  are  wells,  and  not  springs."  To  avoid  the 
circumlocution  of  repeating  the  definition  in  terms, 
wherever  the  word  was  used  in  his  subsequent  instruc- 
tions, the  judge  defined  it  once  and  for  all  in  his  in- 
struction relative  to  the  defendant's  side  of  the  case. 
It  was  not  intended  to  be  conclusive  upon  the  plain- 
tiff, and  a  fair  construction  of  the  charge  will  not  jus- 
tify such  a  construction.  Properly  considered  on  that 
point,  the  court  said  in  substance  to  the  jury:  If  you 
find  that  the  contract  contemplated  a  finished  well 
yielding  an  adequate  supply  of  water,  and  that  the 
compensation  should  not,  in  any  event,  exceed  a  spe- 
cified sum,  the  plaintiff  cannot  recover  until  he  has 
fully  performed  his  contract  and  produced  such  a  well. 
3.  The  court,  however,  was  in  error  in  giving  the 
following  instruction:  "I  instruct  you  further  that  the 
plaintiff  in  this  case  has  shown  himself  to  be  an  expert 
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well  driller,  of  many  years*  experience,  and  has  drilled 
a  large  number  of  wells  in  the  Grande  Bonde  Valley, 
and  if  you  find  from  a  preponderance  of  the  testimony 
that  he  entered  into  a  contract  with  McDonald  either 
as  an  individual  or  as  the  representative  of  the  farmers 
subscribing  to  a  fund  for  drilling  a  well,  that  he  would 
drill  a  well  for  $1.50  per  foot,  using  4%-inch  casing, 
himself  furnishing  all  of  the  materials  and  machinery 
for  such  purposes,  that  this  agreement  was  not  com- 
plied with,  unless  he  got  a  sufficient  supply  of  water; 
and,  when  he  abandoned  the  work  without  having  ob- 
tained such  supply  of  water,  the  defendant  had  a  right 
to  rescind  the  contract,  and  adopt  other  means  for 
getting  a  supply  of  water,  and  the  plaintiff  cannot 
recover  anything  from  the  defendant  in  this  case." 
This  instruction  was  erroneous  in  that  it  assumed  as 
a  proven  fact  that  the  plaintiff  abandoned  the  work 
without  having  obtained  a  supply  of  water.  This  was 
a  clear  invasion  of  the  province  of  the  jury  upon  a  vital 
point  of  the  case.  It  took  for  granted  the  verity  of 
the  traversed  allegations  of  the  answer.  It  is  objec- 
tionable, also,  in  that  it  says  to  the  jury  **that  the 
plaintiff  in  this  case  has  shown  himself  to  be  an  expert 
well  driller  of  many  years*  experience,'*  etc.  This 
might  have  been  a  legitimate  deduction  to  be  used  by 
counsel  in  discussing  t^e  case  to  the  jury,  but  it  has  no 
proper  place  in  the  charge  of  the  court.  That  the  as- 
sumption of  a  disputed  fact  is  erroneous  when  coming 
from  the  court  is  taught  by  the  following  authorities: 
Salomon  v.  Cress,  22  Or.  177  (29  Pac.  439) ;  State  v. 
Bock,  49  Or.  25  (88  Pac.  318) ;  Keen  v.  Keen,  49  Or. 
362  (90  Pac.  147,  14  Ann.  Gas.  45,  10  L.  R.  A.  (N.  S.) 
504). 

This  conclusion  leads  to  a  reversal  of  the  case  for  a 
new  trial.  Bevebsbd. 

Mb.  Justice  Beait  concurs  in  the  result 


Nov.  1913.]  HUBNEB  V.  HUBNEB.  557 


Argued  November  17,  decided  November  25,  1913. 

HUBNER  V.  HUBNEB. 

(136  Pac.  667.) 

Divorce— JulBdiction— Residence— "May.'' 

1.  Section  396,  L.  O.  L.,  providing  that  suits  for  dissolution  of  mar- 
riage may  be  commenced  and  tried  in  anj  county  of  the  state  in  which 
either  party  resides,  is  mandatory,  the  word  "may"  being  equivalent 
to  "shaJl";  and  hence,  where  both  parties  resided  in  M.  County,  a  suit 
for  divorce  commenced  in  G.  County,  where  neither  had  ever  resided, 
gave  the  court  no  jurisdiction. 

Process— Motion  to  Quaflh.  • 

2.  The  objection  that  the  suit  for  divorce  was  brought  in  the  wrong 
county  may  be  raised  by  motion  to  quash  based  on  affidavits. 

Divorce — ^Dismissal— Want  of  Jurisdiction. 

3.  Where  it  was  shown  by  affidavit  in  the  trial  court  that  neither 
of  the  parties  to  a  divorce  suit  resided  in  the  county  where  the  action 
was  begun  so  as  to  give  the  court  jurisdiction,  service  made  in  another 
county  should  be  quashed  and  the  suit  dismissed;  as  the  defect  of 
jurisdiction  could  not  be  cured  by  any  amendment  while  defendant 
objected  thereto. 

Divorce— Presumption— Residence. 

4.  Without  a  showing  by  affidavit  that  neither  of  the  parties  to  a 
divorce  suit  resided  in  the  county  in  which  the  suit  was  brought,  so 
that  service  of  summons  in  another  county  would  be  valid,  it  would 
be  presumed  that  one  of  the  parties  resided  in  the  county  of  suit. 

From  Clackamas:  James  W.  Campbell,  Judge. 

This  is  a  suit  for  divorce  by  Gerhardt  R.  Hubner 
against  Charity  M.  Hubner,  in  which  there  was  a  decree 
for  the  plaintiff  and  defendant  appeals.  Reversed  and 
suit  dismissed  for  want  of  jurisdiction.      Revbbsbd. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Beach,  Simon  <&  Nelson,  with  an  oral  argu- 
ment by  Mr.  Roscoe  C.  Nelson. 

For  respondent  there  was  a  brief  and  oral  argu- 
ments by  Mr.  James  E.  Craib  and  Mr.  Claude  Strahan. 
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Department  1.    Mb.  Justice  Bamsey  delivered  the 
opinion  of  the  court. 

The  plaintiff  commenced  this  suit  for  divorce  in  the 
Circuit  Court  of  Clackamas  County.  The  cause  for  ] 
which  the  plaintiff  asks  a  divorce  is  alleged  cruel  and  ! 
inhuman  treatment.  The  plaintiff  and  the  defendant 
intermarried  in  Illinois  on  October  31, 1903.  The  com- 
plaint alleges  that  the  plaintiff  and  the  defendant  are 
residents  and  inhabitants  of  the  State  of  Oregon,  and 
that  they  had  been  such  residents  and  inhabitants  for 
more  than  a  year  immediately  prior  to  the  commence- 
ment of  this  suii  The  complaint  alleges  facts  suflS- 
cient  to  constitute  a  cause  of  suit.  The  complaint 
shows  that  the  plaintiff  and  the  defendant  removed 
from  California  to  Portland,  Oregon,  and  that  they 
resided  at  the  latter  point.  There  is  nothing  in  the 
complaint  to  indicate  that  either  of  the  parties  ceased 
to  reside  in  Portland.  The  plaintiff  in  his  evidence 
testified  that  both  he  and  the  defendant  resided  in  Port- 
land when  the  evidence  was  taken.  The  defendant  was 
served  with  the  summons  in  Portland,  Multnomah 
County,  Oregon,  August  20,  1912.  On  September  9, 
1912,  the  defendant  by  her  counsel  appeared  specially 
in  the  court  below  to  object  to  the  jurisdiction  of  said 
court  to  hear  or  determine  said  suit,  and  filed  therein 
a  motion,  based  on  an  aflSdavit  of  the  defendant,  for 
the  dismissal  of  said  suit,  for  the  reason  that  the  sum- 
mons and  the  complaint  were  served  on  the  defendant 
in  Multnomah  County,  Oregon,  and  not  in  Clackamas 
County,  and  because  neither  the  plaintiff  nor  the  de- 
fendant resided  in  said  Clackamas  County.  The  affi- 
davit of  the  defendant  upon  which  said  motion  was 
based  showed  that  both  the  plaintiff  and  the  defendant, 
at  the  time  that  said  suit  was  conunenced,  resided  in 
said  Multnomah  County,  and  that  neither  of  them  had 
ever  resided  in  Clackamas  County,  Oregon.    On  Octo- 
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ber  25,  1912,  the  defendant  by  her  attorneys  again 
appeared  specially  in  said  cause  and  filed  a  motion 
based  on  the  afiSdavit  of  the  defendant  for  an  order 
of  the  court  below  quashing  the  return  of  the  service 
of  summons  and  complaint  on  the  defendant  in  said 
suit,  for  the  reason  that  neither  the  plaintiff  nor  the 
defendant  was  at  the  time  of  the  filing  of  the  complaint 
or  of  the  service  of  summons  on  the  defendant,  in  said 
cause,  or  at  any  time  before  or  since  said  service,  a 
resident  of  Clackamas  County,  and  because  it  appears 
from  the  return  of  service  of  said  summons  that  it  was 
served  outside  of  said  Clackamas  County.  The  affi- 
davit upon  which  said  last-named  motion  was  founded 
showed  that  neither  the  plaintiff  nor  the  defendant  at 
the  time  said  suit  was  commenced,  or  at  any  other  time, 
was  a  resident  of  Clackamas  County.  The  facts  stated 
in  said  affidavit  were  not  denied. 

1.  Hence  we  find  that,  when  this  suit  was  conamenced, 
both  parties  were  residents  of  Multnomah  County,  and 
not  of  Clackamas  County,  and  that  the  summons  was 
served  on  the  defendant  in  Multnomah  County,  and  not 
in  Clackamas  County.    These  facts  are  not  disputed. 

Section  396  of  our  Equity  Code  (L.  0.  L.)  is  as  fol- 
lows: *' Suits  in  equity  in  tiie  following  cases  shall  be 
commenced  and  tried  in  the  county  where  the  subject 
of  the  suit,  or  some  part  thereof,  is  situate :  (1)  For  the 
partition  of  real  property;  (2)  for  the  foreclosure  of 
a  lien  upon  real  property;  (3)  for  the  determination  of 
an  adverse  claim,  estate,  or  interest  in  real  property, 
or  the  specific  performance  of  an  agreement  in  relation 
thereto.  In  all  other  cases,  the  suit  shall  be  com- 
menced and  tried  in  the  county  in  which  the  defend- 
ants, or  either  of  them,  reside,  or  may  be  found  at  the 
commencement  of  the  suit;  provided,  that  if  none  of 
the  defendants  reside  in  this  state,  the  suit  may  be 
tried  in  any  county  in  the  state  which  the  plaintiff  may 
designate  in  his  or  her  complaint;  and  provided,  fur- 
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ther,  that  in  any  suit  for  the  dissolution  of  the  marriage 
contract  the  same  may  he  commenced  and  tried  in  any 
county  of  this  state  in  which  either  party  to  the  suit 
resides/'  This  section  provides,  first,  that  what  are 
called  local  suits  shall  be  commenced  and  tried  in  the 
county  in  which  the  subject  of  the  suit  or  some  portion 
thereof  is  situated.  It  then  provides  that  what  are 
usually  called  transitory  suits  shall  be  commenced  and 
tried  in  the  county  in  which  the  defendants,  or  either 
of  them,  reside  or  may  be  found  at  the  commencement 
of  the  suit,  with  a  proviso  that,  if  none  of  the  defend- 
ants reside  in  the  state,  the  suit  may  be  tried  in  any 
county  in  the  state  which  the  plaintiff  may  designate 
in  his  or  her  complaint,  and  with  a  further  proviso  that 
in  any  suit  for  the  dissolution  of  the  marriage  contract 
the  same  may  be  commenced  and  tried  in  any  county 
of  this  state  in  which  either  party  to  the  suit  resides. 
The  said  section  requires  transitory  suits,  as  a  general 
rule,  to  be  commenced  and  tried  in  the  county  in  which 
the  defendant  resides  or  may  be  found  at  the  time  of 
the  commencement  of  the  suit.  If  there  are  two  or 
more  defendants,  the  suit  may  be  begun  and  tried  in 
the  county  in  which  either  of  them  resides  or  may  be 
found.  If  neither  of  the  defendants  resides  in  this 
state,  the  plaintiff  has  the  right  to  bring  the  suit  in  any 
county  in  the  state.  But,  in  suits  for  divorce,  the 
plaintiff  has  the  right  to  commence  the  suit  in  the 
county  in  which  either  party  resides.  But  a  person 
has  no  right  to  commence  a  suit  for  divorce  in  a  county 
in  which  neither  party  resides.  This  is  the  plain  mean- 
ing of  this  statute.  '*May,''  in  this  statute  concerning 
divorce  suits,  means  '* shall.'' 

The  statute  of  Tennessee  concerning  suits  for  divorce 
provides  as  follows:  **The  bill  may  be  filed  in  the 
proper  person  and  name  of  the  complainant  in  the  cir- 
cuit or  chancery  court  of  the  county  or  district  where 
the  parties  resided  at  the  time  of  their  separation,  or 
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in  which  the  defendant  resides,  or  is  found,  if  a  resi- 
dent; but,  if  a  nonresident  or  convict,  then  in  the  comity 
where  the  applicant  resides.''  Commenting  on  this 
statute,  the  Supreme  Court  of  Tennessee,  in  Walton  v. 
Walton,  96  Tenn.  27  (33  S.  W.  561),  says:  ''This  pro- 
vision is  mandatory,  and  not  merely  directory;  the 
word  'may/  used  in  the  first  line,  having  the  same 
force  and  meaning  as  'shall/  All  the  jurisdictional 
facts  or  conditions  therein  named  are  wanting  in  this 
case.  The  defendant  being  a  resident  of  the  state,  and 
not  a  convict,  and  not  being  found  in  any  other  county, 
the  bill  should  have  been  filed  in  Giles  or  Marshall 
County/'  The  defendant  resided  in  Marshall  County, 
when  the  suit  was  commenced,  and  the  parties  resided 
in  Giles  County,  at  the  time  of  the  separation.  The 
court  dismissed  the  bill  for  want  of  jurisdiction.  In 
Majors  v.  Majors,  1  Tenn.  Ch.  265,  Chancellor  Coopeb, 
speaking  of  jurisdiction  in  a  suit  for  divorce,  said,  inter 
alia:  "I  think,  too,  that  the  nonresidence  of  the  defend- 
ant has  not  been  made  satisfactorily  to  appear.  *  *  If 
the  defendant  is  still  a  resident  of  the  state,  this  court 
would  have  no  jurisdiction.  The  bill  ought  to  have 
been  filed  in  the  county  of  the  defendant's  residence 
under  the  code,  *  *  or  in  Wilson  County,  where  the 
separation  took  place." 

In  1  Nelson,  Divorce  and  Separation,  Section  20,  the 
author  says :  "The  divorce  suit  is  a  proceeding  to  estab- 
lish or  change  a  status,  and  not  a  proceeding  to  punish 
a  crime.  Therefore  the  suit  need  not  be  commenced  in 
the  county  where  the  delictum  occurred.  The  venue  is 
generally  prescribed  by  statute,  and  must  be  complied 
with  to  render  the  divorce  valid.  A  common  provision 
of  the  statute  is  that  the  action  may  be  tried  by  the 
court  of  the  county  where  the  parties  or  one  of  them 
resides.  This  language  recognizes  the  probability  that 
the  parties  have  separate  domiciles,  and  permits  the 
wife  to  bring  suit  where  she  resides." 

67  Or.— 86 
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In  Bannister  v.  Bannister,  150  Mass.  291  (22  N.  E. 
901),  the  court  says : ' 'Pub.  Sta.,  Chapter  146,  Section  6, 
provides  that,  'when  the  libelant  has  left  the  county  in 
which  the  parties  have  lived  together,  the  adverse 
party  still  living  therein,  the  libel  shall  be  heard  and 
determined  in  the  court  held  for  that  county.'  This 
obviously  means,  when  the  libelant  has  left  the  county 
in  which  the  parties  have  last  lived  together.  These 
parties  last  lived  together  in  Norfolk  County,  the  place 
where  *  *  the  libelee  had  his  domicile,  and  at  the  time 
when  this  libel  was  brought,  as  well  as  when  it  was 
heard,  he  still  lived  there.  By  the  plain  meaning  of 
the  statute,  the  libel  must  be  heard  and  determined  in 
that  county.'*  The  lower  court  dismissed  the  bill  on 
the  ground  that  it  was  filed  in  the  wrong  county,  and  its 
action  was  sustained  by  the  Supreme  Court. 

In  Way  v.  Way,  64  111.  406,  the  court  says :  "All  suits 
for  divorce  must  be  commenced  in  the  county  where 
the  complainant  resides." 

In  Leivis  v.  Lewis,  9  Ind.  108,  the  court  says:  "The 
statute  says  that  'Divorces  may  be  decreed  by  the  Cir- 
cuit Courts  of  this  state,  on  petition  filed  by  any  person 
at  the  time  a  bona  fide  resident  of  the  county  in  which 
the  same  is  filed ;  of  which  bona  fide  residence,  the  affi- 
davit of  the  petitioner  shall  be  prima  facie  evidence.' 
•  •  In  the  petition  before  us,  there  is  no  averment  of 
residence.  On  that  account  it  was  objectionable,  but 
such  objection  could  not  be  properly  raised  after  the 
trial  commenced. ' ' 

14  Cyc,  page  592,  says:  "The  residence  which  will 
determine  the  venue  must  be  actual  residence  in  the 
county  where  the  suit  is  brought.  The  residence  need 
not,  however,  have  continued  for  any  particular  length 
of  time,  in  the  absence  of  a  statute  to  the  contrary. " 

In  9  Am.  &  Eng.  Ency.  Law  (2  ed.),  pages  740,  741, 
the  author  says:  "As  already  stated,  the  domicile  of 
the  parties  is  the  test  of  jurisdiction  of  the  subject 
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matter,  and  the  place  where  the  marriage  was  cele- 
brated or  the  cause  of  divorce  occurred  is  immaterial. 
A  divorce  suit  is  a  proceeding  to  alter  the  status  of 
married  persons,  and  not  a  proceeding  to  punish  a 
crime,  and  it  is  therefore  immaterial  that  the  cause  for 
divorce  occurred  in  another  county.  The  divorce  suit 
must  be  commenced  in  the  county  designated  by  the 
statute,  and  this  is  generally  where  the  parties  re- 
side, or  where  one  of  them  resides.  ^^ 

It  is  shown  by  the  affidavit  of  the  defendant,  and 
not  denied,  that  both  parties  to  this  suit  were  residents 
of  Multnomah  County  when  this  suit  was  commenced, 
and  that  neither  of  them  had  resided  in  Clackamas 
County.  Hence  this  suit  was,  without  doubt,  brought 
in  the  wrong  county. 

2.  The  respondent  contends  that  the  objection  that 
this  suit  was  brought  in  the  wrong  county  could  be 
properly  raised  only  by  a  plea  in  abatement.  How- 
ever, we  hold  that  it  could  be  raised  by  motion  based 
on  affidavit.  Most  of  the  cases  referred  to  by  learned 
counsel  for  the  plaintiff  are  law  cases. 

Courts  differ  on  this  point  as  they  differ  on  many 
other  questions  of  practice.  The  question  as  to  the 
place  of  residence  of  the  parties  to  a  divorce  suit  is  not 
a  complicated  one,  and  it  can  be  easily  determined  by 
affidavits.  The  parties  to  the  suit  know  the  facts  and 
can  produce  the  affidavits  of  themselves  and  of  other 
persons  showing  where  they  resided. 

In  Grady  v.  Gosline  &  Barbour,  48  Ohio  St.  667  (29 
N.  E.  768),  the  court  says,  concerning  the  quashing 
the  service  of  summons  by  motion  on  an  affidavit:  *'It 
is  contended  in  behalf  of  the  plaintiff  that  the  court 
erred  in  admitting  in  evidence  the  affidavit  of  the  de- 
fendants. When  there  has  been  an  irregularity  in  the 
service  of  the  original  summons,  through  which  the 
court  failed  to  get  jurisdiction  over  the  party  defend- 
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ant,  it  is  competent,  on  motion,  before  answering  to  the 
merits  of  the  action,  to  have  the  service  of  summons 
set  aside,  and  in  support  of  the  motion  affidavits  may 
be  used.  It  is  said  by  Mr.  Nash  (1  PL  &  Pr.  75)  that 
*the  service  of  the  original  summons  will  be  set  aside 
on  motion,  if  served  on  a  wrong  person,  or  the  copy 
is  not  left  at  the  right  place.*  The  existence  of  any 
fact  showing  that  the  service  is  not  correct  may  be  set 
up  to  vacate  it.  The  motion  should  state  the  grounds 
on  which  the  party  relies  as  showing  the  service  had." 

In  Grand  Island  d  W.  C.  R.  Co.  v.  Sweeney,  95  Fed. 
404  (37  C.  C.  A.  135),  the  United  States  Circuit  Court 
of  Appeals,  passing  on  a  motion  to  quash  a  sheriff's 
return,  says :  ''In  the  state  courts  of  this  country,  while 
some  question  has  been  made  as  to  the  conclusiveness 
of  the  sheriff's  return,  it  has  generally  been  held  that 
it  is  only  prima  facie  true,  and  that  the  truth  or  falsity 
of  the  return  may  be  determined  upon  motion  sup- 
ported by  affidavit.  *  *  Upon  examination  of  a  great 
many  American  cases,  we  believe  the  general  rule  in 
this  country,  with  some  dissenting  cases  like  those  in 
Illinois,  to  be  this:  The  sheriff's  return  stands  in  the 
first  instance  as  the  affidavit  of  the  sheriff,  but  is  sub- 
ject to  be  disputed  by  affidavits  on  the  part  of  the  de- 
fendant showing  to  the  satisfaction  of  the  court,  upon 
motion  to  quash,  that  the  return  is  not  true  in  point 
of  fact,  or,  as  in  the  case  at  bar,  is  insufficient." 

See,  also,  the  following  cases  holding  that  a  sheriff's 
return  can  be  quashed  on  motion  supported  by  affi- 
davits: Carr  v.  Bank,  16  Wis.  50;  Bond  v.  Wilson,  8 
Kan.  228  (12  Am.  Eep.  466) ;  Crosby  v.  Farmer,  39 
Minn.  305  (40  N.  W.  71) ;  Walker  v.  Lutz,  14  Neb.  274 
(15  N.  W.  352) ;  Wallis  v.  Lot,  15  How.  Pr.  (N.  Y.)  567. 

In  this  case,  the  affidavit  on  which  the  motion  to 
quash  is  based  does  not  contradict  the  statements  made 
in  the  return  of  the  sheriff,  but  it  shows  want  of  juris- 
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diction  in  the  court  below  to  try  this  cause,  by  showing 
that  neither  the  plaintiff  nor  the  defendant  resided  in 
Clackamas  County,  and  hence  that  the  service  on  the 
defendant  in  Multnomah  County  was  invalid.  That 
service  being  invalid,  because  the  suit  was  commenced 
in  the  wrong  county,  the  court  below  acquired  no  juris- 
diction of  the  suit,  and  this  defect  of  jurisdiction  is  one 
that  cannot  be  remedied  in  this  cause. 

3.  When  it  was  shown  by  affidavit  in  the  court  below 
that  neither  the  plaintiff  nor  the  defendant  resided  in 
Clackamas  County,  it  was  thereby  made  known  to  the 
court  that  the  suit  had  been  wrongfully  commenced  in 
that  county,  and  that  court  should  have  quashed  the 
service,  and  then  have  dismissed  the  suit,  as  the  want 
of  jurisdiction  to  try  the  case  was  clear,  and  the  defect 
of  jurisdiction  was  of  such  a  nature  that  it  could  not 
be  cured  by  any  amendment  that  could  be  made  while 
the  defendant  objected  to  the  jurisdiction. 

4.  Without  a  showing  by  affidavit  that  neither  of  the 
parties  resided  in  the  county  in  which  the  suit  was 
commenced,  it  might  be  contended,  in  support  of  the 
jurisdiction  of  a  Superior  Court,  that  it  should  be  pre- 
sumed prima  facie  that  one  of  the  parties  resided  in 
that  county.  The  showing  by  affidavit  was  necessary 
to  overcome  that  presumption  and  thus  prove  that  the 
service  of  the  sunmions  was  invalid.  If  either  of  the 
parties  had  resided  in  Clackamas  County,  the  service 
could  have  been  made  in  this  case  in  Multnomah 
County. 

The  objection  that  a  party  is  sued  in  the  wrong 
county  in  a  divorce  suit  is  probably  waived  where  the 
defendant  does  not  object  thereto,  but  it  is  not  neces- 
sary to  decide  that  point  in  this  case. 

The  court  below  erred  in  not  quashing  the  service 
and  in  not  dismissing  the  suit 
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The  motion  to  quash  the  service  is  sustained,  and 
the  decree  of  the  court  below  is  reversed,  and  this  suit 
is  dismissed  for  want  of  jurisdiction. 

Bevebsed  :  Surr  Dismissed. 

Mr.  Chief  Justice  McBridb,  Mr.  Justice  Moore  and 
Mb.  Justice  Burnett  concur. 


Argaed  Jnlj  25,  decided  September  9,  rehearing  denied  December  8, 

1913. 

JOPLIN  V.  NUNNELLY.^ 

(134  Pac.  1177.) 

Corporations — Sale  of  Shares— VaUdity— Fraudulent  BepreoentatioBi 
— ^Svldence. 

1.  Evidence,  in  a  suit  for  the  cancellation  of  a  note,  executed  for 
the  purchase  price  of  stock  in  a  corporation,  held  to  show  that  defend- 
ant, at  the  time  of  the  sale,  represented  to  plaintiff  that  the  sharei 
were  fully  paid  up  and  nonassessable;  that  plaintiff  believed  the  repre- 
sentation, and  acted  upon  it;  that  the  representation  was  false,  and 
defendant  knew,  or  should  have  known,  it  to  be  so. 

[As  to  fraudulent  and  overissued  corporate  stock,  see  note  in 
87  Am.  St.  Rep.  847.  As  to  the  effect  of  fraud  on  subscriptions 
to  stock,  see  note  in  3  Am.  St.  Rep.  824.] 

Corporations — ^Fraudulent  Sale  of  Property  to  the  Corporation — Suffl- 
dency  of  Evidence. 

2.  Evidence,  in  a  suit  for  the  cancellation  of  a  note,  given  for  the 
purchase  price  of  corporate  stock,  held  to  show  that  a  sale  by  the 
directors  to  the  corporation  of  a  recipe  was  fraudulent,  and  a  scheme 
by  which  they  intended  to  obtain  more  than  four  fifths  of  all  the  stoek 
of  the  corporation,  without  paying  anything  therefor. 

Fraud— Fraudulent  Bepresentations— Belianco  on  Bepresentotion. 

3.  When  a  person  makes  representations  of  fact  to  another  which 
he  knows  not  to  be  true,  or  when  the  circumstances  are  such  that  the 
law  imputes  to  him  knowledge  of  their  untruthfulness,  and  the  person 
to  whom  the  representations  were  made  believes  them  to  be  true,  and 
acts  on  them  to  his  injury,  the  person  making  the  representations  is 
guUty  of  "fraud." 

*0n  the  question  whether  statements  made  without  knowledge  of 
falsity  constitute  ground  of  action  for  fraud,  see  note  in  18  L.  B.  A. 
(N.  8.)  379.  Bbpobtib. 
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From  Multnomah :  Hbnby  E.  McGinn,  Judge. 

This  is  a  suit  by  Ferdinand  Joplin  against  B.  W. 
Nunnelly  wherein  a  decree  was  rendered  in  favor  of 
plaintiff  and  defendant  appeals.  The  facts  are  fully 
set  forth  in  the  opinion.  Affibmbd, 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Loyal  H.  McCarthy. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  W.  Stapleton. 

Department  1.  Mb.  Justice  Bamsby  delivered  the 
opinion  of  the  court 

1,  2.  This  suit  was  brought  to  obtain  a  decree  for 
the  cancellation  of  a  promissory  note  for  $2,200,  and 
interest,  executed  by  the  plaintiff  to  the  defendant,  at 
Portland,  on  May  30,  1910.  The  note  is  negotiable, 
and  it  was  payable  one  year  after  its  date.  The  plain- 
tiff alleges  that  there  was  a  total  failure  of  considera- 
tion for  the  execution  of  said  note,  and  that  he  was 
prevailed  upon  to  execute  it  by  the  false  and  fraudu- 
lent representations  of  the  defendant.  Said  promis- 
sory note  was  executed  for  the  purchase  price  of  32 
shares  of  the  capital  stock  of  the  Willamette  Valley 
Condensed  Milk  Company,  the  par  value  of  each  of 
said  shares  being  $100,  and  the  par  value  of  the  32 
shares  being  $3,200,  and  there  was  no  other  considera- 
tion for  the  execution  of  said  note.  Said  stock  was  evi- 
denced by  several  certificates,  which  were  properly 
assigned  and  delivered  to  the  plaintiff,  and  on  the  face 
of  each  certificate  was  printed  the  words :  ''Fully  paid. 
— Nonassessable.''  The  plaintiff  alleges  and  swears 
that  the  defendant  went  to  him  and  asked  him  to  buy 
this  stock,  and  that  he  then  asked  the  defendant 
whether  it  was  paid  up  and  nonassessable,  and  that  the 


568  JoPUN  V.  NuNNELLT.  [67  Or. 

defendant  represented  to  him  that  it  was,  and  that  the 
plaintiff  believed  this  representation,  and,  acting  on 
it,  purchased  said  stock  and  executed  said  note  for  the 
purchase  price  thereof.  He  claims,  also,  that  said  rep- 
resentation was  false  and  fraudulent,  and  that  the 
defendant  knew  it  to  be  false  when  he  made  said  repre- 
sentation. He  claims,  also,  that  said  stock  was  worth- 
less, and  that  it  was  assessable  for  the  debts  of  said 
company.  The  defendant  admits  that  he  sold  said 
stock  to  the  plaintiff,  and  that  the  note  referred  to  was 
given  for  its  purchase  price,  but  he  denies,  both  in  his 
answer  and  in  his  evidence,  that  he  represented  to  the 
plaintiff  that  the  stock  was  fully  paid  or  nonassessable. 
However,  he  admits  that  when  he  sold  the  stock  to  the 
plaintiff  he  wanted  the  plaintiff  to  believe  that  it  was 
fully  paid  up  and  nonassessable,  and  he  claims  that  he 
believed  at  that  time  that  said  stock  was  fully  paid  and 
nonassessable. 

The  evidence  shows  that  on  June  15,  1906,  A,  B. 
Olston,  W.  W.  Avery  and  Otto  Olston,  incorporated  a 
company  called  the  '*  Cream  Aid  Manufacturing  Com- 
pany,'' with  a  capital  stock  of  $20,000  divided  into  200 
shares  of  $100  each,  and  that  said  incorporators  and 
F.  G.  Olston  subscribed  for  165  shares  of  said  stock  of 
the  par  value  of  $16,500,  leaving  unsubscribed  only 
$3,500.  All  of  said  stockholders  were  elected  directors 
and  officers  of  said  company.  At  the  meeting  at  which 
said  stockholders  .  were  elected,  they  purchased  from 
themselves  for  said  company  a  recipe  for  manufactur- 
ing a  so-called  food  product,  by  them  called  **  Cream 
Aid,''  and  they  agreed  that  said  company  should  pay 
them  for  said  recipe  $16,500,  and  at  the  same  time  they 
passed  a  resolution  whereby  they  attempted  to  accept, 
from  themselves,  for  the  company,  said  recipe  in  full 
payment^f  or  their  said  stock  subscriptions,  aggregating 
said  sum  of  $16,500.  Said  resolution  declared  their 
subscriptions  to  said  stock  *' fully  paid"  and  **nona8- 
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sessable.*'  An  analysis  of  said  ''Cream  Aid'^  showed 
that  it  was  composed  of  cornstarch,  sugar,  saleratus, 
salt,  and  water.  The  defendant  produced  in  evidence 
an  unsworn  statement  by  a  sawmill  company,  to  the 
effect  that  said  company  had  used  said  ''Cream  Aid'^ 
at  its  boarding-house,  and  said  company  certified  that 
it  was  a  "great  money-saver,''  and  that,  when  used 
with  condensed  cream,  it  was  highly  satisfactory  both 
to  the  cook  and  the  boarders.  This  statement  recalls 
the  fare  furnished  the  students  at  Dotheboys  Hall,  as 
related  by  Dickens,  where  Squeers,  at  intervals,  fed  the 
boys  on  brimstone  and  treacle,  because,  as  Mrs.  Squeers 
averred,  it  purified  their  blood  and  spoiled  their  appe- 
tites, and  came  cheaper  than  breakfast  and  dinner. 
According  to  the  evidence,  this  "Cream  Aid''  was 
worthless,  and  the  company  never  realized  anything 
from  it 

On  April  4,  1907,  said  Cream  Aid  Manufacturing 
Company  increased  its  capital  stock  from  $20,000  to 
$100,000,  and  the  new  stock  was  divided  into  1,000 
shares  of  $100  each,  and  a  resolution  was  passed  by 
said  company  allowing  the  stockholders  holding  shares 
of  the  original  stock  to  surrender  said  stock  to  the  com- 
pany, and  to  receive  in  exchange  therefor  five  shares 
of  the  new  stock  for  each  share  held  by  them  of  the 
old  stock.  The  four  holders  of  the  $16,500  of  the  old 
stock  surrendered  it  to  the  company,  and  received  from 
the  company,  without  paying  anything  therefor,  $82,500 
of  the  new  stock,  leaving  only  $17,500  of  said  stock 
to  be  sold  for  funds  with  which  to  carry  on  the  business. 
Thereafter  said  company  changed  its  name  to  the  Wil- 
lamette Valley  Condensed  Milk  Company.  The  de- 
fendant purchased  from  one  of  the  Olstons,  $9,000  of 
the  stock,  for  which  the  company  had  received  nothing, 
for  $250,  and  his  partner,  Murdock,  at  the  same  time 
purchased,  with  the  knowledge  of  the  defendant,  $9,000 
of  said  stock,  for  which  the  company  had  been  paid 
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nothing,  for  $250.  The  defendant  and  said  Murdock 
were  partners,  and  officed  together,  and  while  they  were 
thus  oflScing  together,  Murdock  was  agent  for  said  com- 
pany to  sell  its  treasury  stock,  and  all  the  books  and 
records  of  the  company  were  in  said  office,  and  for  a 
time  the  defendant  was  bookkeeper  for  said  company, 
and  had  charge  of  all  its  books  and  records.  This  was 
before  he  sold  said  stock  to  the  plaintiff.  While  he  was 
bookkeeper  for  the  company,  at  the  request  of  J.  Woods 
Smith,  president  and  manager  of  the  company,  and 
before  he  sold  the  stock  to  the  plaintiff,  the  defendant 
made  a  statement  in  the  books  of  the  company  in  re- 
gard to  the  pretended  assets  of  the  company,  as  fol- 
lows: 

Cream  Aid  process $20,000  00 

McMinnville  Water  Franchise 20,000  00 

Contract  with  Chevally  et  al.  (estimated) .  •     20,000  00 

Factory  site,  buildings,  and  land 8,900  00 

Treasury  stock  on  hand 28,100  00 

Bills  receivable 3,000  00 

Total $100,000  00 

The  first  three  items  in  said  account  were  of  no 
value,  and  the  defendant  admits  in  his  evidence  that 
he  knew  that  they  were  worthless  when  he  made  said 
entries,  and  he  practically  admits  that  he  knew,  when 
he  entered  said  statement,  that  it  was  made  to  cover 
up  the  financial  condition  of  said  company,  and  to  de- 
ceive persons  interested  in  its  business.  But  he  tries 
to  excuse  himself  for  making  said  entries  by  saying 
that  the  president  told  him  to  do  it,  and  that  he  had 
to  obey  his  commands.  The  item  of  $8,900  for  factory 
site  and  buildings  and  ground  was  false  and  fraudu- 
lent, in  that  no  building  had  at  that  time  been  erected, 
and  the  site  and  ground  cost  the  company  less  than 
$2,000.  The  pretended  McMinnville  Water  Franchise 
was  a  myth,  and  had  been  canceled  prior  to  the  making 
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of  said  statement,  and  the  Chevally  contract  had  also 
heen  canceled  with  the  consent  of  the  company  prior 
to  the  making  of  said  statement.  How  much  stock  the 
company  then  had  in  the  treasury  we  do  not  know. 
But  the  evidence  shows  that  they  had  long  before  that 
issued,  without  receiving  anything  of  value  therefor, 
$82,500  of  their  total  capital  stock,  leaving  in  the  treas- 
ury only  $17,500  of  stock.  The  item  of  $3,000  in  bills 
receivable  was  correct.  From  the  evidence,  it  appears 
that  when  said  statement  was  entered  in  the  books  by 
the  defendant,  all  the  assets  that  the  company  had 
were  the  $3,000  in  bills  receivable,  and  the  factory  site, 
worth  about  $2,000,  making  its  total  assets  amount  to 
only  $5,000  besides  whatever  stock  it  had  in  the  treas- 
ury. The  evidence  shows  that  the  defendant  knew 
that  $60,000  of  the  pretended  assets  of  the  company 
as  shown  by  his  entries  in  the  books  were  false  and 
fraudulent.  The  defendant  had  the  books  and  records 
of  the  company  in  his  hands,  and  it  was  his  duty,  as 
bookkeeper  of  the  company,  to  refuse  to  make  falso 
entries. 

We  conclude  from  the  evidence  that  more  than  four- 
fifths  of  the  $100,000  capital  stock  of  said  company  was 
unadulterated  ''water,"  for  which  the  company  never 
received  anything  of  value,  and  that  the  issuance  of 
said  ''watered''  stock  was  a  gross  fraud  upon  the  com- 
pany and  its  creditors. 

We  conclude  from  the  evidence,  also,  that  the  defend- 
ant, when  he  sold  said  32  shares  of  stock  to  the  plain- 
tiff, for  the  purpose  of  prevailing  on  the  plaintiff  to 
buy  them,  represented  to  the.  plaintiff  that  they  were 
fully  paid  stock  and  nonassessable,  and  that  the  plain- 
tiff believed  said  representation,  and  acted  on  it  and 
purchased  said  stock  and  executed  said  note  for  the 
agreed  purchase  price,  and  that  said  representation 
was  false,  and  that  the  defendant  either  knew  or  should 
have  known  that  it  was  false.    He  had  had  possession 
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of  all  the  books  and  papers  of  the  company  as  its  book- 
keeper, and  he  admits  that  he  knew,  when  he  made  the 
entries  in  the  books,  that  $60,000  of  its  pretended  assets 
were  a  myth.  If  he  knew  that,  he  must  have  known 
that  nothing  was  received  for  most  of  its  stock,  because 
the  company  had  done  practically  no  business,  and  had 
only  about  $5,000  in  real  assets  to  show  for  more  than 
$80,000  in  stock  disposed  of. 

The  plaintiff  contends  and  swears  that  he  did  not 
know,  when  he  bought  the  stock  of  the  defendant,  that 
it  was  ''watered,''  or  that  any  stock  had  been  issued 
without  its  being  paid  for.  He  says  that  he  believed 
that  all  the  stock  had  been  paid  for,  and  that  he  relied 
on  the  defendant's  representation  that  the  stock  that 
he  purchased  of  him  was  paid-up  stock  and  nonassess- 
able. Some  time  before  he  bought  the  stock  of  the 
defendant,  he  purchased  from  the  company  through  its 
president.  Smith,  $3,000  in  the  stock  of  the  company, 
and  gave  his  note  for  it  and  paid  the  note,  paying  for 
that  stock  in  money  at  its  par  value.  That  is  a  strong 
fact  corroborating  his  contention  that  he  believed, 
when  he  bought  the  stock  of  the  defendant,  that  it  was 
paid  up  and  nonassessable.  We  find,  from  a  prepon- 
derance of  the  evidence,  that  the  plaintiff  did  believe, 
when  he  purchased  said  stock  and  gave  his  note  for  it, 
that  it  was  paid  up  and  not  assessable.  It  is  true  that 
he  was  a  director  of  the  company  a  while,  but  the  direct- 
ors had  only  about  three  meetings  while  he  was  a 
director,  and  these  meetings  were  close  together,  and 
he  never  looked  over  the  books  or  records  of  the  com- 
pany, and  never  had  possession  of  them. 

Article  XI,  Section  3  of  the  Constitution  of  this  state 
fixes  the  liability  of  stockholders  as  follows:  **The 
stockholders  of  all  corporations  *  *  shall  be  liable  for 
the  indebtedness  of  said  corporation  to  the  amount  of 
their  stock  subscribed  and  unpaid,  and  no  more." 
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Section  6696,  L.  0.  L.,  provides:  ''AH  sales  of  stock, 

•  *  transfer  to  the  purchaser  all  rights  of  the  original 
holder  or  person  from  whom  the  same  is  purchased, 
and  subject  such  purchaser  to  the  payment  of  any  un- 
paid balance  due,  or  to  become  due,  on  such  stock; 

*  *  provided,  that  any  corporation  formed  under  the 
laws  of  this  state  may  purchase  real  or  personal  prop- 
erty, *  *  and  issue  stock  to  the  amount  of  the  value 
thereof  in  payment  therefor,  and  the  stock  so  issued 
shall  be  fully  paid  stock  and  not  liable  to  any  assess- 
ments ;  and  in  the  absence  of  actual  fraud  in  the  trans- 
action, the  judgment  of  the  directors  as  to  the  value 
of  the  property  purchased  shall  be  conclusive,''  etc.  • 

The  issuance  of  stock  to  the  four  directors  of  the 
company  to  pay  for  the  ''Cream  Aid''  recipe,  referred 
to  supra,  was  a  gross  fraud.  The  recipe  was  valueless, 
and  the  directors  sold  it  to  the  company  originally  for 
$16,500  in  stock,  and  shortly  afterward  increased  the 
amount  of  the  capital  stock  fivefold,  and  had  issued  to 
themselves  $82,500  of  the  increased  capital  stock  in  lieu 
of  the  original  $16,500,  which  they  had  obtained  without 
paying  anything  for  it.  The  issue  of  all  of  this  stock 
to  them  was  actually  and  grossly  fraudulent.  It  is 
clear  from  the  evidence  that  the  pretended  sale  of  the 
recipe  by  the  directors  to  the  company  was  not  made 
in  good  faith,  and  that  it  was  a  scheme  by  which  they 
intended  to  obtain  more  than  four  fifths  of  all  of  the 
stock  of  the  company  without  p&ying  the  company  any- 
thing of  value  therefor :  See  Macbeth  v.  Banfield,  45  Or. 
553  (78  Pac.  693, 106  Am.  St.  Eep.  670). 

We  find  that  nothing  was  paid  for  the  $82,500  of  the 
capital  stock  issued  to  the  three  Olstons  and  Avery,  and 
that  the  $3,200  of  stock  sold  by  the  defendant  to  the 
plaintiff  was  a  part  of  the  stock,  and  that  the  com- 
pany has  received  nothing  for  it.  Under  the  sections 
of  the  Constitution  and  statute  cited,  supra,  this  stock 
which  was  sold  to  the  plaintiff  was  not  paid  for,  to  the 


574  JOPLIN  V.  NUNNELLY.  [67  Or. 

company,  and  it  was  and  is  assessable  for  the  debts 
of  the  company,  a  bankrupt  concern. 

The  purchase  of  this  recipe  was  not  made  from  a 
person  unconnected  with  the  company.  The  vendors 
and  the  directors  of  the  company  who  purchased  the 
recipe  were  the  same  persons.  The  defendant,  when 
he  sold  the  stock  to  the  plaintiff,  exhibited  to  the  latter 
certificates  therefor,  which  stated  that  the  stock  cov- 
ered by  the  certificates  was  fully  paid  and  nonassess- 
able, and  the  plaintiff  testifies  that  the  defendant  ex- 
pressly represented  to  him  at  that  time  that  this  stock 
was  fully  paid  and  nonassessable.  While  the  defend- 
ant-denies making  that  representation,  we  find  by  the 
weight  of  the  evidence  that  he  did  make  it,  and  that  he 
knew  or  should  have  known  that  it  was  false.  We 
find,  also,  that  the  plaintiff  believed  said  representation 
to  be  true,  and  acted  on  it,  and  bought  the  stock,  and 
executed  the  promissory  note  therefor. 

3.  When  a  person  makes  a  representation  of  fact  to 
another  which  he  knows  to  be  untrue,  or  when  the  cir- 
cumstances are  such  that  the  law  imputes  to  him  knowl- 
edge of  its  untruthfulness,  and  such  person  believes 
the  representation  to  be  true  and  acts  on  it  to  his  in- 
jury, the  person  making  the  representation  is  guilty 
of  fraud. 

Pomeroy  *s  Equity  (3  ed.).  Section  884,  says :  '*  A  defi- 
nite statement  of  what  a  party  does  not  know  to  be  true, 
when  he  has  no  reasonable  grounds  for  believing  it  to 
be  true,  will,  if  false,  have  the  same  legal  effect  as  a 
statement  of  what  the  party  positively  knows  to  be 
untrue.'' 

In  Section  885  of  the  same  book,  the  author  states 
the  rule  in  equity  thus:  '*A  person  making  an  untrue 
statement,  without  knowing  or  believing  it  to  be  untrue, 
and  without  any  intent  to  deceive  may  be  chargeable 
with  actual  fraud  in  equity.  Whatever  would  be 
fraudulent  at  law  will  be  so  in  equity;  but  the  equitable 
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doctrine  goes  further,  and  includes  instances  of  fraud- 
ulent misrepresentations  which  do  not  exist  at  law.'^ 

In  20  Cyc,  page  27,  the  author  says:  **It  is  not 
always  necessary  that  the  speaker  should  actually 
know  that  the  representation  is  false.  If  the  statement 
is  of  a  matter  susceptible  of  accurate  knowledge,  and 
he  makes  it  recklessly  without  any  knowledge  of  its 
truth  or  falsity,  and  in  the  form  of  a  positive  assertion 
calculated  to  convey  the  impression  that  he  knows  it 
to  be  true,  the  representation  is  equally  fraudulent.^' 

In  the  case  of  Cawston  v.  Sturgis,  29  Or.  335,  336  (43 
Pac.  657),  (a  law  case),  Mr.  Justice  Beak  says:  *'An 
action  of  deceit  will  lie  against  one  who  makes  a  false 
representation  of  a  material  fact,  upon  which  another 
acts  to  his  injury,  knowing  it  to  be  false,  or  when  he 
makes  it  recklessly  as  of  his  own  knowledge,  without 
knowing  whether  it  is  true  or  nof 

In  Vaughn  v.  Smith,  34  Or.  56,  57  (55  Pac.  99, 100), 
a  suit  for  cancellation,  Mr.  Justice  Moore  says:  **The 
defendants*  representations  with  regard  to  the  condi- 
tion of  the  title  to  the  premises  being  false  in  fact, 
though  made,  as  the  court  finds,  'unthoughtedly,*  and 
being  relied  and  acted  upon  by  the  plaintiff,  constituted 
such  constructive  fraud  as  will  authorize  a  court  of 
equity  to  treat  the  deed  as  an  executory  contract  to 
convey  and  rescind  the  same.  *  *  The  defendants* 
representations,  therefore,  however  innocently  made, 
afford  no  defense  to  the  suit.'* 

We  find  that  the  defendant's  representation  that  said 
stock  was  fully  paid  and  unassessable  was  false  and 
fraudulent,  and  that  the  plaintiff  is  entitled  to  the  re- 
lief for  which  he  prays. 

The  decree  of  the  court  below  is  affirmed,  and  a  de- 
cree will  be  entered  rescinding  the  sale  of  said  32 
shares  of  stock  by  the  defendant  to  the  plaintiff,  per- 
petually enjoining  the  transfer  by  the  defendant  of 
said  promissory  note  for  $2,200  and  interest  made  by 


576         Pacific  Bridge  Co.  v.  Oregon  Hassam  Co.     [67  Or. 

the  plaintiflf  to  the  defendant  May  20,  1910,  requiring 
the  defendant  forthwith  to  deliver  said  promissory  note 
to  the  clerk  of  the  court  below  for  the  defendant,  and 
requiring  said  clerk  to  cancel  said  note  and  then  de- 
liver it  to  the  plaintiff,  and  for  the  recovery  by  the 
plaintiff  from  the  defendant  of  costs  and  disburse- 
ments in  both  courts,  and  directing  the  clerk  of  this 
court  to  send  to  the  clerk  of  the  court  below  the  cer- 
tificates for  said  32  shares  of  the  stock  sold  to  the 
defendant,  and  on  file  as  exhibits  in  this  court,  and 
directing  the  clerk  of  the  court  below  to  deliver  them 
on  demand  to  the  defendant  or  his  attorney. 

Apfirmed  :  Bbhearing  Denied. 

Me.  Chief  Justice  McBride,  Mb.  Justice  Moobb  and 
Mb.  Justice  Bubnbtt  concur. 


Argued  September  8,  decided  September  16,  rehearing  denied  Decem- 
ber 2,  1913. 

PACIFIC  BEIDGE  CO.  v.  OEEGON  HASSAM  CO. 

(134  Pac.  1184.) 

Pleading — Oomplaint — Objectioiui— Waiver. 

1.  When,  at  the  commencement  of  a  trial,  objection  ia  made  to  the 
introduction  of  any  evidence  by  plaintiff  on  the  ground  that  the  com- 
plaint is  insufficient  for  want  of  facts,  the  question  is  to  be  deter< 
mined  by  the  rules  governing  a  demurrer  and  is  never  waived. 

Damages— Breach  of  Oontract^Pleading  and  Proof. 

2.  Where  a  complaint  alleges  the  making  and  breach  of  an  execu- 
tory contract,  and  avers  that  the  breach  has  resulted  in  damage  to 
plaintiff,  the  latter  allegation  is  sufficient  to  let  in  proof  of  general 
damage. 

Damages— Executory  Contract— Breach. 

3.  Where  a  party  engaged  in  the  execution  of  an  agreement  is 
wrongfully  prevented  by  the  other  party  from  complying  with  the 
terms  of  the  contract,  the  usual  measure  of  damages  is  recompense  to 
the  plaintiff  for  the  part  accomplished  and  indemnity  f oi^  the  lose  occa- 
sioned by  the  part  unperformed. 
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Damages— Heading— Executory  Contract— Breach  of  Contract 

4.  Where,  in  an  action  for  breach  of  an  executory  contract  to  fur- 
nish a  specified  number  of  cubic  yards  of  crushed  rock  a  month  and 
to  pay  for  services  rendered  with  reference  thereto  at  the  rate  of  30 
cents  per  cubic  yard,  the  complaint  did  not  aver  that,  in  consequence 
of  the  breach,  plaintiff  sustained  any  damage,  but  charged  that,  by 
reason  of  the  facts  alleged,  defendant  became  indebted  to  plaintiff 
in  a  specified  sum,  it  was  fatally  defective. 

From  Multnomah :  Calvin  U.  Gantbnbein,  Judge. 

Department  1,    Statement  by  Mb.  Justice  Moobe. 

This  is  an  action  by  the  Pacific  Bridge  Company,  a 
corporation,  against  the  Oregon  Hassam  Paving  Com- 
pany, a  corporation,  to  recover  money.  The  complaint 
states  in  effect  that  on  February  10, 1909,  the  plaintiff, 
a  corporation,  as  the  first  party,  and  the  Columbia 
Crushed  Eock  Company,  a  corporation,  as  the  second 
party,  entered  into  a  written  contract  the  material 
parts  of  which  provided  generally  that  plaintiff  would 
construct  at  Portland,  Oregon,  a  wharf  and  erect 
thereon  bunkers,  furnish  the  necessary  labor  and  equip- 
ment properly  to  store  in  these  bins,  and  to  redeliver  on 
demand  such  quantities  of  crushed  rock  as  the  second 
party  might  deliver  to  it  between  April  1st  and  Decem- 
ber 1st  of  each  year  until  January  1,  1912.  In  con- 
sideration thereof  the  second  party  agreed  to  deliver 
monthly  during  the  seasons  specified  3,500  cubic  yards 
of  crushed  rock  and  to  pay  for  the  service  to  be  per- 
formed 30  cents  per  cubic  yard.  It  was  also  stipulated 
that  the  entire  contract  should  bind  the  assignees  or 
successors  in  interest  of  the  parties  to  the  contract,  but 
that  the  execution  of  the  agreement  should  be  sus- 
pended by  breakage  of  machinery,  floods  or  any  other 
condition  arising  that  was  beyond  the  power  of  the 
parties  to  control.  The  complaint  further  charges,  in 
substance :  That  on  August  31,  1909,  the  second  party 
assigned  all  its  right,  title  and  interest  in  and  to  the 
contract  to  the  defendant  herein,  the  Oregon  Hassam 

67  Or.— 87 
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Paving  Company,  a  corporation,  which  for  a  valuable 
consideration  undertook  to  keep  and  perform  all  the 
terms  and  conditions  of  the  agreement  assented  to  by 
its  assignor.  That  the  plaintiff  has  performed  each 
condition  of  the  contract  to  be  kept  by  it;  but  the  de- 
fendant failed  to  deliver  to  it  the  quantity  of  crushed 
rock  stipulated  for,  and  without  lawful  excuse  deliv- 
ered, between  April  1,  1910,  and  December  1st  of  that 
year,  only  12,211  cubic  yards  of  such  material,  or  a 
monthly  average  of  only  1,526%  cubic  yards,  for  the 
storing  and  handling  of  which  it  paid  $3,663.28.  That 
the  average  monthly  payments  stipulated  to  be  made 
were  $1,050,  or  a  total  for  the  year  of  $8,400.  **That 
by  reason  of  the  facts  aforesaid,  defendant  became  and 
is  indebted  to  the  plaintiff  in  the  sum  of  $4,736.72,  with 
interest  thereon  from  December  1,  1910,*'  for  whidi 
amount  judgment  was  demanded. 

The  answer  denies  most  of  the  material  averments 
of  the  complaint,  and  for  a  separate  defense  alleges 
that  the  defendant's  failure  to  deliver  the  specified 
quantity  of  crushed  rock  was  attributable  to  the  causes 
set  forth  in  the  contract  as  excuses  for  the  nonperform- 
ance of  the  terms  of  the  agreement,  specifying  particu- 
larly the  reasons  for  the  release  from  the  obligation. 

The  reply  put  in  issue  the  allegation  of  new  matter 
in  the  answer,  whereupon  the  cause  was  tried,  without 
the  intervention  of  a  jury,  the  court  making  findings 
of  fact  and  of  law  and  rendering  judgment  for  the  sum 
demanded  against  the  defendant,  and  it  appeals. 

AfFIB]£EIX 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Lawrence  A.  McNary. 

For  respondent  there  was  a  brief  and  an  oral  ar- 
gument by  Mr.  A.  E.  Clark. 


Dec.  1913.]     Pacific  Bridqb  Co.  v.  Oregon  Hassam  Co.    579 

Mb.  Justice  Moore  delivered  the  opinion  of  the  court. 

The  bill  of  exceptions  states  that  at  the  beginning  of 
the  trial  defendant's  counsel  objected  and  excepted  to 
the  introduction  of  any  evidence  by  the  plaintiff,  on  the 
ground  that  the  complaint  did  not  aver  that  any  dam- 
ages had  resulted  by  reason  of  the  alleged  breach  of 
the  contract.  It  is  maintained  by  plaintiff's  counsel 
that  no  exception  was  taken  by  the  adverse  party  to 
the  ruling  of  the  court,  and,  this  being  so,  the  error 
thus  assigned  is  not  for  consideration.  The  ruling 
upon  the  matter  is  not  set  forth ;  but,  since  it  appears 
that  the  testimony  of  plaintiff's  witnesses  was  re- 
ceived, it  is  reasonably  to  be  inferred  from  the  declara- 
tion in  the  bill  of  exceptions,  to  which  reference  has 
been  made,  that  the  objection  was  overruled  and  an 
exception  to  the  action  of  the  court  in  this  particular 
was  taken. 

1.  When,  at  the  commencement  of  a  trial,  objection 
is  made  to  the  introduction  of  any  evidence  by  the 
plaintiff,  on  the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  or 
suit,  the  challenge  interposed  assails  the  plaintiff's 
primary  pleading,  the  insufficiency  of  which  is  never 
waived,  and  the  question  is  to  be  determined  by  the 
rules  governing  a  demurrer:  Sanders  v.  Soutter,  126 
N.  Y.  193  (27  N.  E.  263) ;  Kain  v.  Larkin,  141  N.  Y. 
144  (36  N.  E.  9) ;  Herbert  v.  Duryea,  87  Hun,  288  (33 
N.  Y.  Supp.  1031). 

2.  If  the  complaint  alleges  the  making  of  an  execu- 
tory contract  the  terms  of  which  have  been  broken  by 
one  of  the  parties  and  merely  avers  ,that  the  breach 
has  resulted  in  damages  to  the  plaintiff,  the  latter  alle- 
gation is  sufficient  to  let  in  proof  of  the  general  dam- 
ages'  sustained :  Sedgwick,  Damages  (9  ed.),  §  1257; 
Hadley  v.  Prather,  64  Ind.  137;  Wilson  v.  Clarke,  20 
Minn.  367  (Gil.  318) ;  Sunnyside  Land  Co.  v.  Wil- 
lamette  Bridge  By.  Co.,  20  Or.  544  (26  Pac.  835) ;  Dob- 
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bins  V.  Edmonds,  18  Mo.  App.  307 ;  Johnson  v-  CHltnore, 
6  S.  D.  276  (60  N.  W.  1070). 

In  Ketchum  v.  Van  Dusen,  11  App.  Div.  332  (42  N.  T. 
Supp.  1112),  a  case  cited  by  plaintiff's  counsel,  it  was 
held  that  a  complaint  for  a  breach  of  contract  need  not 
allege  in  terms  that  the  plaintiff  had  been  damaged, 
where  it  stated  facts  from  which  damages  naturally 
flowed,  and  demanded  judgment  for  a  certain  sum. 

3.  The  general  rule  governing  the  recovery  of  dam- 
ages for  the  breach  of  an  executory  contract  is  that, 
where  a  party  engaged  in  the  execution  of  an  agree- 
ment is  wrongfully  prevented  by  the  other  party  from 
complying  with  the  terms  of  the  contract,  the  usual  re- 
lief in  such  a  case  is  recompense  to  the  plaintiff  for  the 
part  accomplished  and  indemnity  for  the  loss  occa- 
sioned by  the  part  unperformed:  Young  v.  Stickney, 
46  Or.  101  (79  Pac.  345) ;  Friedlander  v.  Pugh,  43  Miss. 
Ill  (5  Am.  Eep.  478).  In  the  case  cited  and  relied 
upon  herein  the  complaint  stated  in  effect  that  the 
plaintiff  performed  labor  for,  and  furnished  material 
to,  the  defendant  pursuant  to  an  oral  agreement  by  the 
terms  of  which  the  defendant  stipulated  to  lease  to  him 
a  farm  upon  which  he  moved,  but  that  the  defendant 
refused  to  execute  to  him  the  demise.  Based  on  these 
facts,  the  plaintiff  undertook  by  the  action  to  obtain 
recompense  only  for  the  labor  and  material  and  not  to 
recover  for  any  loss  occasioned  by  a  breach  of  the 
agreement.  Though  the  form  of  that  action  was  un- 
doubtedly assumpsit,  which  is  a  remedy  for  the  re- 
covery of  damages  for  the  nonperformance  of  a  parol 
agreement,  the  relief  there  sought  was  not  indemnity 
for  the  loss  occasioned  by  the  breach  of  the  contract, 
and  for  that  reason  the  action  was  not  for  the  recovery 
of  damages  within  the  generally  accepted  meaning  of 
that  term. 

4.  The  complaint  herein  does  not  aver  that  in  con- 
sequence of  the  breach  of  the  agreement  the  plaintiff 
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sustained  any  damages,  but  charges  that  by  reason  of 
the  facts  alleged  in  the  initiatory  pleading  the  defend- 
ant became  indebted  to  the  plaintiff,  etc.  The  defect 
in  the  complaint  in  this  particular  renders  it  insuflBi- 
cient  to  sustain  a  judgment  for  damages,  though  a  wit- 
ness for  plaintiff  testified  in  respect  to  the  loss  claimed 
to  have  been  occasioned  by  the  breach  of  the  contract: 
Bohall  V.  Diller,  41  Cal.  532. 

As  the  complaint  can  be  amended  so  as  to  cure  the 
imperfection  referred  to,  the  judgment  is  reversed  and 
a  new  trial  ordered.  Bevebsed. 

Mb.  Chief  Justice  MgBbide  and  Mb.  Justice  Bamsby 
concur. 

Mb.  Justice  Bubnett  dissents. 


Argned  September  9,  decided  September  23,  rehearing  denied  Decem- 
ber 2,  1913. 

WOODS  V.  WIKSTBOM.* 

(135  Pac.  192.) 

Tzlal— Bight  to  Nonsuit. 

1.  Under  Section  183,  L.  O.  L.,  providing  that  a  cause  not  sufficient 
to  be  submitted  to  the  jury  is  one  where  it  appears  that,  if  the  jury 
were  to  find  a  verdict  for  plaintiff  upon  any  or  all  the  issues  to  be 
tried,  the  court  ought  to  set  it  aside,  a  nonsuit  cannot  be  granted  un- 
less there  is  no  evidence  to  support  the  verdict;  Article  VIII,  Section  3, 
of  the  Constitution,  as  amended  (see  Laws  1911,  p.  7),  providing  that 
no  fact  tried  by  the  jury  can  be  re-examined  in  any  court  unless  the 
court  can  affirmatively  say  there  was  no  evidence  to  support  the  ver- 
dict. 


*For  a  collection  of  the  authorities  on  the  right  in  action  at  law  to 
attack  release  for  fraud,  see  note  in  20  L.  R.  A.  (N.  S.)  915. 

As  to  the  return  or  tender  of  consideration  from  release  of  claim  for 
personal  injuries  set  aside  on  ground  of  fraud,  see  note  in  35  L.  R.  A. 
(N.  S.)  660,  BBPOETEa.  . 
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Trial— '"Motion  for  Nonsuit.'* 

2.  A  "motion  for  nonsuit"  Ib  in  the  nature  of  a  demurrer  to  the  evi- 
dence,  admittinf^  not  only  what  the  evidence  for  the  plaintiff  proirei, 
but  all  that  it  tends  to  prove,  so  that  the  only  question  for  the  court 
is  whether  there  was  any  material  evidence  tending  to  prove  the  alle- 
gations of  the  complaint. 

Trial— Motion  for  Nonsuit— ETidence  for  Defendant. 

3.  On  motion  for  nonsuit,  none  of  the  evidence  for  defendant  can 
he  considered. 

ICaster  and  Seirant— Injuries  to  Servant — Safe  Place  to  Work. 

4.  A  master  owes  his  servants  the  duty  of  exercising  reasonable 
care  to  provide  them  with  a  reasonably  safe  place  in  which  to  work 
and  machinery  and  appliances  with  which  to  work. 

[As  to  the  duty  of  an  employer  to  furnish  safe  place  and  appli- 
ances, see  notes  in  97  Am.  St.  Rep.  884;  98  Am.  St.  Bep.  289.] 

Master  and  Servant — ^Injuries  to  Servant— Action8--Jnr7  Qnestion. 

5.  In  a  personal  injury  action  by  a  servant,  evidence  held  to  sap- 
port  a  verdict  for  the  servant  under  the  rule  that,  where  the  proof  of 
the  accident  is  accompanied  by  proof  of  facts  and  circumstances  from 
which  an  inference  of  negligence  may  be  drawn,  the  cause  most  be 
submitted  to  the  jury. 

Biaster  and  Servant — ^Injury  to  Servant— Proximate  Cause  of  Iiijnxy. 

6.  Where  a  master,  engaged  in  logging,  fastened  a  block,  which 
carried  the  trip-line,  upon  a  branch  of  a  maple  tree  which  was  rotten 
and  broke  under  the  strain,  injuring  plaintiff,  a  servant,  the  master's 
negligence  cannot  be  held,  as  a  matter  of  law,  not  to  have  been  the 

.  proximate  cause  of  the  injury  because  the  break  resulted  from  the 
catching  of  the  cable  in  a  forked  log  or  chunk. 

Release— Vacation^-Belease  Under  SeaL 

7.  A  release  under  seal  may,  in  an  action  at  law,  be  avoided  by 
alleging  and  proving  that  its  execution  was  obtained  by  fraud  of  the 
releasee. 

Belease — ^Vacation— Evidence— Sufficiency. 

8.  In  a  personal  injury  action  by  a  servant,  where  the  defendant 
set  up  a  release,  evidence  held  sufficient  to  support  the  verdict  that  the 
release  was  obtained  through  the  master's  fraud. 

Belease — ^Avoidance— Evidence. 

9.  Where  a  servant,  who  suffered  severe  personal  injuries  for  which 
he  was  awarded  a  verdict  of  $5,000,  was  induced  by  the  master  to 
sign  a  release  for  $30  and  employment,  the  inadequacy  of  the  con- 
sideration, which  in  reality  amounted  to  only  $30,  will  be  considered 
on  the  question  of  the  master's  fraud. 

Belease— Validity— Fraud. 

10.  Where  a  master,  to  obtain  a  release,  willfully  misrepresented 
to  the  injured  servant  that  the  accident  was  unavoidable,  and  that 
the  servant  had  no  redress,  he  is  guilty  of  fraud  which  will  invalidate 
the  release. 
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Belease— Vacation— Tender  of  Money  Beceiyed. 

11.  An  injured  servant,  who  siji^ned  a  release  for  a  very  smaL 
amount,  need  not  tender  a  return  of  the  consideration  upon  attempt 
in^,  in  an  action  for  injuries,  to  set  aside  the  release  for  fraud,  it 
being  apparent  from  the  master's  reliance  on  the  release  that  he  would 
not  have  accepted  the  tender. 

[As  to  necessity  of  returning  consideration  upon  repudiation  of 
release  of  damages  for  personal  injuries  procured  by  fraud,  see 
note  in  Ann.  Cas.  1912D,  1084.] 

From  Columbia :  James  A.  Eakin,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bamsey. 

This  is  an  action  by  Harry  Woods  against  I.  G.  Wik- 
strom to  recover  the  sum  of  $10,000  as  damages  for 
personal  injuries.  The  plaintiff  recovered  a  verdict 
and  a  judgment  for  $5,000.  The  defendant  appeals 
and  assigns  various  alleged  errors.  The  chief  alleged 
error  relied  on  by  appellant  was  the  refus&l  of  the 
court  below  to  grant  a  nonsuit  on  the  ground  of  in- 
suflBiciency  of  the  evidence  to  be  submitted  to  the  jury. 
Many  other  alleged  errors  were  assigned,  but  most  of 
them  were  not  argued.  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Edward  B.  Watson  and  Messrs.  Joseph  £  Haney, 
with  an  oral  argument  by  Mr.  Watson. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Emmons  £  Webster,  with  an  oral  argument  by 
Mr.  Lionel  R.  Webster. 

Mb.  Justice  Ramsey  delivered  the  opinion  of  the 
court. 

The  defendant  was  engaged  in  the  manufacture  of 
lumber  in  Columbia  County,  in  May  and  June,  1910, 
and  prior  and  subsequent  thereto.  The  defendant 
used  a  donkey-engine  and  the  appliances  that  go  with 
it  in  hauling  logs  for  his  mill.  The  plaintiflF  was  em- 
ployed by  the  defendant  to  work  for  him  in  his  sawmill 


584  Woods  v.  Wikstrom.  [67  Or. 

business  in  the  latter  part  of  May  and  the  fore  part  of 
June,  1910.  He  worked  at  different  kinds  of  work 
about  the  mill  and  in  the  woods.  He  was  badly  injured 
on  June  3,  1913,  while  engaged  in  such  employment, 
and  this  action  was  brought  to  recover  damages  for 
such  injury  on  the  ground  of  alleged  negligence  of  the 
defendant. 

The  plaintiff  claims:  That  about  June  7,  1910  (it 
was  June  3d),  while  he  was  in  the  employ  of  the  de- 
fendant as  ** chaser,''  it  became  his  duty  to  follow  logs 
that  were  being  hauled  by  means  of  a  donkey-engine, 
blocks,  chains,  cables  and  other  contrivances  along  a 
certain  trail  called  the  **poll  road,"  and  that  after  a 
certain  chain,  called  the  **butt  chain,'*  had  been  un- 
hitched from  said  sawlogs,  it  became  his  further  duty 
to  follow'  said  butt  chain  back  a  certain  distance  over 
the  trail  first  above  mentioned,  and  that  the  plaintiff 
did  follow  the  said  butt  chain  as  became  his  said  duty. 
That  in  following  the  said  butt  chain  as  above  alleged, 
it  was  necessary  for  the  plaintiff  to  pass  within  a  few 
feet  of  a  certain  maple  tree,  to  a  branch  of  which  was 
attached  a  block  or  pulley  through  which  ran  a  certain 
cable  called  the  ** trip-line,"  said  trip-line  being  a 
cable  about  five  eighths  of  an  inch  in  diameter,  and  it 
was  attached  to  a  drum,  caused  to  revolve  by  said 
donkey-engine,  placed  at  the  foot  of  said  trail,  for  the 
purpose  of  letting  said  trip-line  out,  or  pulling  it  in  as 
the  work  required,  and  from  said  drum  the  trip-line 
ran  away  out  several  hundred  feet  into  the  woods,  pass- 
ing through  a  number  of  blocks  attached  to  stumps  and 
trees  as  anchors  at  various  places,  of  which  the  said 
maple  tree  was  one,  until  the  said  trip-line  reached  the 
head  of  the  trail  upon  which  this  plaintiff  worked  as 
heretofore  alleged,  when  it  passed  through  a  certain 
block  and  then  followed  the  trail  back  to  the  donkey- 
engine,  where  it  was  attached  to  the  end  of  a  large 
cable  called  the  **main  line,"  which  was  used  to  haul 
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logs  along  the  trail,  and  was  wound  or  unwound  upon 
another  diTim,  caused  to  revolve  by  the  donkey-engine. 
That  said  main  line  was  one  to  which  was  attached 
the  butt  chain  followed  by  this  plaintiff  as  heretofore 
alleged.  That  said  trip-line  was  for  the  purpose  of 
drawing  said  main  line  and  butt  chain  out  to  the  woods 
after  being  unfastened  from  the  logs.  That  it  was  the 
defendant's  duty  to  furnish  this  plaintiff  a  safe  and 
secure  place  to  work,  to  provide  machinery  that  was 
safe  and  suitable,  and  have  all  blocks  and  pulleys 
fastened  to  anchors  that  were  strong,  safe,  and  secure, 
so  as  not  to  unnecessarily  expose  his  employees,  and 
especially  this  plaintiff,  to  the  danger  of  personal  in- 
juries. That  the  defendants,  on  the  contrary,  disre- 
garded their  said  duty,  and  carelessly  and  negligently 
ordered  and  permitted  machinery,  cables  and  blocks 
to  be  used  that  were  not  strong,  safe  or  suitable,  and 
ordered  and  permitted  the  donkey-engine,  cables, 
blocks  and  pther  contrivances  heretofore  mentioned  to 
be  placed  and  arranged  in -such  a  manner  that  they 
were  dangerous  and  insecure  in  this:  That  said  de- 
fendants ordered  and  permitted  that  certain  donkey- 
engine  to  be  placed  in  such  a  manner  that  the  cables 
and  blocks  were  not  attached  to  trees,  stumps  or  any 
other  kind  of  anchors  that  were  safe  and  strong, 
capable  of  sustaining  the  strain  to  which  they  were 
subjected ;  that  said  defendants  ordered  and  permitted 
the  trip-line  herein  mentioned  to  be  strung  over  a 
certain  route  that  was  improper  and  unsafe  for  the 
reasons  that  the  anchors  were  weak,  unsound  and  dan- 
gerous, and  that  it  was  hung  in  such  a  manner  as  to 
subject  the  anchors  to  unnecessary  stress  and  strain, 
and  said  defendants  ordered  and  permitted  a  certain 
block  through  which  the  said  trip-line  passed  to  be  at- 
tached to  the  branch  of  the  maple  tree  before  men- 
tioned, and  that  said  tree  and  the  said  branch  thereof 
was  small,  rotten  and  hollow  and  in  many  other  ways 
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was  not  a  fit  or  proper  place  to  which  to  attach  the 
said  block;  that  said  defendants  ordered*  and  per- 
mitted said  block  to  be  fastened  to  the  said  maple  tree 
in  a  manner  that  was  unsafe  and  insecure  and  sub- 
jected said  tree  and  branch  thereof  to  more  strain  than 
was  necessary,  of  which  the  plaintiff  had  no  notice  or 
knowledge,  but  which  was  or  ought  to  have  been  known 
by  said  defendants.  That  while  this  plaintiff  was  fol- 
lowing the  said  butt  chain,  as  heretofore  alleged,  the 
said  branch  of  said  maple  tree,  because  of  the  negli- 
gence and  carelessness  of  said  defendants  as  hereto- 
fore set  out,  broke,  and,  by  reasons  thereof,  the  said 
branch,  line  and  block  swept  across  the  log  road  and 
down  upon  the  plaintiff,  and  struck  him  with  great 
force  and  violence,  and  thereby,  and  in  consequence 
thereof,  he  was  rendered  unconscious  for  many  days, 
his  legs  were  broken  and  bruised,  his  head  and  face 
cut  and  bruised,  his  body  maimed,  mangled  and  partly 
paralyzed,  and  he  suffered  and  sustained  great  in- 
ternal injuries,  and  was  thereby  rendered  a  cripple 
for  life,  unable  to  pursue  his  usual  or  any  other  voca- 
tion, to  his  damage  in  the  sum  of  $10,000,  etc. 

The  defendants  denied  the  material  allegations  of 
the  complaint,  and  pleaded,  in  mitigation  of  damages, 
that  the  plaintiff,  after  said  accident,  became  intoxi- 
cated and  fell,  and  thereby  aggravated  his  said  injuries. 
The  defendants,  also,  pleaded  that  the  plaintiff  should 
have  followed  and  kept  within  reach  of  the  signal  wire 
in  order  to  give  signals  by  the  use  of  said  wire  to  the 
engineer  operating  said  donkey-engine  and  thereby 
control  the  movements  of  said  engine,  etc.  They 
allege,  also,  that  if  he  had  followed  said  signal  wire, 
he  would  not  have  been  struck  by  said  maple  tree  or 
injured  at  all  and  claim  that  his  injury  was  the  result 
of  his  own  negligence. 

They  allege,  also,  that  the  plaintiff,  in  consideration 
of  $30,  paid  him  by  one  of  the  defendants  and  for  other 
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valuable  considerations,  released  his  claim  against  the 
defendant  I.  G.  Wikstrom  for  damages  for  said  injury. 
The  defendants  allege,  also,  that  the  breaking  of  said 
maple  branch  was  caused  by  said  butt  chain's  catching 
in  the  forks  of  a  log  lying  near  said  logging  road. 
They  allege  that  this  caused  an  extra  strain  on  said 
maple  branch  and  caused  it  to  break,  without  any  fault 
of  the  defendants. 

Most  of  the  affirmative  matter  in  the  answer  of  the 
defendant  I.  G.  Wikstrom  was  denied  by  the  reply,  and 
the  reply  alleges  that  said  release  of  the  plaintiff's 
claim  for  damages  was  obtained  by  fraud,  etc.  The 
reply  denies,  also,  that  said  signaling  wire  was  in  use, 
and  claims  that  it  could  not  have  been  used  for  sig- 
naling. 

The  evidence  showed  that  Frank  Wikstrom,  who 
was  made  a  defendant,  was  not  a  partner  in  said  mill 
Business,  and  the  action,  as  to  him,  was  abandoned. 

The  substance  of  the  defense  of  the  defendant  I.  G. 
Wikstrom  is  that  he  was  not  guilty  of  negligence,  that 
the  injury  to  plaintiff  was  the  result  of  his  own  negli- 
gence, that  the  proximate  cause  of  the  injury  was  the 
catching  of  said  forked  log  in  the  cable,  and  the  release 
of  the  right  of  action  by  the  plaintiff. 

1.  The  first  point  for  consideration  is  whether  the 
trial  court  erred  in  overruling  the  defendant's  motion 
for  a  nonsuit. 

The  jury  found  a  verdict  for  the  plaintiff,  and  we 
are  asked  to  set  it  and  the  judgment  based  on  it  aside 
for  want  of  sufficient  evidence  to  support  them. 

Article  VII,  Section  3^  of  the  Constitution,  inter  alia, 
provides:  **In  actions  at  law  when  the  value  in  con- 
troversy shall  exceed  $20,  the  right  of  trial  by  jury 
shall  be  preserved,  and  no  fact  tried  by  a  jury  shall  be 
otherwise  re-examined  in  any  court  of  this  state,  un- 
less the  court  can  affirmatively  say  there  was  no  evi- 
dence to  support  the  verdict'^:  See  Laws  1911,  p.  7. 
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This  provision  of  the  Constitution  has  been  construed 
in  several  cases  by  this  court :  Forrest  v.  Portland  By,, 
L.  d  P.  Co.,  64  Or.  240  (129  Pac.  1050) ;  State  v.  Rader, 
62  Or.  37  (124  Pac.  195) ;  Sulliva/n  v.  Wakefield,  65  Or. 
528  (133  Pac.  641).  This  section  of  the  Constitution 
changed  the  law  in  relation  to  re-examination  of  facts 
passed  upon  by  juries,  and  narrowed  the  powers  of  all 
courts  in  this  respect.  When  the  amount  in  contro- 
versy exceeds  $20,  and  the  facts  have  been  passed  upon 
by  a  jury,  and  the  verdict  has  not  been  vitiated  by 
errors  of  law  committed  by  the  court  in  rulings  on  the 
admissions  of  evidence  or  in  charging  the  jury,  no 
court  can  legally  set  aside  the  verdict  or  the  judgment 
based  upon  it,  unless  the  court  can  affirmatively  say 
that  there  was  no  evidence  to  support  it.  If  there  was 
the  evidence  of  only  one  witness  testifying  to  facts 
that  supported  a  verdict,  and  any  number  of  witnesses 
testifying  to  a  contrary  state  of  facts,  under  this  pro- 
vision of  our  Constitution,  a  verdict,  based  on  the  evi- 
dence of  the  one  witness,  could  not  be  properly  set 
aside  by  any  court.  Section  183,  L.  0.  L.,  provides 
that  a  cause  not  sufficient  to  be  .submitted  to  a  jury 
is  one  where  it  appears  that  if  the  jury  were  to  find 
a  verdict  for  the  plaintiff,  upon  any  or  all  of  the  issues 
to  be  tried,  the  court  ought,  if  required,  to  set  it  aside 
for  want  of  evidence  to  support  it.  Hence  a  motion 
for  a  nonsuit  cannot  be  properly  allowed,  unless  the 
court  can  say  affirmatively  that  there  is  no  evidence 
to  support  a  verdict  for  the  plaintiff. 

2.  A  motion  for  a  nonsuit  is  in  the  nature  of  a  de- 
murrer to  the  evidence.  It  admits  not  only  what  the 
evidence  for  the  plaintiff  proves,  but  all  that  it  tends 
to  prove.  The  evidence  given  for  the  plaintiff  must 
be  taken  to  be  true,  together  with  every  inference  of 
fact  which  the  jury  might  legally  draw  from  it 
Whether  there  was  any  evidence  tending  to  prove  the 
material  allegations  upon  which  a  cause  of  action  is 
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based  is  a  question  of  law  for  the  court,  but  whether 
a  given  amount  of  evidence  is  sufficient  to  sustain  such 
allegations  is  a  question  of  fact  for  the  jury.  When 
there  is  no  evidence  tending  to  sustain  the  plaintiff's 
cause  of  action,  it  is  the  duty  of  the  court  to  grant  a 
nonsuit:  Brown  v.  Oregon  Lumber  Co.,  24  Or.  317  (33 
Pac.  557) ;  Devroe  v.  Portland  By,,  L.  <&  P.  Co.,  64 
Or.  547  (131  Pac.  304,  307) ;  Dillard  v.  OMla  Mining 
Co.,  52  Or.  126  (94  Pac.  966,  96  Pac.  678) ;  Anderson 
V.  Northern  Pac.  Lum.  Co.,  21  Or.  283  (28  Pac.  5); 
Manning  v.  Portland  Shipbuilding  Co.,  52  Or.  103  (96 
Pac.  545) ;  In  re  Morgan's  Estate,  46  Or.  233  (77  Pac. 
608,  78  Pac.  1029). 

In  Dillard  v.  Olalla  Mining  Co.,  52  Or.  126  (94  Pac 
966,  96  Pac.  678),  Mr.  Conunissioner  King  says:  ** Un- 
der the  motion  for  nonsuit  we  must  receive  thjB  evidence 
educed  by  the  plaintiffs  in  the  most  favorable  light  to 
them,  making  an  examination  of  the  testimony  of  the 
defense  unnecessary,  however  favorable  to  its  con- 
tentions it  might  appear.'* 

In  Devroe  v.  Portland  By.  L.  &  P.  Co.,  64  Or.  547 
(131  Pac.  307),  Mr.  Justice  Bean  says:  **The  rule  is 
that,  if  two  inferences  may  be  fairly  and  legitimately 
deduced  from  the  evidence,  one  favorable  and  the  other 
unfavorable  to  the  defendant,  a  question  is  presented 
which  calls  for  the  opinion  of  the  jury.  Where  proof 
of  the  accident  is  unaccompanied  by  proof  of  facts  and 
circumstances,  from  which  an  inference  of  negligence 
may  or  may  not  be  drawn,  the  case  cannot  be  deter- 
mined by  the  court  as  a  matter  of  law,  but  must  be 
submitted  to  the  jury.'* 

In  Anderson  v.  Northern  Pac.  Lum.  Co.,  21  Or.  283 
(28  Pac.  5),  the  court  says:  **0n  the  other  hand,  if 
there  be  in  the  judgment  of  the  court  any  legal  evidence 
tending  to  prove  the  issue,  it  must  go  to  the  jury  for 
them  to  determine  what  weight  shall  be  attached  to  it.'* 
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In  Manning  v.  Portland  Shipbuilding  Co.,  52  Or. 
103  (96  PfiCc.  545),  Mr.  Justice  Eakin  says:  **The  con- 
sideration of  the  motion  for  a  nonsuit  involves  only 
the  question  whether  there  was  any  evidence  before  the 
jury  tending  to  establish  negligence  on  the  part  of  the 
defendant  as  the  cause  of  the  injury.  If  there  is  any 
competent  evidence  upon  that  question,  it  must  be  sub- 
mitted to  the  jury.'' 

3.  On  this  motion  for  a  nonsuit,  none  of  the  evidence 
for  the  defendant  can  be  considered,  for  none  of  it  had 
been  introduced  when  the  motion  was  made  and  de- 
cided. It  is  impracticable  to  state  the  evidence  of  the 
plaintiff  in  extenso. 

4,  5.  The  injury  to  the  plaintiff  was  fully  shown,  and 
it  was  shown  to  have  occurred  at  the  place  mentioned 
in  the  complaint  and  at  about  the  time  therein  alleged. 
It  was  shown  that  the  plaintiff  was  in  the  employ  of 
the  defendant  and  at  work  for  him  as  ** chaser"  when 
he  was  injured.  The  plaintiff's  evidence  shows  that 
the  injury  was  caused  by  the  breaking  of  the  branch 
or  limb  of  the  maple  tree  to  which  the  trip-line  was 
attached  by  means  of  a  block  or  pulley  as  alleged  in 
the  complaint;  and  that  at  the  time  that  said  branch 
broke  the  plaintiff  was  following  said  chain,  as  alleged 
in  the  complaint;  and  that,  at  that  time,  he  was  faith- 
fully pursuing  his  line  of  duty  in  accordance  with  his 
employment.  There  was  no  evidence  given  by  the 
witnesses  of  the  plaintiff  tending  to  prove  the  plain- 
tiff was  guilty  of  negligence,  or  that  he  was  not  follow- 
ing said  butt  chain  in  the  right  path.  The  evidence 
for  the  plaintiff  tended  to  show  that  the  whistling- wire 
was  out  of  fix  and  could  not  be  used,  and  that  the  sig- 
naling had  to  be  done  in  another  manner,  and  without 
the  use  of  said  wire.  According  to  the  evidence  for 
the  plaintiff,  the  plaintiff  was  in  a  proper  place  and 
following  said  butt  chain  in  a  proper  manner  when  he 
was  injured.    All  evidence  that  was  given  tending  to 
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prove  that  he  was  in  the  wrong  place  when  injured  was 
introduced  by  the  defense  after  the  motion  for  a  non- 
suit was  denied,  and  it  cannot  be  considered  in  passing 
on  said  motion. 

The  plaintiff's  main  contention  as  to  negligence  is 
that  the  defendant  was  guilty  of  negligence  in  that  the 
branch  of  the  maple  tree  to  which  the  block  or  pulley 
was  attached,  and  which  broke  as  stated,  st^ra,  was 
small,  rotten  and  hollow,  and  not  a  fit  or  a  proper  place 
to  which  to  attach  said  block  or  pulley,  etc. 

The  evidence  for  the  plaintiff  concerning  said  maple 
branch  was  given  by  the  plaintiff  and  two  of  his  wit- 
nesses. Joe  Nelson,  a  witness  for  the  plaintiff,  was  a 
foreman  of  the  defendant  when  the  accident  occurred. 
He  had  had  experience  in  the  logging  business  and  is 
a  man  of  intelligence.  He  testified  that  he  attached 
the  block  or  pulley  to  the  branch  of  the  maple  tree  by 
the  express  orders  of  Frank  Wikstrom,  the  defend- 
ant's son.  The  latter  ranked  Nelson  in  authority 
under  the  defendant,  when  present.  He  was  a  sort  of 
vice-principal. 

This  maple  tree  had  three  branches  of  nearly  equal 
size.  The  block  or  pulley  was  attached  to  one  of  these 
branches. 

The  witness  Nelson  testified  that  the  block  or  pulley 
was  attached  to  one  of  these  branches  11  or  12  feet 
from  the  ground,  and  that  it  was  attached  high  above 
the  ground  so  that  it  would  be  out  of  the  way  of  the 
logs  that  would  pass  under  it,  and  that  he  placed  it 
there  by  direction  of  Frank  Wikstrom,  and  he  testifies 
(on  page  55  of  evidence)  that  he  told  Wikstrom  that 
the  block  or  pulley  thus  attached  would  not  hold  with 
the  amount  of  line  that  was  out,  and  that  2,500  to 
2,800  feet  of  line  was  out.  He  testifies,  also,  that  he 
told  him  to  put  a  line  there  with  a  guy  to  the  tree,  but 
that  they  did  not  have  any  guy-line.  He  says  that  the 
maple  branch  was  about  8  inches  in  diameter  where 
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the  block  or  pulley  was  attached,  and  that  it  seemed  tx> 
be  sound  when  the  attachment  was  made,  but  that  after 
it  broke  it  was  found  to  be  hollow.  The  limb  was 
green.  He  testified  that  they  had  no  line  that  he  knew 
of  by  which  the  block  or  pulley  could  have  been  attached 
to  all  three  branches  of  the  tree.  He  testified  (on  page 
58)  that  the  whistle-line  was  out  of  repair,  and  had 
been  for  a  week,  and  that  it  was  not  being  used.  He 
testified  that  this  maple  broke  six  or  eight  feet  above 
the  ground.  This  witness  testified,  also,  that  just  be- 
fore the  accident  occurred  a  crotched  log  or  small  chunk 
lying  on  the  left  side  of  the  road  was  caught  by  the 
butt  chain  going  out  rapidly,  and  immediately  the 
maple  branch  broke  and  struck  the  plaintiff.  The  evi- 
dence does  not  show  when  or  how  said  log  or  small 
chunk  came  to  be  there,  or  its  dimensions. 

Jerry  La  Belle,  who  was  fireman  of  the  donkey- 
engine  at  the  time  of  the  accident,  testified  that  he  as- 
sisted in  taking  the  maple  branch  off  the  plaintiff,  and 
that  the  plaintiff  was  lying  in  the  logging  trail,  and 
he  says  that  the  branch  was  eight  or  nine  inches  in 
diameter  in  his  judgment. 

Joe  Nelson  (pages  98,  99)  testifies  that  he  instructed 
the  plaintiff,  when  he  began  **  chasing, '*  how  to  dis- 
charge his  duties ;  but  he  says  that  he  did  not  instruct 
him  as  to  what  path  or  way  he  should  go  in  going  out 
from  the  donkey  and  in  doing  his  work. 

The  plaintitf  was  unconscious  for  17  days  after  the 
accident,  and  does  not  personally  know  how  the  acci- 
dent occurred.  But  he  saw  the  maple  branch  after  he 
left  the  hospital,  and  he  says  that  it  was  a  **  small,  little 
rotten  limb,''  and  that  he  has  no  recollection  as  to  what 
the  block  or  pulley  was  attached.  The  plaintiff  was 
in  the  Good  Samaritan  Hospital  between  six  and  seven 
months,  and  he  was  partially  paralyzed. 

The  foregoing  summary  states  as  much  of  the  evi- 
dence as  to  the  negligence  of  the  defendant  as  it  is 
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deemed  necessary  to  state  in  passing  on  the  motion 
for  nonsuit.  As  stated,  supra,  only  the  evidence  for 
the  plaintiff  can  be  considered,  as  the  defendant's  tes- 
timony was  offered  after  said  motion  was  denied. 

This  question  as  to  the  negligence  of  the  defendant 
is  confined  to  the  attaching  of  said  block  or  pulley  to 
the  branch  of  said  maple  tree. 

It  is  the  settled  law  that  the  master  owes  his  servants 
the  duty  of  exercising  reasonable  care  to  provide  them 
with  a  reasonably  safe  place  in  which  to  work,  and 
reasonably  safe  machinery  and  appliances  with  which 
to  work,  and  that  if  he  fails  to  perform  this  duty,  he 
is  guilty  of  negligence,  and  that  if  this  negligence  is 
the  proximate  cause  of  an  injury  to  a  servant,  the 
master  is  liable  to  an  action  therefor :  Geldard  v.  Mar- 
shall, 43  Or.  438  (73  Pac.  330) ;  Millen  v.  Pacific  Bridge 
Co.,  51  Or.  538  (95  Pac.  196) ;  Rush  v.  Oregon  Power  Co., 
51  Or.  519  (95  Pac.  193) ;  Galvin  v.  Broivn  d  McCabe,  53 
Or.  609  (101  Pac.  671) ;  Roth  v.  North  Pac.  L.  Co.,  18  Or. 
210  (22  Pac.  842). 

The  evidence  for  the  plaintiff  tends  to  prove  that, 
while  the  plaintiff  had  had  experience  in  working  about 
sawmills,  he  had  had  no  previous  experience  in  **  chas- 
ing,'^  and  that  he  had  been  chasing  for  the  defendant 
only  a  few  days. 

Applying  the  rule  stated  in  Devroe  v.  Portland  Ry., 
L.  d  P.  Co.,  64  Or.  547  (131  Pac.  304),  that  ''where  the 
proof  of  the  accident  is  accompanied  by  proof  of  facts 
and  circumstances,  from  which  an  inference  of  negli- 
gence may  or  may  not  be  drawn,  the  case  cannot  be 
determined  by  the  court  as  a  matter  of  law,  but  must 
be  submitted  to  the  jury,*'  we  hold  that  the  evidence 
submitted  by  the  plaintiff  in  chief  was  sufficient  to  sup- 
port a  verdict  for  the  plaintiff,  and  we  cannot  say 
affirmatively  that  there  was  no  evidence  to  support  the 
findings  of  the  jury. 

07  Or. — 88 
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Testimony  for  the  plaintiff  shows  that  the  defend- 
ant's foreman,  Nelson,  expressed  the  opinion  to  Frank 
Wikstrom,  when  the  block  or  pulley  was  attached  to 
the  maple  branch,  that  it  was  not  strong  enough  to 
bear  the  strain,  when  they  had  out  2,500  or  2,800  feet 
of  line.  We  hold  that  this  evidence,  with  the  other 
facts  before  the  jury,  was  sufficient  to  require  the  case 
to  be  submitted  to  the  jury. 

6.  The  evidence  shows  that,  immediately  before  the 
accident  occurred,  the  cable  caught  in  a  forked  log  or 
chunk  that  seemed  to  be  near  the  route  of  the  cable, 
and  that  immediately  the  maple  branch  broke,  and  the 
block  or  pulley  and  the  branch  fell,  causing  the  injury 
to  the  plaintiff.  Based  on  these  facts,  counsel  for  the 
defendant  claim  that  the  proximate  cause  of  the  injury 
was  the  gathering  up  of  that  log,  or  chunk,  by  the  cable, 
and  that  the  defendant  was  not  guilty  of  negligence 
because  of  that  log's  being  there.  The  evidence  fails 
to  show  when  or  how  it  came  to  be  there,  or  its  size. 
One  witness  called  it  a  **  small  chunf  We  assume 
that  the  defendant  was  not  at  fault  for  its  being  there. 

What  is  the  proximate  cause  of  an  injury  is  one  of 
the  vexed  questions  of  the  law.  When  one  looks  into 
the  decisions  and  the  treatises  on  negligence  for  guid- 
ance on  this  question,  he  finds  himself  immediately  en- 
veloped in  the  mist  and  fog  of  judicial  disagreements. 

21  Am.  &  Eng.  Ency.  of  Law  (2  ed.),  page  485,  gives 
the  following  definition  of  ** proximate  cause'':  **A 
proximate  cause,  in  the  law  of  negligence,  is  such  a 
cause  as  operates  to  produce  particular  consequences 
without  the  intervention  of  any  independent  unfore- 
seen cause,  without  which  the  injuries  would  not  have 
occurred.'' 

In  2  Thompson,  Negligence,  page  1085,  the  author 
says:  **When  an  injury  is  the  combined  result  of  the 
negligence  of  the  defendant,  and  an  accident  for  which 
neither  the  plaintiff  nor  the  defendant  is  responsible, 


Dec.  1913.]  Woods  v.  Wikstrom.  595 

the  defendant  must  pay  damages,  unless  the  injury 
would  have  happened  if  he  had  not  been  negligent/' 

In  1  Shearman  &  Redfield,  Negligence  (6  ed.),  refer- 
ring to  an  intervening  inevitable  accident,  in  section 
33,  the  author,  inter  alia,  says:  ''But  it  must  be  care- 
fully noted  that  the  inevitable  accident,  in  order  to  fur- 
nish a  complete  defense  in  such  a  case,  must  be  the  sole 
cause  of  the  injury,  and,  therefore,  that  it  is  no  de- 
fense, if,  but  for  the  defendant's  negligence,  the 
plaintiff  would  not  have  been  exposed  to  injury  from 
such  accident;  while,  if  it  contributed  to  any  part  of 
the  resulting  damage,  it  is  only  a  defense  in  case  that 
part  of  the  damage  can  be  accurately  distinguished 
from  the  rest/' 

In  The  Joseph  B.  Thomas  (D.  C),  81  Fed.  584,  the 
court,  infer  aZia,  says:  **  *  *  For  it  is  well  settled  that 
it  is  no  defense  in  an  action  for  a  negligent  injury  that 
the  negligence  of  a  third  person,  or  an  inevitable  acci- 
dent, or  an  inanimate  thing,  contributed  to  cause  the 
injury  of  the  plaintiff,  if  the  negligence  of  defendant 
was  the  eflScient  cause." 

In  Ahern  v.  Oregon  Telephone  Co.,  24  Or.  288  (33 
Pac.  406,  22  L.  E.  A.  635),  the  court  says:  ''This  is 
based  on  the  assumption  that  there  intervened  between 
the  negligence  of  the  defendant,  if  any  there  was,  and 
the  injury  to  the  plaintiff,  an  independent  adequate 
cause  of  the  injury,  namely,  the  wrongful  acts  of  the 
electric  company,  which  was  the  proximate  cause  of 
the  injury.  What  is  the  proximate  cause  of  the  injury 
is  ordinarily  a  question  for  the  jury.  It  is  only  when 
the  facts  are  undisputed  that  it  becomes  a  question  for 
the  court." 

We  find  nothing  in  the  evidence  that  would  justify 
the  court  in  saying  as  a  matter  of  law  that  the  forked 
log  or  chunk  was  the  proximate  cause  of  the  injury. 
If  the  defendant  was  guilty  of  negligence  in  fastening 
the  pulley  to  the  maple  branch,  the  fact  that  the  cable 
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caught  in  this  log,  and  that  this  may  have  contributed 
to  the  injury,  would  not  exonerate  the  defendant  from 
liability,  unless  it  should  appear  that  the  accident 
would  have  happened  if  defendant  had  not  been  guilty 
of  negligence.  In  other  words,  if  the  evidence  showed 
that  by  reason  of  the  cable's  catching  up  said  log,  the 
accident  would  have  happened,  if  the  defendant  had 
not  been  guilty  of  negligence  in  fastening  the  pulley  to 
the  maple  branch,  then  the  cable's  catching  hold  of  the 
forked  log  was  the  proximate  cause  of  the  injury,  and 
the  defendant  was  not  liable. 

The  questions  whether  the  defendant  was  guilty  of 
negligence,  and  what  effect  the  contact  of  the  cable 
with  said  log  had  in  causing  the  accident,  were  ques- 
tions of  fact  for  the  decision  of  the  jury,  and  not  ques- 
tions of  law  for  the  determination  of  the  court. 

7.  The  defendant  procured  from  the  plaintiff  a  writ- 
ten release  of  his  right  of  action  for  this  injury  on 
November  30,  1910,  while  the  plaintiff  was  in  the 
hospital. 

Where  a  release  is  under  seal,  many  cases  hold  that 
the  releasor  cannot  in  an  action  at  law  avoid  its  effect 
by  alleging  and  proving  that  its  execution  was  obtained 
by  fraud  of  the  releasee.  But  this  rule  does  not  pre- 
vail in  Oregon :  Olston  v.  Oregon  W,  P.  d  Ry.  Co.,  52 
Or.  343  (96  Pac.  1095,  97  Pac.  538,  20  L.  R.  A.  (N.  S.) 
915).    The  release  in  this  case  was  not  sealed. 

8.  This  release  was  obtained  from  the  plaintiff  be- 
fore he  left  the  hospital.  He  was  a  stranger  in  the 
community,  and  had  had  no  fair  opportunity  to  inves- 
tigate the  facts  from  which  his  injury  resulted.  He 
did  not  have  any  recollection  of  what  Occurred  when 
he  was  injured,  or  immediately  prior  thereto.  The 
defendant's  son,  acting  for  the  defendant,  called  on 
the  plaintiff  while  he  was  in  the  hospital  more  than 
once  for  the  purpose  of  obtaining  a  release,  and  de- 
fendant, also,  called  for  the  same  purpose.    Frank 
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Wikstrom  called  on  the  plaintiff  in  July,  and  the  plain- 
tiff says  that  he  asked  him,  how  the  injury  occurred, 
and  that  Frank  told  him,  inter  alia,  that  it  was  an 
unavoidable  accident.  The  next  time  Frank  called  the 
plaintiff  says  Frank  told  him  that  he  would  be  all  right 
in  two  months,  and  Frank  added  that  it  was  an  un- 
avoidable accident,  that  it  was  not  their  fault,  and  he 
told  the  plaintiff  that  the  latter  had  no  case  against 
them. 

The  defendant,  in  person,  called  on  the  plaintiff  in 
November,  and  asked  him  how  he  was,  and  told  him 
that  he  had  come  to  take  the  plaintiff  home.  The 
plaintiff  testified  that  the  defendant  said  to  him: 
**  When  you  get  out  of  the  hospital,  I  want  you  to  come 
down  home,  and  I  will  give  you  a  good  home,  tobacco, 
and  spending  money  and  clothes,  and  everything  you 
need,  if  you  don't  bring  this  case  into  court;  please 
don't  bring  it  in,  because  it  isn't  necessary.  It  was  an 
unavoidable  accident.  It  could  not  be  helped.  I  will 
do  exactly  right  with  you,  anything  you  want  for  me 
to  do  for  you."  The  plaintiff  adds,  **So,  of  course,  I 
depended  on  Mr.  Wikstrom  at  that  time." 

In  November,  Frank  Wikstrom  called  again  on  the 
plaintiff  for  his  father  to  obtain  the  release,  and, 
according  to  the  plaintiff,  told  the  latter,  in  substance, 
that  after  the  second  operation  the  plaintiff  would  be 
all  right,  and  that  it  would  take  him  only  about  nine 
weeks  to  get  well  again ;  that  he  told  plaintiff  that  he 
had  a  good  home  for  him  and  said  that  he  had  come 
to  have  a  settlement  with  the  plaintiff,  because  they 
were  afraid  of  the  new  law,  and  they  would  like  to 
have  it  settled.  The  plaintiff  says  that  he  said  to 
Frank,  **What  are  you  going  to  offer  met"  and  that 
Frank  replied:  **It's  up  to  you.  To  tell  the  honest 
truth,  you  have  no  case;  it  was  an  unavoidable  acci- 
dent. If  you  promise  to  do  what  we  want,  when  you 
get  through  here  and  come  down,  we  will  give  you  a 
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home,  tobacco  and  clothes  and  spending  money — do 
anything  at  all  for  you.'*  The  plaintiff  says  he  said, 
^*A11  right/'  and  Frank  then  said,  **I  want  you  to  sign 
a  little  paper.''  He  says  Frank  went  and  obtained 
a  little  paper,  and  the  plaintiff  testified  that  it  did  not 
seem  to  him  that  all  that  was  in  the  release  was  in  that 
paper,  but  he  admitted  that  he  signed  the  release,  and 
that  Prank  gave  him  his  father's  check  for  $30,  and 
that  he  read  the  paper  before  signing  it. 

Frank  Wikstrom  testified  that  his  father  wanted  him 
to  go  and  get  a  contract  from  the  plaintiff,  and  that  he 
went  and  obtained  it.  He  says  that  his  father  told 
him  that  he  had  been  talking  to  the  plaintiff  about  a 
settlement,  and  he  says  that  his  father  spoke  about  it 
once  in  a  while,  and  he  says  the  plaintiff  wanted  $25 
or  $30  for  clothes,  tobacco  and  other  necessaries, 
Frank  says  that  he  had  a  lawyer  to  draw  the  release. 

The  defendant  says  that,  when  he  called  on  the  plain- 
tiff concerning  a  settlement,  the  latter  informed  him 
that  he  had  written  to  some  friends  for  information 
to  convince  him  how  the  accident  happened.  The  de- 
fendant says  he  told  the  plaintiff  that  it  was  an  acci- 
dent pure  amd  simple,  and  that  the  plaintiff  said  he 
was  advised  that  was  all  that  there  was  to  it.  The 
defendant  says  that  the  plaintiff  did  not  seem  to  know 
much  more  about  how  the  accident  happened  than  he 
did,  and  that  he  was  not  present  when  it  occurred. 
The  defendant  admits  that  he  told  the  plaintiff,  when 
he  was  negotiating  for  the  release,  that  the  plaintiff's 
injury  was  caused  by  an  accident,  pure  and  simple,  and 
Frank  Wikstrom  admits  that  he  told  him  substantially 
the  same  thing.  The  plaintiff,  however,  says  that 
Frank  Wikstrom  told  him  that  it  was  an  unavoidable 
accident,  and  that  the  plaintiff  had  no  case  against 
them. 

It  is  impracticable  to  set  forth  all  the  evidence  on 
this  point.    But  it  must  be  borne  in  mind  that  the 
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plaintiff  was  unconscious  for  17  days  after  the  acci- 
denty  and  that' he  testified  that  he  could  not  recall  at 
the  time  of  the  trial  how  the  accident  occurred.  In 
other  words,  he  did  not  personally  know  whether  it 
was  an  unavoidable  accident  or  not,  nor  did  he  know 
whether  he  had  a  right  of  action  against  the  defendant. 
He  seems  not  to  have  had  any  advice  from  any  friend 
competent  to  advise  him.  He  was  weak  and  still  in 
the  hospital,  and  the  defendant  was  pressing  for  the 
settlement  before  he  should  be  out,  probably,  because 
he  wanted  the  release  before  the  plaintiff  would  consult 
counsel.  If  the  defendant  had  been  willing  to  be  fair, 
he  would  not  have  pressed  the  plaintiff  for  a  settlement 
until  the  latter  had  consulted  a  lawyer  as  to  his  rights 
and  the  defendant's  liability.  The  defendant  and  his 
son  appear  to  have  represented  to  the  plaintiff  that  he 
would  soon  be  well,  and  that  his  injury  was  the  result 
of  an  unavoidable  accident  and  that  the  plaintiff  had 
no  cause  of  action  for  the  injury. 

We  think  that  there  was  sufficient  evidence  tending 
to  show  that  the  release  was  obtained  by  fraud  to 
require  that  question  to  be  submitted  to  the  jury,  and 
to  support  the  verdict.  The  jury  must,  under  the 
charge  of  the  court,  have  found  that  the  release  was 
obtained  by  fraud.  Otherwise,  they  would  have  found 
for  the  defendant.  We  are  unable  to  say  .that  there 
was  no  evidence  to  support  the  finding  of  the  jury. 
It  is  evident  that  the  plaintiff  acted  very  largely  upon 
the  representations  of  the  defendant  and  his  son  that 
his  injury  was  the  result  of  an  unavoidable  accident 
and  that  he  had  no  right  of  action.  The  defendant,  in 
his  evidence,  admits  that  he  knew  that  the  plaintiff  was 
very  badly  injured.  The  desire  of  the  defendant  to 
obtain  the  release  before  the  plaintiff  should  leave  the 
hospital  shows  that  he  feared  the  result  of  an -action. 

9.  This  release  provides  that  in  consideration  of  the 
payment  of  $30  by  the  defendant  to  plaintiff,  and  of 
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the  promise  of  the  defendant  to  furnish  the  plaintiff 
employment,  the  plaintiff  releases  the  defendant  from 
any  claim  growing  out  of  the  injuries  received  by 
plaintiff  on  June  4th,  etc.  The  only  consideration  for 
the  release  was  the  $30  and  a  promise  to  furnish  the 
plaintiff  employment  as  soon  as  he  should  be  able  to 
work.  The  defendant  did  not  promise  the  plaintiff 
employment  for  any  time,  or  at  any  price.  Employ- 
ment for  a  day  would  satisfy  that  promise,  and  pre- 
sumably the  plaintiff  would  earn  his  wages.  Hence 
all  that  the  plaintiff  received  or  was  to  receive  was  the 
$30  for  releasing  his  claim  for  injuries  for  which  the 
jury  found  $5,000.  The  smallness  of  the  considera- 
tion paid  was  a  fact  that  the  jury  had  a  right  to  con- 
sider on  the  question  of  fraud.  Would  a  man  in  his 
senses,  unless  deceived  by  the  representations  of 
others,  release  his  right  to  recover  damages  for  such 
an  injury  for  the  paltry  sum  of  $30 1 

10.  If  the  defendant  represented  to  the  plaintiff,  in 
order  to  prevail  on  him  to  execute  the  release,  that  the 
accident  was  unavoidable,  and  that  he  had  no  cause 
of  action  against  him,  without  believing  said  repre- 
sentations to  be  true,  and  the  plaintiff  believed  said 
representations,  and,  so  believing,  executed  the  release, 
such  representations  constituted  fraud  and  vitiated 
said  release,  if  the  representations  were  false. 

We  hold  that  there  was  no  error  in  submitting  the 
question  of  fraud  to  the  jury :  Olston  v.  Oregon  W.  P. 
(&  Ry.  Co.,  52  Or.  355  (96  Pac.  1095,  97  Pac.  538,  20 
L.  R.  A.  (N.  S.)  915) ;  Foster  v.  University  L.  d  S.  Co., 
65  Or.  46  (131  Pac.  737). 

11.  Counsel  for  the  defendant  claim  that  no  tender 
of  the  $30  paid  by  the  defendant  for  the  release  was 
made,  and  that  for  this  reason  this  case  should  be 
reversed. 

The  authorities  seem  to  be  about  equally  divided  on 
the  question  whether,  in  cases  where  releases  are  ob- 
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tained  by  fraud,  it  is  necessary  for  the  releasoif  to 
tender  back  the  consideration  paid  for  the  release. 

In  volume  6  of  Thompson's  Commentaries  on  the 
Law  of  Negligence  (section  7379),  the  author  on  this 
point  says:  **The  authorities  are  by  no  means  har- 
monious on  this  question,  but  indeed  seem  to  be  pretty 
evenly  divided.  There  is  a  line  of  cases,  *  holding  that 
the  return  of  the  consideration,  or  an  offer  to  return 
it,  is  not  a  prerequisite  to  the  maintenance  of  the  action 
by  the  releasor  for  damages  if  the  release  was  obtained 
by  fraud,*  *'  etc 

In  38  Cyc.  135,  the  rule  as  to  waiver  of  tender  is 
stated  thus:  ** Similarly,  a  tender  is  waived  where  the 
tenderee  makes  any  declaration  which  amounts  to  a 
repudiation  of  the  contract,  or  takes  any  position  which 
would  render  a  tender,  so  long  as  that  position  taken 
by  him  is  maintained,  a  vain  and  idle  ceremony,  as 
when  he  expressly  declares  that  he  will  not  accept  the 
tender  if  it  is  made,  or  in  any  way  obstructs  or  pre- 
vents a  tender  by  admitting  that  a  tender  would  be 
fruitless,  by  declaring  the  contract  to  be  at  an  end, 
or,  in  a  threatening  tone,  ordering  plaintiff  off  the 
premises.*' 

In  28  Am.  &  Eng.  Ency.  of  Law  (2  ed.),  page  5,  the 
author  says :  **The  maxim  that  the  law  does  not  compel 
one  to  do  a  void  or  useless  thing  applies  to  the  case  of 
tender  of  performance  of  an  obligation.  Hence  a 
tender  is  not  necessary  where  it  appears  that,  if  made, 
it  would  have  been  fruitless.**  On  page  7  of  the  same 
book,  the  author  says:  **When  it  is  clear  that  a  tender 
will  not  be  accepted,  it  need  not  be  made.** 

To  substantially  the  same  effect  are  Ouillaume  v. 
K.  S.  D.  Land  Co.,  48  Or.  405  (86  Pac.  883,  88  Pac.  586) ; 
West  V.  Washington  R.  Co.,  49  Or.  436  (90  Pac.  666) ; 
Merrill  v.  Hexter,  52  Or.  144  (94  Pac.  972,  96  Pac.  865). 

In  Ouillaume  v.  K.  S.  D.  Land  Co.,  48  Or.  405  (86  Pac. 
883,  88  Pac.  586),  Mr.  Justice  Moore  says:  ''The  rules 
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of  law  do  not  require  the  performance  of  vain  things, 
and,  as  the  defendant  would  not  have  accepted  the 
remainder  of  the  purchase  price  of  the  block  as  a  con- 
sideration for  the  execution  of  the  deed,  the  plaintiff 
was  not  obliged  to  make  a  tender  thereof  as  a  condi- 
tion precedent  to  his  right  to  a  decree  for  specific 
performance/' 

It  is  certain  from  the  pleadings  and  the  evidence  in 
this  case  that  if  the  plaintiff  had  tendered  to  the  de- 
fendant the  $30,  either  before  or  after  he  begun  this 
action,  the  defendant  would  have  refused  to  accept  it 
He  obtained  said  release  to  be  used  as  a  defense  to  any 
action  that  the  plaintiff  might  bring  for  damages,  and 
he  pleaded  it  as  a  separate  defense,  and  relied  on  it 
as  a  defense  throughout  the  trial  in  the  court  below. 
If  the  plaintiff  had  actually  offered  him  said  sum  as  a 
tender,  and  he  had  accepted  it  as  such,  said  offer  and 
the  acceptance  thereof  would  have  operated  as  a  rescis- 
sion of  said  release,  and  he  could  not  then  have  relied 
on  the  release  as  a  defense.  To  tender  him  the  $30, 
therefore,  would  have  been  a  vain  thing,  as,  manifestly, 
the  offer  would  have  been  rejected.  Under  the  facts 
as  pleaded  and  shown  by  the  record,  a  tender  was 
waived  and  not  necessary. 

It  is  unnecessary  to  decide  whether  the  plaintiff 
made  a  tender,  or  did  what  was  equivalent  thereto,  as 
the  record  shows  facts  constituting  a  waiver  thereof; 
nor  is  it  necessary  to  decide  whether  a  t-^nder  is  neces- 
sary in  any  case  where  a  release  has  been  obtained  by 
fraud. 

The  instructions  given  by  the  court  covered  fairly 
and  fully  every  point  in  the  case,  and  the  court  did  not 
err  in  refusing  to  give  any  of  the  charges  requested 
by  the  defendant.  The  court  has  a  right  to  instruct 
the  jury  in  its  own  language,  and  it  is  not  error  to 
refuse  to  give  a  requested  charge  that  states  the  law 
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correctly,  if  the  instructions  given  cover  the  same  point 
and  state  the  law  correctly. 

The  counsel  for  the  defendant  in  their  brief  (page 
15)  say  that  they  confine  their  argument  to  the  main 
points.  We  have  covered  the  points  made  in  the  brief 
and  in  the  oral  argument. 

The  testimony  for  the  defendant  contradicted  much 
of  the  evidence  for  the  plaintiff,  but,  as  it  was  given 
after  the  motion  for  a  new  trial  was  overruled,  we 
could  not  consider  it  in  passing  on  that  motion.  There 
was  evidence  to  support  the  verdict,  and  we  have  no 
authority  to  pass  on  the  weight  of  the  evidence.  It 
was  the  exclusive  province  of  the  jury  to  pass  on  the 
weight  of  the  evidence  and  the  credibility  of  the 
witnesses. 

We  find  no  error  in  the  record,  and  the  judgment  of 
the  court  below  is  affirmed.  Afpibmbd. 

Mb.  Chief  Justice  MgBbide  and  Mb.  Justice  Moobe 
concur. 

Mb.  Justice  Bubnett  dissents. 


Argued  October  7,  decided  October  / 14,  rehearing  denied  December 

2,  1913. 

WAREEN  V.  ASTORIA.* 

(135  Pac.  527.) 

Municipal  Oorporatioiui — Streets— KegUgence— Liability. 

A  municipal  corporation  is  not  liable  for  mere  consequential  injuries 
resulting  from  ordinarily  careful  administration  of  a  reasonably  pru- 
dent plan  of  street  improvement  devised  by  it  in  its  governmental 
capacity;  but,  in  the  execution  itself  of  any  public  works,  it  acts 
ministerially,  or  in  its  corporate  character,  and  for  its  negligence  or 
maladministration  in  that  relation,  resulting  in  an  injury  to  the  rights 

•As  to  the  liability  of  a  municipality  for  injuries  inflicted  by  negli- 
gence of  employees  engaged  in  repair  or  construction  of  highways, 
see  notes  in  6  L.  B.  A.  (N.  S.)  1090  and  30  L.  B.  A.  (N.  S.)   1161. 

BSPORTEB. 
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of  another,  it  is  liable  in  the  same  way  and  for  the  same  reason  as  a 
natural  person  or  private  corporation  would  be  under  the  same  circum- 
stances. 

From  Clatsop:  James  U.  Campbell,  Judge. 

En  Banc.    Statement  by  Mb.  Justice  Bean. 

This  is  an  action  by  F.  L.  Warren  against  the  City 
of  Astoria  to  recover  damages  caused  by  the  negligent 
acts  of  the  defendant  city  in  the  construction  of  a 
grade  of  Irving  Avenue.  The  cause  was  tried  before 
a  jury,  and  a  verdict  rendered  in  favor  of  plaintiff, 
and  defendant  appeals.  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  A.  W.  Norblad,  City  Attorney,  Mr.  John  F.  Hamil- 
ton and  Mr.  E.  E.  Gray,  with  an  oral  argument  by  Mr. 
Hamilton. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  C.  Fulton. 

Mb.  Justice  Bean  delivered  the  opinion  of  the  court 
The  facts  upon  which  the  case  is  based  and  the  law 
governing  it  are  practically  the  same  as  in  the  case  of 
Giaconi  v.  Astoria,  60  Or.  12  (113  Pac.  855,  118  Pac. 
180).  The  injury  of  which  complaint  is  made  was 
caused  in  the  same  manner  and  by  the  same  acts,  but 
to  different  property.  It  is  therefore  unnecessary  to 
further  discuss  the  law  of  the  case.  After  an  ex- 
haustive discussion  of  the  authorities,  the  rule  is 
plainly  announced  by  Mr.  Justice  Bubnett,  on  page  34 
of  60  Or.  (on  page  184  of  118  Pac),  of  that  opinion  as 
follows : 

**From  the  weight  and  reason  of  the  precedents,  the 
rule  may  be  thus  stated:  A  municipal  corporation  is 
not  liable  for  mere  consequential  injuries  resulting 
from  ordinarily  careful  administration  of  a  reason- 
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ably  prudent  plan  of  street  improvement  devised  by 
the  municipality  in  its  governmental  capacity;  but,  in 
the  execution  itself  of  any  public  works,  the  city  acts 
ministerially,  or,  in  the  words  of  the  statute,  'in  its 
corporate  character  and  within  the  scope  of  its  au- 
thority,' and  for  its  negligence  or  maladministration 
in  that  relation,  resulting  in  an  injury  to  the  rights  of 
another,  it  is  liable  in  the  same  way  and  for  the  same 
reason  as  a  natural  person  or  private  corporation 
would  be  under  the  same  circumstances  of  executive 
management/' 

The  defendant  complains  of  a  portion  of  the  in- 
structions given  by  the  court  to  the  jury.  The  court 
instructed  the  jury  in  eflFect  that  if,  in  the  construc- 
tion of  the  improvement  made  by  the  city,  the  city 
was  negligent,  and  failed  to  take  reasonable  means 
to  prevent  injury  to  plaintiff's  property,  and  pro- 
ceeded to  make  the  fill  without  an  examination  of 
the  foundation,  and  without  providing  reasonably  safe 
foundation  for  the  fill,  and  the  plaintiff's  property 
was  directly  injured  thereby,  the  city  would  be  liable ; 
that,  when  it  became  apparent  that  the  placing  of  addi- 
tional earth  on  the  street  would  cause  the  ground  to 
elide,  and  injure  the  plaintiff's  property,  it  was  the 
duty  of  the  defendant  to  cease  work,  and  if  it  con- 
tinued placing  additional  earth  thereon,  and  damage 
was  caused  thereby,  under  such  circumstances  it  would 
be  liable. 

After  a  careful  reading  of  all  the  instructions,  we 
think  the  same,  taken  as  a  whole,  fairly  presented  the 
law  as  decided  by  this  court  in  the  Giaconi  case. 
Tested  by  the  opinion  in  that  case,  there  is  no  error 
in  the  record. 

The  judgment  of  the  lower  court  is  aflSrmed. 

Apfibmed. 

Mb.  Justice  Moobe  dissents. 
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Argued  October  9,  decided  OctobeT  21,  rehearing  denied  Decemb«r 

2,  1913. 

SMITH  V.  SMITH. 

(135  Pac.  876.) 

Waters  and  Watercourses — ^Blght  by  Prescription— Burden  of  Proof. 

1.  In  an  action  for  the  destruction  of  the  dam  and  headworks  of  an 
irrigating  ditch  claimed  by  the  plaintiff,  where  the  general  issue  was 
pleaded  by  the  defendant,  it  was  necessary  for  the  plaintiff  to  prove 
his  ownership  of  the  property. 

Waters  and  Watercourses — ^Prescriptive  Bight— Weight  of  Evidence. 

2.  In.  an  action  for  the  destruction  of  the  dam  and  headworks  of 
an  irrigating  ditch  claimed  by  plaintiff  and  located  upon  the  defend- 
ant's land,  proof  that  plaintiff's  predecessor  was  given  permission  by 
the  company,  which  constructed  the  ditch,  to  use  a  certain  amount  of 
the  water  therefrom  in  return  for  a  right  of  way  across  his  land,  with- 
out proof  of  the  right  of  the  company  to  maintain  the  dam  on  the 
defendant's  land,  does  not  show  any  ownership  by  the  plaintiff  of  the 
dam  and  ditch  in  question. 


Waters  and  Watercourses — ^Approprlation^^Oharacter  of 
Permissive  Possession. 
3.  Where  plaintiff's  predecessor  was  given  a  right  to  use  a  portion 
of  the  water  in  a  ditch  constructed  by  a  liiining  company,  the  right  to 
such  use  was  permissive,  even  though  the  agreement  bound  the  com- 
pany to  maintain  a  flow  of  water  therein,  and  such  use  would  not 
initiate  an  adverse  possession. 

[As  to  prescriptive  title  to  water,  see  note  in  93  Am.  81  Bepu 
711.] 

From  Josephine:  Frank  M.  Calkins,  Judge. 
Department  1.    Statement  by  Mb.  Justicb  Bubnett. 

This  is  a  suit  by  Will  C.  Smith  against  W.  G.  Smith. 

The  plaintiff  states  that  he  is  the  owner  of  certain 
semi-arid  lands  in  Josephine  County,  together  with 
an  irrigating  ditch  leading  out  of  Wolf  Creek  to  and 
upon  his  lands,  and  of  a  dam  across  that  stream ;  that 
he  and  his  grantors  have  used  all  the  water  from  Wolf 
Creek  and  its  tributaries  above  the  dam  through  the 
ditch  for  more  than  20  years  for  necessary  irrigation 
and  domestic  purposes.     The  complaint  then  states: 
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**That  plaintiff,  his  grantors  and  predecessors  in  in- 
terest, for  more  than  20  years  prior  to  the  acts  of  the 
defendant  hereinafter  alleged,  have  been  in  the  open, 
notorious,  exclusive,  hostile,  adverse  and  continuous 
use,  possession,  and  occupatioii  and  enjoyment  of  all 
of  said  water  during  the  irrigating  season  each  year 
and  of  said  ditch,  dam  and  bulkhead  and  headgate, 
adversely  to  the  defendant  and  the  whole  world  under 
a  claim  of  right  and  ownership  to  the  use  of  said  water 
and  the  whole  thereof  during  the  irrigating  season  of 
each  and  every  year.'^  The  plaintiff  also  avers  that 
the  dam  and  headworks  and  part  of  the  ditch  men- 
tioned are  situated  on  lands  owned  by  and  in  posses- 
sion of  the  defendant;  that  sometime  during  the  year 
1910  the  defendant  wrongfully  and  in  violation  of 
plaintiff's  rights  and  ownership  tore  out  the  head- 
gate  and  blew  up  part  of  the  dam,  whereby  the  water 
of  Wolf  Creek  flowed  through  the  dam  and  away  from 
the  plaintiff's  ditcTi  so  that  he  could  not  use  the  water, 
all  to  his  damage  in  the  sum  of  $1,000.  The  prayer  is 
that,  as  against  the  defendant  and  his  grantees,  the 
plaintiff  be  declared  to  be  the  owner  of  all  the  water 
flowing  in  the  creek  above  the  dam,  together  with  the 
ditch,  dam,  and  headworks,  and  entitled  to  repair, 
maintain  and  operate  the  same,  and  that  the  plaintiff 
have  judgment  against  the  defendant  for  damages  as 
alleged,  together  with  a  perpetual  injunction  against 
-interfering  with  the  plaintiff's  use  and  enjoyment  of 
the  water. 

The  allegations  of  the  complaint  are  denied  by  the 
answer.  Certain  new  matter  in  the  answer  was  dis- 
posed of  on  demurrer  in  the  Circuit  Court  adversely 
to  the  defendant,  and  some  questions  are  suggested  in 
the  argument  based  on  the  action  of  the  court  in  that 
respect,  which  we  do  not  deem  it  necessary  to  consider 
here.  After  hearing  the  testimony  reported  by  a 
referee,  the  Circuit  Court  entered  a  decree  in  favor  of 
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the  plaintiff  for  $1,000  damages,  and  otherwise  accord- 
ing to  the  prayer  of  the  complaint.  The  defendant 
appeals.  Bevebsed:  Sun  Dismissed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Edward  H.  Richard  and  Messrs.  KoUock  d  ZoU- 
ner,  with  an  oral  argument  by  Mr.  John  K.  Kollock. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  William  C.  Hale. 

Mb.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

1.  In  the  face  of  the  general  issue  it  became  neces- 
sary for  the  plaintiff  to  establish  his  ownership  of 
the  dam  and  headworks  and  the  ditch  mentioned  in 
his  complaint. 

2.  As  showing  title  from  his  immediate  grantor,  he 
read  in  evidence  a  deed  dated  July  31,  1908,  from  one 
Pollard  to  himself,  conveying  **for  the  consideration 
of  $10  and  other  valuable  considerations*'  the  real 
property  described  by  legal  subdivisions  in  his  com- 
plaint, **  together  with  the  water  rights  and  ditches 
thereunto  belonging  and  appertaining.**  Beyond  that 
there  is  no  paper  title  in  evidence.  The  whole  case 
of  the  plaintiff  in  that  respect  rests  in  parol  and  upon 
oral  testimony.  The  substance  of  the  testimony  on 
behalf  of  plaintiff  is  to  this  effect:  Between  his  own 
lands  and  the  land  of  the  defendant  there  is  other  in- 
tervening property.  The  dam  is  located  about  one 
mile  from  the  premises  of  the  plaintiff  on  the  land  of 
defendant.  Some  time  in  the  early  *80*s  what  is  called 
in  the  testimony  a  ** Portland  Company**  constructed 
the  ditch  in  question  for  mining  purposes,  conveying 
water  to  be  used  at  a  point  about  nine  miles  from  the 
dam.  When  it  was  being  constructed  across  the  plain- 
tiff's  lands,  the  superintendent  in  charge  of  the  work 
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agreed  orally  with  plaintiff's  grantor  that,  if  he  wonld 
allow  the  construction  of  the  ditch  across  his  lands, 
he  might  take  out  of  it  on  his  premises  water  suffi- 
cient to  irrigate  his  garden  and  a  small  orchard  not 
exceeding  three  or  four  acres  in  extent  The  testi- 
mony shows  that  the  plaintiff  and  his  grantor  have 
used  water  out  of  the  ditch  under  that  arrangement 
continuously  during  the  irrigating  seasons  ever  since 
until  the  destruction  of  the  dam  mentioned  in  the  com- 
plaint. The  question  to  be  determined  is  whether  this 
testimony  shows  ownership  in  the  ditch  and  dam  on 
the  defendant's  lands.  No  right  is  shown  in  the  Port- 
land Company  in  connection  with  defendant's  land. 
No  authority  in  the  superintendent  of  the  construction 
to  make  the  agreement  with  the  plaintiff's  grantors  is 
shown.  Nothing  whatever  appears  to  bind  the  Port- 
land Company  or  its  predecessors  in  interest  to  main- 
tain the  ditch  or  the  flow  of  water  therein  for  any 
specified  time  or  at  all ;  and  nothing  is  shown  giving 
the  plaintiff  or  his  predecessors. any  interest  whatever 
in  the  ditch  or  the  headworks.  The  utmost  that  can 
be  claimed  from  the  testimony  is  that  he  had  permis- 
sion to  take  a  limited  amount  of  water  out  of  that 
running  in  the  ditch.  His  title  did  not  extend  to  the 
ditch  itself  or  to  the  headworks.  In  the  absence  of 
anything  showing  title  in  the  Portland  Company  as 
against  the  defendant's  predecessors  in  interest,  the 
only  effect  to  be  given  to  the  agreement  between  that 
concern  and  the  grantor  of  plaintiff,  conceding  that 
the  superintendent  had  authority  to  make  it,  would  be 
personal  between  the  parties  to  that  agreement,  and 
it  could  not  affect  the  owners  of  the  title  to  defend- 
ant's land.  In  other  words,  in  order  to  control  the 
action  of  the  defendant  on  his  own  land,  the  plaintiff 
must  establish  a  privity  of  estate  in  himself  as  to  that 
land. 

67  Or.— 80 
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3»  Even  conceding  that  the  arrangement  between 
the  Portland  Company  or  its  superintendent  and  the 
plaintiff's  grantor  bound  the  company  to  maintain  a 
flow  of  water  in  the  ditch,  that  would  not  amount  to 
the  initiation  of  the  adverse  title.  Whatever  right 
the  plaintiff's  predecessor  acquired  was  permissive^ 
and,  no  matter  how  long  such  an  arrangement  con- 
tinues, it  can  never  ripen  into  adverse  title.  There 
was  a  total  failure  of  proof  of  the  plaintiff's  owner- 
ship of  the  ditch  and  dam  in  question  or  of  any  right 
to  control  the  actions  of  the  defendant  upon  his  own 
land. 

The  decree  is  reversed  and  the  suit  dismissed. 

Bbvbbsed:  Surr  Dismissed. 

Mb.  Chief  Justice  MgBbide^  Mb.  Justice  Moobb  and 
Mb.  Justice  Bamset  concur. 
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ABATEMENT  AND  BE  VIVAIi. 
Atetement  and  Bevlval— Tnuuf  er  of  Interest. 

The  transfer  of  an  interest  in  the  subject  matter  of  the  litiga^ 
tion  does  not  abate  the  action,  the  case  proceeding  in  the  name  of  the 
original  party,  since  in  sach  case  no  provision  for  substitution  is  made 
bj  Section  38,  L.  O.  L.     (Oregon  Auto-Dispatch  v.  Cadwell,  301.) 

See  Corporations,  2. 

AOOOUNTINO. 
Account— Action  for  Accounting— Bamedy  at  Law. 

The  makers  of  a  note,  sued  thereon  by  the  payee,  cannot  file  a 
complaint  in  equity  in  the  nature  of  a  cross-bill,  under  Section  390, 
L.  O.  L.,  for  an  accounting  for  the  proceeds  of  sales  of  lumber  which 
they  intrusted  to  him  to  sell,  with  an  agreement  that  he  should  credit 
the  proceeds  on  the  note,  which  he  failed  to  do^  fraud  not  being 
alleged,  nor  a  discovery  sought,  and  it  not  appeanng  the  account  is 
so  complicated  that  it  cannot  be  settled  in  an  action  at  law.  (Haa- 
land  V.  Miller,  346.) 

See  Principal  and  Agent,  3. 

AOKNOWUSDOMENT. 

See  Limitation  of  Actions,  1,  2,  4. 

ACTION. 
Action— Illegal  Transactions. 

An  employer's  desire  to  prosecute  criminally  an  employee  for  em- 
bezzling his  property  did  not  bar  his  recovery  of  the  property  or 
of  its  value,  and  hence  he  had  a  right  to  cash  and  a  note  and  mort- 
gage given  by  the  employee  for  the  amount  embezzled.  (Hunt  ▼• 
Hunt,  178.) 

A0T8  OF  THE  LEOISIiATUBE. 
See  Session  Laws  in  Front  of  This  Volume. 

ADMISSIONa 

See  Divorce,  4. 

ADVEBSE  POSSESSION. 
Adverse  Possession— Land  Grant. 

1.  Land  selected  by  a  road  company  under  a  military  road  grant 
was  approved  by  the  Department  of  Interior,  December  19,  1879,  and 
patent  was  issued  therefor  July  10,  1883.  G.  entered  on  the  land  in 
1873,  and  during  that  year  fenced  it.  Thereafter  until  his  death, 
which  occurred  in  1893,  he  used  and  occupied  it,  and  claimed  title 
thereto  adversely  and  exclusively  as  owner  against  defendant  and  his 

(613) 


614  INDEX. 

predecesBors  in  interest,  and  after  G.'b  death  Ms  wife  and  son  eoa- 
tinued  to  occupy  the  premises  as  owners  until  1908,  when  they  coa- 
veyed  their  right  to  plaintiff.  Held,  that  the  statute  of  limitations 
commenced  to  run  against  the  allottee  from  the  date  its  selection  under 
the  grant  was  approved  by  the  Interior  Department,  to  wit,  December 
19,  1879,  from  which  time  the  allottee  could  have  maintained  eject- 
ment against  C,  and  hence  his  subsequent  possession  for  ten  yean 
vested  in  him  and  his  heirs  a  fee  simple  title.  (Sharpe  y.  Catron, 
368.) 

Advene  Possessioii— Title  by  Adverse  PoBsessiQii— Blgbts  of  Owner. 

2.  One  claiming  title  to  land  by  adverse  possession  for  ten  yeara 
against  all  persons,  but  recognizing  the  superior  title  of  the  United 
States,  and  seeking  in  good  faith  to  acquire  that  title,  may  assert 
such  adverse  possession  as  against  any  person  claiming  to  be  an 
owner  under  a  prior  grant.     (Sharpe  v.  Catron,  368.) 

Advene  PossesBian— Wbat  Ooii8tltateB--Oontract  of  Porcbase. 

3.  Possession  under  a  pretended  contract  of  purchase  is  not  advene. 
(Haberly  v.  Treadgold,  425.) 

AGENT. 

See  Principal  and  Agent. 
See  Insurance,  6,  7. 

AMENDMENT. 
See  Pleading,  9. 

ANNULMENT. 

See  Marriage,  1,  2. 
See  Divorce,  1. 

APPEAI.  AND  EBBOB. 

Appeal  and  Error-— Beview — QaestioiiB  of  Fact. 

1.  On  appeal  in  an  action  tried  by  the  court  without  a  jury,  the 
findings  stand  as  a  verdict  and  cannot  be  set  aside  unless  the  Supreme 
Court  can  say  affirmatively  that  there  was  no  evidence  to  support 
them.     (Smith  v.  I.  Gevurtz  Sb  Sons,  25.) 

Appeal  and  Error — Service  of  Notice — ^Necessity. 

2.  Service  of  notice  of  appeal  upon  defendants,  who  had  no  interest 
in  the  subject  matter  of  the  litigation,  and  who  did  not  authorize  any 
appearance,  is  unnecessary,  as  they  are  not  necessary  parties  to  the 
appeal,  and  the  appeal  will  not  be  dismissed  for  irregularities  in  sneb 
service.     (Beall  v.  Beall,  33.) 

Appeal  and  Error-— Beview— QnestionB  of  Fact. 

3.  Admitting  illegal  evidence  and  instructing  that  it  may  be  con- 
sidered as  an  element  of  damage  prevents  application  of  Article  VII, 
Section  ^  of  the  Constitution,  as  amended  (see  Laws  1911,  p.  7),  pro- 
viding that  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in 
any  court  unless  it  cah  affirmatively  say  there  is  no  evidence  to  sup- 
port the  verdict.     (Oregon  B.  &  N.  Co.  v.  Taffe,  102.) 

Appeal  and  Error — Conflict  in  Beoord. 

4.  A  statement  of  testimony  set  forth  in  the  bill  of  exceptions  and 
certified  by  the  trial  judge  governs  in  case  of  oonfliet  between  it  and 
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a  statement  in  writing  of  the  objections  made  and  exceptions  taken 
and  what  purports  to  be  a  transcript  of  the  testimony  taken  by  the 
official  stenographer.     (Latourette  y.  Miller,  141.) 

Appeal  and  Brror—Baview— Harmless  Error. 

5.  In  an  action  hj  an  attorney  for  compensation,  the  admission 
of  evidence  of  what  another  attorney  thought  would  be  a  reasonable 
compensation  for  a  similar  service  is  harmless,  where  the  trial  was  to 
the  court,  for  that  tribunal  can  separate  the  material  from  the  imma- 
terial evidence.     (Latourette  v.  Miller,  141.) 

Appeal  and  Errox^-Bevleir— Verdicts. 

6.  Where  a  verdict  is  supported  by  the  evidence,  it  cannot  be  re- 
viewed on  appeal.     (Latourette  v.  Miller,  141.) 

Appeal  and  Brror— Jariadiction  on  Appeal— Injunction. 

7.  Where,  pending  an  appeal  from  a  decree  dismissing  a  suit  to 
cancel  a  note  and  mortgage  on  the  ground  of  fraud,  the  mortgagee  in- 
stituted a  suit  to  foreclose  the  mortgage,  the  Supreme  Court  would  not, 
on  the  motion  of  appellant,  restrain  by  injunction  the  prosecution  of 
the  foreclosure  suit.     (Hunt  v.  Hunt,  178.) 

Appeal  and  Brror — ^Notice  of  Appeal — Notice  in  Open  Oonrt. 

8.  Under  Section  550,  L.  O.  L.,  providing  that  a  party  may  give 
notice  of  appeal  in  open  court  at  the  time  judgment  is  rendered,  or 
thereafter  by  serving  such  notice  upon  all  adverse  parties,  the  plaintiff 
in  an  action  against  two  defendants,  in  which  the  judgment  is  for  the 
defendants,  may  appeal  from  the  judgment  as  to  one  of  such  defend- 
ants by  giving  notice  of  such  appeal  in  open  court,  without  serving 
notice  on  the  other,  even  though  the  other  may  be  an  adverse  party 
to  the  appeal,  since  all  the  parties  to  the  action  are  bound  to  take 
cognizance  of  the  notice  given  in  open  court.  (State  ex  rel.  v.  Olcotty 
214.) 

Appeal  and  Error— Transcript  of  Becord—Eflect  of  Failure  to  FOo. 

9.  Under  Section  554,  L.  O.  L.,  as  amended  by  Laws  of  1913,  page 
618,  which  provides  that  an  appellant  shall  file  a  transcript  within 
30  days  from  the  time  that  an  appeal  is  perfected,  otherwise  the 
appeal  shall  be  deemed  abandoned,  the  filing  of  the  transcript  within 
the  time  allowed  ie  necessary  to  give  juris£ction  of  the  appeal,  and, 
if  it  is  not  filed,  the  appeal  must  be  dismissed.  (Schmidt  v.  Beatie, 
248.) 

Appeal  and  Erroi^— Presumptions  in  Support  of  Judgment 

10.  Where,  in  a  suit  to  enforce  an  insurance  contract,  it  appeared 
that  the  contract  and  the  insurer's  by-laws  were  made  exhibits  to 
the  complaint  and  a  part  thereof,  but  they  were  omitted  from  the 
abstract  and  transcript,  it  would  be  presumed  on  defendant's  appeal 
that  they  supported  the  allegations  of  the  complaint.  (Kimball  v. 
Lower  Columbia  Fire  Assn.,  249.) 

Appeal  and  Error— Parties— Death. 

11.  Under  Section  38,  L.  O.  L.,  providing  that  no  action  shall  abate 
by  death,  but  the  court  may,  on  motion,  allow  the  action  to  be  main- 
tained by  or  against  decedent's  personal  representatives,  the  death  of 
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a  party  Buspends  the  action  until  order  is  made  eontinaing  it  against 
the  representatives,  and  the  court  has  no  jurisdiction  of  the  represent- 
atives until  substitution  and  notice  to  them,  and  the  period  of  saeh 
suspension  is  not  a  part  of  the  time  within  which  an  appeal  may  be 
taken.     (Oregon  Auto-Dispatch  v.  Cadwell,  301.) 

Appeal  and  Error — ^Notice  of  Appeal— Time. 

12.  An  oral  notice  of  appeal  given  at  the  time  a  motion  for  a  new 
trial  was  denied  and  prior  to  the  time  judgment  was  entered  was  in- 
effectual for  any  purpose,  Section  201,  L.  O.  L.,  providing  for  entry  of 
judgment,  and  Section  550  for  oral  notice  of  appeal  after  such  entry, 
and  the  oral  notice  did  not  affect  the  party's  right  thereafter  to  give 
a  written  notice  of  appeal,  etc.     (De  Lore  v.  Smith,  304.) 

Appeal  and  Error— Preparation — Contents. 

13.  Where  a  bill  of  exceptions  contains  a  literal  report  of  the  testi- 
mony of  the  witnesses,  remarks  of  court,  etc.,  instead  of  enough  of  the 
evidence  to  show  the  application  of  rulings  on  evidence,  such  mlinga 
will  not  be  reviewed.     (Portland  Public  Market  v.  Woodworth,  327.) 

Appeal  and  Erroi^— Bevlew — ^Bullngs  on  Evidence— Prejudice. 

14.  Where  a  servant  was  injured  by  being  caught  by  a  descendint; 
elevator  as  he  leaned  his  head  over  the  gate,  evidence  that  the  rail- 
ing around  the  elevator  well  on  the  other  sides  was  not  five  feet 
high  as  required  by  city  ordinance,  while  immaterial,  was  not  preju- 
dicial to  defendant.     (Schulte  v.  Pacific  Paper  Co.,  334.) 

Appeal  and  Error— Harmlefls  Error— Admission  of  Evidence. 

15.  The  admission  of  such  check,  if  error,  could  not  have  injured 
the  shipper.     (Stanchfield  Go.  v.  Central  B.  of  Oregon,  396.) 

Appeal  and  Error— Assignment  of  Error — Certainty. 

16.  Assignments  of  error  that  the  judgment  is  contrary  to  the  evi- 
dence, that  the  judgment  is  contrary  to  the  law,  and  that  the  eourt 
erred  in  regarding  certain  evideu<ce  offered  by  defendant  and  objected 
to  by  plaintiff,  are  too  indefinite  and  general  to  notify  the  respondent 
or  the  eourt  of  the  errors  relied  upon,  and  will  be  disregarded.  (Stro- 
berg  V.  Merrill,  409.) 

Appeal  and  Error- Beservation  of  EzoeptiODs — Necessity. 

17.  An  assignment  of  error  that  the  findings  of  the  trial  court  are 
not  supported  bjr  the  evidence  will  not  be  considered,  where  no  objec- 
tion or  exception  to  the  findings  was  taken  in  the  trial  court,  and  no 
application  for  other  or  further  findings  was  made.  (Stroberg  v. 
Merrill,  409.) 

Appeal  and  Error— Beview— Findings  of  Court— Condualvenefli. 

18.  The  findings  of  the  trial  court,  when  a  jury  is  waived,  must  be 
regarded  as  the  verdict  of  a  jury,  and  are  conclusive  upon  appeal 
unless  wholly  unsupported  by  the  evidence.  (Stroberg  v.  Merrill, 
409.) 

Appeal  and  Error— Harmless  Error— Instructions. 

19.  Error  by  the  trial  court  in  instructing  that  contributory  neeli- 
gence  was  not  a  bar  to  an  action  by  a  servant  against  her  master, 
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not  brought  under  the  employers*  liability  act  (LawB  IMl,  p.  16),  does 
not  require  a  reversal  of  a  judgment  in  her  favor,  where  the  record 
showe  the  master  to  have  been  ffrosslj  negligent,  in  view  of  Article 
Vil,  Section  3,  of  the  Constitution,  providing  that,  if  the  judgment 
appealed  from  was  such  as  should  have  been  rendered,  it  shall  be 
affirmed,  notwithstanding  any  error  committed  during  the  trial. 
(Schaedler  v.  Columbia  Contract  Co.,  412.) 

Appeal  and  Error— Questioiui  Seyiewablo. 

20.  Under  Section  550,  L.  O.  L.,  providing  a  party  may  appeal  from 
some  specified  part  of  a  decree,  and  his  notice  of  appeal  shall  specify 
the  particular  part,  and  Section  557,  providing  that  the  court  may 
affirm,  reverse  or  modify  the  decree  in  the  respect  mentioned  in  the 
notice,  and  not  otherwise,  certain  defendants  appealing  only  from  the 
part  of  the  decree  in  mortgage  foreclosure  holding  their  interests  sub- 
ject to  the  mortgage,  plaintilf,  not  appealing,  may  not  have  reviewed 
the  decision  refusing  him  a  personal  judgment  against  such  defendants. 
(Barber  v.  Toomey,  452.) 

Appeal  and  Error— Review— HarmloBB  Error. 

21.  Improper  argument  by  counsel  constitutes  reversible  error, 
there  being  a  presumption  of  prejudice  unless  the  appellate  court  can 
see  that  the  adverse  party  was  not  injured.  (Zimmerle  v.  Childers, 
465.) 

Appeal  and  Error— Bevlew—Qaestions  of  Fact, 

22.  Though  an  equity  case  is  tried  anew  on  appeal,  and,  when  a 
question  of  fact  ia  involved,  all  the  evidence  brought  up  is  examined 
independent  of  the  trial. court's  findings,  such  findings,  where  the  tes- 
timony is  conflicting,  are  entitled  to  great  weight,  and  where  the  testi- 
mony was  seemingly  balanced,  it  would  be  taken  to  preponderate  in 
favor  of  the  party  for  whom  the  trial  court  found.  (Scott  y.  Hub- 
bard, 498.) 

See  Mandamus,  2. 

APPUANOEB. 

See  Master  and  Servant,  3,  15,  16,  17,  18^  19,  20. 

APPBOPBIATION. 
See  Waters,  4. 

ABGtTMEirrS  OF  OOXTKSEIi. 

See  Trial,  7,  8,  9. 

ASSESSMENT. 
See  Municipal  Corporations,  1,  2,  3. 
See  Evidence,  3. 

ASSIGNMENT  OF  EBBOB. 
See  Appeal  and  Error,  16,  17. 

ASSOOIATIONa 
A880ciatlon»— Actlona — ^Parties. 

In  the  absence  of  an  enabling  statute,  a  voluntary  association 
has  no  legal  existence  and  cannot  be  sued  by  its  association  name, 
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and  Buits  must  be  brought  againsf  the  persons  composing  it  individB- 
ally.     (Kimball  v.  Lower  Columbia  Fire  Assn.,  249,) 

ASSUMPTION  OF  BISK. 

See  Master  and  Servant,  9,  10. 

ATTOBNEY  AND  CLIENT. 
Attorney  and  OUent^-Termlnation  of  Authority. 

The  death  of  a  party  terminated  the  authority  of  his  attorney, 
so  that  the  attorney  could  not  be  served  with  notice  of  appeal,  and 
the  supreme  court  would  not  have  jurisdiction  of  an  appeal  taken 
upon  notice  of  appeal  served  upon  such  attorney.  (Oregon.  Auto- 
Dispatch  V.  Cadwell,  301.) 

See  Evidence,  4,  6,  7. 
See  Trial,  7,  8,  9. 

AVOIDANOB. 

See  Limitation  of  Actions,  5. 

BAILMENT. 

Bailment-— Bailee  for  Hire — ^Liability — ^Umitation— Negligenoe. 

1.  A  bailee  for  hire  cannot  by  contract  so  limit  his  responsibility 
to  the  bailor  as  not  to  be  liable  for  his  own  negligence  or  tiiat  of  his 
agents  and  servants.     (Pilson  v.  Tip-Top  Auto  Co.,  528.) 

Bailment— Injury  to  Property— "Negligence"*  of  Bailee. 

2.  A  charge  defining  negligence  of  a  bailee  as  failure  to  exercise 
that  care  in  protecting  plaintiff's  property  that  an  ordinarily  careful 
and  prudent  man  would  have  exercised  under  the  circumstances  was 
correct.     (Pilson  v.  Tip-Top  Auto  Co.,  528.) 

BILL  OF  EXOEPTIONa 

See  Exceptions,  Bill  of. 

BILLS  AND  NOTES. 
Bills  and  Notes— Gifts— Paisage  of  Tltls— Indorsement. 

Upon  a  sale  or  gift^  where  a  negotiable  instruction  is  actually  de- 
livered, title  passes  withott  indorsement.     (Baker  y.  Moran,  386.) 

BILLS  OF  SALE. 
See  Chattel  Mortgages,  2. 

BONA  FIDE  PUBOHASEBS. 

See  Vendor  and  Purchaser,  1. 

BONDa 

See  Municipal  Corporations,  6,  7,  8,  9. 
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BOUNDABISa 
Boundaries— Eyidence— Weight  and  SnAclency— Location  of  Oomexs. 

1.  Where  for  more  than  40  years  the  southeast  corner  of  a  block 
had  been  recognized  as  being  at  a  certain  place,  and  lots,  blocks  and 
streets  located,  and  buildings  built  with  reference  thereto,  such  uni- 
versal usage  and  acquiescence  outweighs  indefinite  notes  of  the  sur- 
veyor who  many  years  before  replatted  the  block,  and  under  which 
it  is  claimed  the  comer  is  located  three  feet  farther  south.  (Crandall 
V.  Mary,  18.) 

Bonndariea — ^Descrlirtlon— Location  of  Comen. 

2.  Where  the  initial  point  in  the  description  in  a  deed  was  a  street 
corner,  the  location  of  which  was  a  matter  of  general  notoriety,  build- 
ings, sidewalks  and  streets  making  its  location  evident,  the  parties 
must  be  presumed  to  have  dealt  with  the  understanding  that  the 
comer  was  located  at  the  universally  accepted  place  rather  than  where 
a  new  survey  might  possibly  place  it.     (Crandall  v.  Mary,  18.) 

Boundaries — ^Description^Axtiilclal  Monuments  and  Bftarks. 

3.  While  it  is  true  that,  where  courses  and  distances  mentioned 
in  a  deed  conflict  with  fixed  monuments  therein  mentioned,  the  refer- 
ence to  monuments  will  control,  the  rule  has  no  application  where  no 
surveys,  stakes  or  other  monuments  are  referred  to  in  the  deed. 
(Crandall  v.  Mary,  18.) 

Boundaries — ^Establishment— Acquiescence. 

4.  Where  the  weight  of  evidence  showed  that  a  certain  survey  was 
not  made  until  after  the  ezecation  of  the  deed  to  the  land,  which  wae 
borne  out  by  the  fact  that  the  survey  was  not  referred  to  in  that  or 
other  deeds  to  the  purchaser,  the  purchaser  was  not  estopped  by  having 
acquiesced  in  and  taken  a  deed  pursuant  to  the  survey.  (CrandaU 
V.  Mary,  18.) 

Boundaries— Flat— Contents— Evidence. 

5.  Evidence  held  to  warrant  a  finding  that  lot  12,  in  block  28  in 
the  townsite  of  East  Marshfield  was  included  in  property  levied  on 
as  the  property  of  another  than  complainant,  and  described  by  metes 
and  bounds.     (East  Marshfield  Land  Co.  v.  Werley,  57.) 

BBOKEB8. 
Brokezs— ^Action  for  Oommisalons — Sufllciency  of  Brldenoe. 

1.  In  an  action  for  commissions  on  the  sale  of  a  hotel,  evidence 
held  sufficient  to  support  a  finding  that  the  services  were  performed 
for  defendant,  although  it  was  claimed  that  the  lease  of  the  hotel  and 
the  furniture  were  owned  by  the  son  of  defendant's  manager.  (Smith 
V.  I.  Gevurtz  &  Sons,  25.) 

Brokers — Contract — ^Oral  Modification. 

2.  Under  Section  808,  L.  O.  L.,  providing  that  an  agreement  au- 
thorizing or  employing  an  agent  or  broker  to  sell  or  purchase  realty 
for  compensation  or  a  commission  shall  be  void  unless  in  writing  and 
subscribed  by  the  party  to  be  charged,  an  oral  modification  of  a  writ- 
ing authorizing  a  broker  to  secure  a  purchaser  for  property,  made 
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after  the  expiration  of  the  time  limited  in  the  original  writing  for 
securing  a  purchaser,  would  be  unenforceable.  (Slotboom  t.  Sin^ 
son  Lumber  Co.,  516.) 

Brokers — ^Actions — Siifllciency  of  Evidence.  * 

8.  EvidencOi  in  an  action  to  recover  a  commission  for  proearing  a 
purchaser  for  realty  pursuant  to  written  authority,  held  to  show  at 
most  an  attempted  oral  ratification  of  the  services  performed  bj  the 
broker  in  securing  a  purchaser  and  an  oral  promise  by  the  owner  to 
pay  for  the  benefit  received  as  a  commission  a  percentage  of  the  bid 
made  for  the  property  if  the  offer  were  accepted.  (Slotboom  t.  Simp- 
son Lumber  Co.,  516.) 

Brokers — ^Batlflcation. 

4.  Since  the  original  authority  to  procure  a  purchaser  for  land  on 
commission  must  have  been  in  writing,  a  ratification  of  an  oral  modifi- 
cation of  such  written  agreement  must  also  be  evidenced  by  writing. 
(Slotboom  V.  Simpson  Lumber  Co.,  516.) 

Brokers — Contract — ^Tlme. 

5.  Where  the  period  within  which  a  real  estate  broker  was  author- 
ized to  procure  a  purchaser  was  definitely  limited  by  the  written  con- 
tract, the  time  so  specified  was  of  the  essence  of  the  contract.  (SloV 
boom  V.  Simpson  Lumber  Co.,  516.) 

Brokers— Contract — ^Termination  of  Employment. 

6.  The  agency  of  a  real  estate  broker  whose  employment  is 
definitely  limited  by  his  contract  terminates  with  the  expiration  of  the 
time  specified  unless  the  time  is  extended  by  another  agreement  exe- 
cuted within  the  time  specified  in  the  original  contract.  (Slotboom 
V.  Simpson  Lumber  Co.,  516.) 

Brokers— Performance  of  Contract — ^Introdactlon  of  Pnrdiaaer. 

7.  A  broker  earns  his  commissions  upon  introducing  a  proposed 
purchaser  to  the  owner,  though  a  sale  is  made  to  such  purchaser  for  a 
less  sum  or  upon  different  terms  than  those  originally  contemplated. 
(Slotboom  T.  Simpson  Lumber  Co.,  516.) 

Brokers — Commissions — ^Performance  by  Broker. 

8.  Where  property  is  sold,  after  the  expiration  of  the  time  limited 
for  the  procuring  of  a  purchaser,  by  a  third  person  and  upon  different 
terms,  the  original  broker  is  not  entitled  to  commissions.  (Slotboom 
V.  Simpson  Lumber  Co.,  516.) 

Brokers — Commissions — Sale  After  Time. 

9.  A  broker  is  not  entitled  to  commissions  upon  a  sale  of  the  prop- 
erty by  the  owner  after  the  time  allowed  the  broker  for  procuring  a 
purchaser,  though  the  sale  resulted  from  efforts  to  procure  a  pur- 
chaser, begun  before  the  expiration  of  such  time.  (Slotboom  y.  Simp- 
son Lumber  Co.,  516.) 

Brokers — Commissions — Change  of  Terms  by  Owner. 

10.  A  broker  who  has  fully  performed  his  part  of  the  contract  is 
entitled  to  his  commissions  though  the  owner  afterward  changes  his 
mind  as  to  making  the  sale  or  imposes  additional  terms  so  as  to  post- 
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pone  a  transfer  until  after  the  time  limited  to  the  broker  for  making 
the  sale.     (Slotboom  v.  Simpson  Lumber  Co.,  516.) 

Brokers—Perf  ormance  by  Broker— Delay  in  Concladiiig  Sale— Negli- 
gence jot  Owner. 
11.  The  fact  that  a  broker  was  prevented,  by  the  intoxication  of 
the  owner's  agent,  from  informing  the  corporate  owner,  before  the 
expiration  of  the  time  limited  for  procuring  a  purchaser,  of  the  fact 
that  a  purchaser  was  procured  would  not  entitle  the  broker  to  recover 
commissions  on  the  theory  that  the  owner  was  charged  with  its  agent's 
neglect.     (Slotboom  v.  Simpson  Lumber  Co.,  516.) 

BT7ILDINO  OONTBAOT& 
See  ContraetSi  2,  3. 

BX7BDEN  OF  FBOOF. 

See  Mortgages,  3. 
See  Evidence,  8. 
See  Carriers,  15,  17, 
See  Waters,  2. 

OANOEULATION  OF  XNTBTBUMENTS. 
Cancellation  of  Instnmientfl — Suits— By  Wliom  Maintainable. 

A  suit  against  the  son  of  a  decedent  could  not  be  maintained  by 
her  other  children  to  set  aside  a  conveyance  to  him  on  the  ground 
of  undue  influence,  where  a  will  of  the  decedent  containing  a  residuary 
clause  in  favor  of  such  son  had  been  duly  admitted  to  probate,  since, 
if  the  deed  was  void,  the  devise  invested  him  with  the  title  to  the 
land,  and  the  other  children  were  therefore  strangers  to  the  title. 
(Sappingfield  y.  Sappingfield,  156.) 

OABBIEBSw 

Oairiera— Action  for  Overcharge— Evldeiiice^-Bates  on  Logs  and  Lum- 
ber. 

1.  In  an  action  against  a  railway  for  overcharges  on  shipments 
of  lumber,  the  fact  that  defendant's  tariff  classified  Togs  as  subject  to 
the  lumber  rates  was  an  admission  by  defendant  proper  to  go  to  the 
jury  as  to  the  reasonableness  of  the  rates  for  lumber;  'and,  as  a 
shipper  of  logs  necessarily  eompetes  with  a  shipper  of  lumber,  the 
rate  for  logs  was  also  admissible.  (Service  Lum.  Co.  ▼.  Sumpter  Yal. 
By.  Co.,  63.) 

Carriers— Action  for  Orercbarges  or  Discrimination— Pleading. 

2.  A  complaint  that  plaintiff,  who  was  compelled  to  ship  his  lum- 
ber over  defendant's  road,  was  charged  excessive  and  unreasonable 
rates  and  more  than  those  to  competing  shippers,  sought  only  to  re- 
cover money  had  and  received  in  the  form  of  freight  overcharges  and 
was  not  an  action  for  damages  for  discrimination  between  shippers, 
and  hence  was  not  objectionable  as  stating  two  causes  of  action  or 
joining  them  in  one  count.  (Service  Lum.  Co.  v.  Sumpter  Yal.  By. 
Co.,  63.) 
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CarrieiB— Action  for  OYercharges— Llmitatioiu. 

3.  Act  of  February  20, 1885  (Laws  1885,  p.  38),  making  it  unlawful 
to  charge  or  receive  a  different  rate  of  freight  from  one  person  than 
from  another  for  like  service,  and  forbidding  the  charge  of  greater 
rates  than  those  in  force  oh  January  1st  of  that  year,  and  requiring 
it  to  adopt  and  post  its  tariffs  on  the  first  Monday  of  each  January 
and  July,  construed  as  a  maximum  rate  law  prohibiting  rebates,  and 
by  Section  7  making  a  road  liable  to  a  person  injured  in  threefold 
damage  recoverable  by  an  action  commenced  within  three  years,  did 
not  refer  to  freight  overcharges,  so  that  the  limitation  did  not  apply 
to  an  action  to  recover  such  overcharges.  (Service  Lum.  Co.  v.  Sump- 
ter  Val.  By.  Co.,  63.) 

Oaxriers— Action  for  Overcharges — ^Evidence— BeasonaUeneaB. 

4.  Such  statute  giving  no  further  effect  to  the  posting  of  schedolet 
than  to  require  that  subsequent  charges  should  not  exceed  those 
posted,  a  road's  compliance  therewith  by  posting  rates  of  10  cents  per 
hundred  pounds  on  lumber  between  certain  points  was  not  evidence 
that  such  rate  was  reasonable.  (Service  Lum.  Co.  v.  Sumpter  YaL 
By.  Co.,  63.) 

Oarrien — Action  for  Overcharges^Payment  of  Charge  by  FlaintifC. 

5.  In  an  action  to  recover  overcharges  on  shipments  of  lumber, 
where  it  appeared  that  a  connecting  line  paid  defendant's  freight  bills, 
carried  them  as  advanced  charges,  and  collected  them  with  its  own 
at  the  final  destinations  in  other  states,  and  that  the  consignee  de- 
ducted the  total  freight  charges  from  the  invoice  price,  it  was  not 
necessary  that  plaintiff  first  take  an  assignment  of  a  cause  of  action 
from  his  consignee,  since  in  the  action  for  money  had  and  received 
it  is  sufficient  to  show  that  by  any  money  transaction  the  defendant 
has  received  money  or  its  equivalent  .which  in  equity  and  good  con- 
science belongs  to  and  should  be  paid  to  the  plaintiff,  and  this  is  true 
although  the  plaintiff  may  never  have  had  actual  possession  of  t&e 
money.     (Service  Lum.  Co.  v.  Sumpter  Val.  By.  Co.,  63.) 

Carriers — ^Action  for  Overcharges — ^Voluntary  Payment  by  PlaintilL 

6.  Where  plaintiff  of  necessity  had  to  ship  his  lumber  over  de- 
fendant's road,  the  fact  that  he  contracted  to  pay  an  unreasonable 
rate  and  paid  it  without  protest  would  not  bar  a  recovery,  since,  where 
payments  are  made  to  a  common  carrier  for  freight^  the  in^vidnal 
shipper  dq^s  not  deal  at  arm's  length  with  the  carrier  or  occupy  a 
situation  similar  to  that  of  one  voluntarily  paying  money  with  knowl- 
edge of  all  the  circumstances.  (Service  Lum.  Co.  v.  Sumpter  Val.  By. 
Co.,  63.) 

Carriers — ^Action  for  Freight  Overcharges — ^Evidence. 

7.  In  a  shipper's  action  to  recover  overcharges  on  shipments  of 
lumber,  evidence  as  to  rates  paid  by  another  shipper  during  the  same 
time  was  admissible  as  being  in  the  nature  of  an  admission  against 
the  road's  interest;  the  inference  being  that,  as  it  would  not  likely 
charge  less  than  was  reasonable  in  its  dealings  with  such  other  shipper, 
the  greater  rate  exacted  from  the  plaintiff  was  unreasonable.  (Ser- 
vice Lum.  Co.  V.  Sumpter  Val.  By.  Co.,  63.) 

Carriers — ^Action  for  Overcharges— Instructions. 

8.  In  such  case  where  the  question  was  whether  the  charges  were 
reasonable,  and  where  both  parties  conceded  that  if  the  shipment 
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waa  an  interstate  shipment  the  plaintiff  could  not  recover  because 
the  question  of  reasonableness  was  exclusivelj  for  the  Interstate  Com- 
merce Commission,  a  letter  from  defendant's  attorney  to  an  Interstate 
Commerce  Commissioner,  embodying  a  clear  statement  of  the  conten- 
tion that  the  shipment  in  question  was  an  intrastate  shipment,  was 
properly  adopted  by  the  court  in  submitting  the  issue  of  interstate 
or  intrastate  shipments.  (Service  Lum.  Co.  v.  Sumpter  Yal.  By.  Co., 
63.) 

Oarrien — ^Action  for  Overcharge^ — Qaestioii  for  Jury — ^Intentate  or 
Intrastate  CDiipment. 

9.  In  such  case  bills  of  lading  for  shipments  of  lumber,  showing 
upon  their  face  that  they  were  interstate  shipments,  were  not  conclu- 
sive as  to  the  character  of  the  shipments;  but,  where  there  was  evi- 
dence that  notations  were  inserted  in  the  bills  of  lading  for  the 
convenience  of  the  shipper  and  that  the  shipment  over  defendant's 
road  was  preparatory  to  an  intended  delivery  to  a  nonresident  con- 
signee, the  question  whether  the  shipments  were  interstate  or  intra- 
state was  for  the  jury.  (Service  Lum.  Co.  v.  Sumpter  Yal.  By.  Co.| 
63.) 

Oarrien — Freight  Otaargee — ^BeaaonablenesB. 

10.  A  railroad  is  entitled  to  a  fair  return  upon  its  capital  judi- 
ciously and  honestly  expended  and  is  entitled  to  meet  competition; 
the  question  of  competition  as  well  as  grades,  character  of  snipment, 
the  extent  of  responsibility,  the  wear  and  tear  of  equipment,  and 
many  other  factors  enter  into  the  computation  of  what  is  a  reason- 
able rate,  so  that  defendant  railroad  had  the  right  to  fix  a  lower  rate 
for  a  shorter  haul  outside  the  zone  in  which  plaintiff's  shipment  wai 
made,  if  such  lower  rate  was  made  to  meet  a  possible  competition  by 
a  wagon  haul.     (Service  Lum.  Co.  v.  Sumpter  Yal.  By.  Co.,  63.) 

OarrierB — Freifi^t  Ohargee — ^Beasonableness. 

11.  It  is  the  relation  between  the  carrier  and  the  general  publie 
rather  than  the  individual  that  is  controlling  on  the  question  of  Rea- 
sonableness of  charges,  and  what  the  individual  can  afford  to  pay 
is  not  the  standard  by  which  freight  charges  are  to  be  determined. 
(Service  Lum.  Co.  v.  Sumpter  Yal.  By.  Co.,  63.) 

Oarriers— Actions  for  Misdelivery— Evidence. 

12.  In  an  action  against  a  carrier  for  misdelivery  of  a  shipment  of 
cement  consigned  by  the  shipper  to  itself,  where  there  was  evidence 
that  the  shipper,  after  learning  of  the  misdelivery,  waited  more  than 
three  months  before  making  any  complaint  to  the  carrier,  evidence 
that  it  charged  the  cement  on  its  books  to  the  party  to  whom  the 
carrier  delivered  it,  and  endeavored  to  collect  the  value  thereof  from 
such  party,  was  admissible  as  tending  to  prove  a  sale  of  the  cement 
by  the  shipper,  and  as  tending  to  show  that  it  approved  or  ratified  the 
delivery  by  the  carrier.     (Stanchfield  Co.  v.  Central  B.  of  Oregon,  396.) 

Oarriers — Actions  for  Misdelivery— ZSvldence. 

13.  In  an  action  against  a  carrier  for  misdelivery  of  a  shipment  of 
cement  which  the  shipper  consigned  to  itself,  and  in  which  the  carrier 
claimed  that  the  shipper  had  ratified  such  delivery,  a  check  by  which 
the  party  to  whom  the  shipment  was  delivered  paid  the  freight 
thereon  was  properly  admitted  to  support  the  carrier's  contention, 
(Stanchfield  Co.  v.  Central  B.  of  Oregon,  396.) 
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Oarrien— Actions  for  Misdelivery— Instrnctloiis. 

14.  In  a  Bhipper'B  action  for  misdelivery  of  a  shipment  of  eement 
consigned  to  itself ^  where  the  carrier  pleaded,  and  there  was  cTidenee 
tending  to  show,  that  the  shipper,  had  sold  the  cement  to  M.,  D.  ft  Co.; 
that  the  carrier  delivered  it  to  such  company,  who  receipted  therefor 
in  the  name  of  the  shipper;  that  the  shipper  charged  it  on  its  books  to 
M.,  D.  &  Co.,  sent  a  bill  and  statement  of  the  sale  to  such  company, 
and  made  no  objection  to  the  delivery  for  more  than  three  months, 
and  thereby  ratified  the  delivery — instructione  that  it  was  the  duty  of 
a  common  carrier  to  deliver  the  goods  only  to  the  consignee  named 
in  the  bill  of  lading,  or  someone  authorized  by  him  to  receive  them, 
and  not  to  deliver  them  without  the  production  of  the  bill  of  lading; 
that  if  the  carrier  delivered  the  cement  to  M.,  D.  &  Co.  without  the 
production  of  the  bill  of  lading,  and  without  the  shipper's  consent  or 
direction,  and  if  the  shipper  did  not,  subsequent  to  such  delivery, 
ratify  it,  and  if  the  shipper  was  the  owner  of  the  cement,  to  find  for 
plaintiff;  that  if  the  shipper  expressly  or  impliedly  consented  to  the 
delivery,  or  after  the  delivery  ratified  and  approved  thereof,  to  find 
for  the  carrier;  that  if  the  cement  was  delivered  to  M.,  D.  ft  Co^ 
and  the  shipper  immediately  or  shortly  thereafter  had  notice  and 
knowledge  thereof,  and  thereupon  charged  it  to  M.,  D.  ft  Co.,  and 
wrote  them  admitting  and  stating  that  they  had  shipped  it  to  that 
company,  and  never  made  any  claim  against  the  carrier  for  wrongful 
delivery  until  three  months  later;  and  if  the  shipper  intended  to  re- 
lease the  carrier  from  liability  for  the  misdelivery,  and  take  M.,  D.  ft 
Co.  for  payment,  to  find  for  the  carrier — ^were  correct  as  applied  to 
the  facts  of  the  case.     (Stanchfield  Co.  v.  Central  B.  of  Oregon,  396.) 

Carriers — ^Actions  for  Misdelivery — Burden  of  Proof. 

15.  The  consignee  of  goods  is  prima  facie  entitled  to  have  them 
delivered  to  him,  and  there  is  a  disputable  presumption  that  they  be- 
long to  him,  and  the  burden  is  therefore  on  the  carrier  delivering  them 
to  a  person  other  than  the  consignee  or  lawful  holder  of  the  bill  of 
lading  to  show  that  such  person  is  the  true  owner.  (Stanchfield  Co. 
▼.  Central  B.  of  Oregon,  396.) 

Carriers — To  Whom  Delivery  may  be  Made. 

16.  A  carrier  of  goods  is  always  justified  in  delivering  them  to 
their  true  owner,  though  not  the  consignee  or  lawful  holder  of  the 
bill  of  lading.     (Stanchfield  Co.  v.  Central  B.  of  Oregon,  396.) 

Carriers — ^Actions  for  Misdelivery— Burden  of  Proof. 

17.  A  carrier  which  delivered  a  shipment  consigned  by  the  shipper 
to  itself,  to  another  party,  who  did  not  produce  the  bill  of  lading,  had 
the  burden  -  of  showing  that,  with  knowledge  of  such  delivery,  the 
shipper  ratified  it.     (Stanchfield  Co.  v.  Central  B.  of  Oregon,  396.) 

Carriers— Misdelivocy  of  Goods— Ratification. 

18.  Ratification  may  be  shown  by  express  words,  or  it  may  be 
implied  from  words,  acts,  or  silence.  (Stanchfield  Co.  v.  Central  B. 
of  Oregon,  396.) 

Carriers— Liability  for  Misdelivery— Batiflcation. 

19.  A  shipper  of  goods  consigned  to  itself,  which  consented  to  or 
authorized  a  delivery  by  the  carrier  to  another,  or  ratified  such  de- 
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liyerj  with  knowledge  that  it  had  been  made,  could  not  sue  the  car- 
rier for  the  misdelivery.  (Stanchfield  Co.  v.  Central  S.  of  Oregon, 
396.) 

OASES  nr  THE  OREGON  BEPOBTS. 

Applied,  Approved,  Olted,  DlatlngiiJbflied,  Followed  and  Overroled  In 
This  Volume. 

See  Table  in  Front  of  This  Volume. 

OATJSA  MOBTia 

See  Gifts,  1-4. 

OHABOrNG  JUBT. 

Same  as  Instructions  to  Juries. 

CHABTEB  OF  OITIES  C0N8IDEBED  IN  THIS  VOLUME. 

Medford— Dillon  v.  Beacom,  118. 
Portland — Portland  v,  Albee,  Mayor,  221. 

CHATTEL  MOBTGAGSa 
Chattel  Mortgagee— What  Constitutes — ^Determination. 

1.  In  determining  whether  a  transaction  is  a  sale  or  a  chattel  mort- 
gage, the  court  will  take  into  consideration  the  intention  of  the  parties 
in  view  of  all  the  circumstances,  the  question  whether  a  bill  of  sale 
is  really  a  chattel  mortgage  or  a  sale  being  principally  one  of  intent. 
(Zimmerle  v.  ChUders,  465.) 

Chattel  Mortgages— Bills  of  Sale— What  Oonsfcitntea. 

2.  Where  a  bill  of  sale  was  given  as  security  for  the  payment  of 
two  overdue  notes,  the  transaction  constitutes  a  chattel  mortgage,  it 
appearing  that  the  payee  of  the  notes  retained  them  and  was  to  sell 
the  property  covered  by  the  bill  of  sale  and  credit  the  amount  received 
on  the  debt,  but  that  no  credit  was  to  be  made  until  the  payee  received 
something  out  of  the  sale  of  the  property.  (Zimmerle  v.  Childers, 
465.) 

Chattel  Mortgagee— Actions— Establishment. 

3.  In  an  action  at  law  upon  a  document  purporting  to  be  a  bill 
of  sale  absolute  on  its  face,  it  may  be  shown  to  be  a  chattel  mortgage. 
(Zimmerle  v.  Childers,  465.) 

Chattel  Mortgagee— Becordation. 

4.  A  bill  of  sale,  if  to  secure  a  debt,  may  be  recorded  as  a  chattel 
mortgage,  provided  it  is  duly  attested,  acknowledged  and  certified. 
(Zimmerle  v.  Childers,  465.) 

CIBOUMSTANTIAL  EVIDENCE. 
See  Negligence,  1. 

CITIE& 
See  Municipal  Corporations. 
67  Dr.— 40 


626  INDEX. 


OITT  OHASTEBAi 

Bee  Charter  of  Cities. 

CITY  OBI>IKANCB& 

See  Municipal  Corporations. 

CODE  0ITATI0K8. 

6ee  Table  of  Statutes  in  Front  of  This  Volume. 

•OMMEBOE. 

Oommerce— Interstate  or  IiitrasUte  Ck>iiimerce. 

Where  a  shipper  assembles  his  ^oods  at  a  shipping  point  within 
a  state  and  the  transaction  is  there  concluded  in  eood  faith,  it  is 
immaterial  that  he  may  contemplate  a  subsequent  shipment  into  an- 
other state  or  that  the  intrastate  shipment  may  be  preparatory  to 
interstate  transportation;  but  where  the  owner  of  property,  for  the 
purpose  of  delivering  it  for  sale  in  another  state,  intrusts  it  to  a  con- 
necting line  of  a  road  managing  a  continuous  carriage  from  one  state 
to  another,  the  shipment  became  interstate  commerce  on  delivery  to 
the  first  carrier^  although  its  line  was  wholly  within  the  state  where 
the  shipment  originated,  it  being  the  relation  sought  to  be  established 
between  the  consignor  and  consignee  that  must  govern  the  question. 
(Service  Lum.  Co.  v.  Sumpter  YaL  By.  Co.,  63.) 

OOMMEBOIAL  PAPER. 
Same  as  Bills  and  Notes. 

OOMMISSIONa 

See  Insurance,  1. 

See  Brokers,  1,  2,  3,  4,  7,  8,  9,  10,  IL 

COMMON  OABBIEBa 

Same  as  Carriers. 

COMPLAINT. 

Definition  of. 

See  Marriage,  1. 

COMPBOMISE  AND  SETTLEBCENT. 

Compromise  and  Settlements-Validity. 

A  compromise  and  settlement  of  a  claim  asserted  on  reasonable 
grounds  and  in  good  faith,  which  the  parties,  having  equal  knowledge 
of  the  facts,  consider  doubtful,  constitutes  a  new  and  valid  agree- 
ment, which  is  enforceable,  though  the  matter  compromised  be  not  in 
fact  doubtful  in  legal  contemplation,  and  the  settlement  be  not  what 
a  court  would  have  adjudged  on  the  facts  involved.  (Boane  v.  Union 
Pac.  Life  Ins.  Co.,  264.) 

See  Insurance,  5,  6,  7. 

CONDEMNATION. 

See  Eininent  Domain,  1-8. 
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00N8TITUTIONAL  LAW. 
Oonstltntional  Law— Statutes — Oompletenefls. 

1.  Laws  of  1913,  page  625,  Section  6,  providing  that  no  elector  not 
registered  as  provided  therein  shall  vote,  provided  that,  in  case  the 
Supreme  Court  phould  hold  the  provisions  for  compulsory  registration 
invalid,  then,  and  in  that  case  only,  the  elector  may  register  with  the 
judges  of  election  as  further  provided,  was  not  complete  when  en- 
acted, as  required  by  Article  I,  Section  21  of  the  Constitution,  pro- 
viding that  no  law  shall  be  passed,  the  taking  effect  of  which  shall 
depend  upon  any  authority,  except  af  provided  in  the  Constitution. 
(Portland  ▼.  Coffey,  507.) 

Oonstltutional  Law — Departments  of  Government — Commingling  Fane- 
tlone. 

2.  Laws  of  1913,  page  625,  Section  6,  providing  that  no  elector  not 
registered  as  provided  herein  shall  vote,  provided  that,  in  case  the 
Supreme  Court  should  hold  the  provisions  thereof  invalid,  then,  and 
in  that  case  only,  he  may  register  as  further  provided,  contravened 
Article  III,  Section  1  of  the  Constitution,  requiring  the  departments 
of  government  to  be  kept  separate.     (Portland  v.  Coffey,  507.) 

See  Eminent  Domain,  8. 

See  Municipal  Corporations,  10,  11. 

See  Statutes,  2,  5. 

CONSTITUTION  OF  OBEOON. 
Cited  and  Constnied. 

Bee  Table  in  Front  of  This  Volume. 

CONTRACTa 
Contracts— Breach— Meeting  of  Minds. 

1.  Where  defendants  in  figuring  their  bid  on  the  plumbing  work 
in  a  certain  building  from  the  plans  and  specifications  failed  to  prop- 
erly check  up  the  number  of  lavatories,  toilets,  bathtubs,  etc.,  and  by 
this  oversight  miscalculated  the  cost,  and  made  an  unprofitable  bid 
which  was  accepted,  they  were  not  entitled  to  release  on  the  ground 
that  there  was  no  meeting  of  minds,  but  were  liable  for  damages  for 
a  failure  to  perform.     (Leonard  v.  Howard,  203.) 

Contracts— Building  Contracts— ^Bids. 

2.  One  soliciting  bids  for  services  to  be  performed  in  the  con- 
struction of  a  building  owes  no  duty  to  a  bidder  to  warn  him  that  his 
bid  is  so  low  that  he  may  lose  money  in  complying  with  its  terms. 
(Leonard  v.  Howard,  203.) 

Ccmtracts — ^Building  Contracts — Execution — Signature. 

3.  A  contract  for  the  plumbing  work  in  a  certain  building  is  com- 
plete when  it  has  the  signature  of  the  party  to  be  charged  and  the 
oral  acceptance  of  the  other.     (Leonard  v.  Howard,  203.) 

Contracts— Parties— Action  by  Third  Persons. 

4.  Where  one  receives  a  consideration  from  another  to  enter  into 
an  undertaking  with  such  other,  which  is  primarily  for  the  benefit  of 
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a  third  person,  aruch  third  person  may  maintain  an  aetion  on  the  eon- 
tract,  so  that  one  who  contracted  with  a  city  for  the  constraction  of 
a  pipe-line,  and  undertook  to  pay  for  the  labor  and  necessary  supplies 
used  in  constructing  the  line,  was  primarily  liable  for  such  supplies, 
though  furnished  to  a  subcontractor,  and  could  be  sued  for  the  prico 
thereof  by  the  person  furnishing  them,  who  was  not  a  party  to  the 
contract.     (Baker  City  M.  Co.  v.  Idaho  C.  P.  Co.,  372.) 

Oontracts— Construction — "Material" 

5.  Supplies  furnished  by  plaintiff  for  boarding  and  maintaining 
men  engaged  in  constructing  a  pipe-line,  pursuant  to  a  contract  for 
its  construction  by  defendant  for  a  city,  were  embraced  within  the 
terms  of  the  original  contract,  which  required  defendant  to  famish 
all  "material"  and  do  all  the  work  required  to  construct  the  line. 
(Baker  City  M.  Co.  v.  Idaho  C.  P.  Co.,  372.) 

Contracts— Eyidence  to  EitabUah. 

6.  To  establish  a  contract,  the  evidence  must  show  when,  where, 
and  by  whom  it  was  made,  and  the  terms  thereof.  (Barber  y.  Toomey, 
452.) 

Contracts — Excuses  for  Nonperformance-— Performance  Prevented  hy 
Other  Party. 

7.  A  party  to  a  contract,  who  prevents  another  party  from  strictly 
performing  its  terms,  may  not  avail  himself  of  the  default  thereby 
occasionedL     (Scott  v.  Hubbard,  498.) 

Contract*— Modification — Consideration — ^Necessity. 

8.  A  parol  agreement,  extending  or  enlarging  the  time  for  perform- 
ance  of  a  written  contract,  must  ordinarily  be  supported  by  a  suffi- 
cient consideration,  but  need  not  be  if  mutual  acts  are  to  be  performed 
by  the  parties.    (Scott  v.  Hubbard,  498.) 

See  Adverse  Possession,  3. 

See  Brokers,  2,  5,  6,  7,  10. 

See  Corporations,  6,  8. 

See  Damages,  3,  4,  5. 

8ee  Frauds,  Statute  of,  2,  3. 

Bee  Insurance,  1,  8,  9. 

See  Principal  and  Agent,  1,  2,  4. 

See  Tenancy  in  Common,  1,  3. 

See  Vendor  and  Purchaser,  2,  3,  4,  5,  6,  7,  9. 

See  Work  and  Labor,  1,  2,  3. 

CONTBrBUnON. 
Contribution— Joint  Tort-feasors  or  Parties  In  Pari  Delicto. 

Joint  tort-feasors,  standing  in  pari  delicto,  cannot  compel  contribu- 
tion, but  the  fact  that  the  parties  stand  in  delicto,  each  to  the  other, 
will  not  foreclose  contribution.  (Astoria  v.  Astoria  &  Columbia  Biver 
B.  Co.,  538.) 

COKTBIBnTOBY  NEGUGENCE. 

See  Electricity,  1. 

See  Master  and  Servant,  27. 

See  Negligence,  2. 
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OOSPOBATIONa 

OorporatioDfl— Dissolution— Existence  for  Porpoee  of  Bringing  Action. 

1.  Under  the  ezpress  provision  of  Section  6G99,  L.  O.  L.,  a  corpora- 
tion exists  for  five  years  after  its  dissolution  for  the  purpose  of  wind- 
ing up  its  affairs,  including  necessary  litigation^  the  only  restriction 
being  that  it  shall  not  continue  its  corporate  busineae.  (Service  Lum. 
Co.  V.  Sumpter  Val.  By.  Co.,  63.) 

Corporations— Actions    After    DiSBolution— Matter   in   AlMttement-^ 
Waiver. 

2.  In  an  action  by  a  corporation  after  dissolution  to  recover  over- 
charges on  freight  shipments  ove/  defendant  road,  its  neglect  to  take 
any  preliminary  step  necessary  in  the  way  of  employing  attome3rB  or 
directing  someone  to  institute  the  action  would  have  been  properly 
urged  by  a  plea  in  abatement  but  was  waived  by  answering  to  the 
merits.     (Service  Lum.  Co.  v.  Sumpter  Yal.  By.  Co.,  63.) 

Corporations— Toreign  Corporations — ^Evidence  of  Existence. 

3.  Under  the  express  terms  of  Section  6728,  L.  O.  L.,  the  eertifl 
cate  issued  by  the  Secretary  of  State  to  a  foreign  corporation,  npon 
its  compliance  with  the  requirements  for  permission  to  do  business 
within  the  state,  is  prima  facie  evidence  of  the  existence  of  such  cor- 
poration.    (Northwestern  Elec.  Co.  v.  Zimmerman,  150.) 

Corporations— Officers — ^Elght  to  Compensation. 

4.  An  officer  of  a  corporation  cannot  recover  compensation  for  the 
performance  of  duties  incident  to  his  office,  unless  authorized  by  the 
board  of  directors  or  by  the  by-laws,  but,  if  services  outside  or  apart 
from  those  imposed  upon  him  by  virtue  of  his  office  are  rendered  at 
the  request  or  with  the  acquiescence  of  the  corporation,  recovery  can 
be  had  upon  a  quantwn  meruit,     (Barrenstecher  v.  The  Hof  Brau,  194.) 

* 
Corporations  —  Officers— Recovery   of    C<Hnpensation — Sufficiency    of 
Evidence. 

5.  In  an  action  involving  the  right  of  the  president  and  treasurer 
of  a  corporation  who  owned  one  half  of  its  stock  to  compensation 
for  services,  evidence  held  to  show  that,  following  the  death  of  plain- 
tiff's husband  who  owned  the  balance  of  the  stock,  such  president  and  . 
treasurer  performed  valuable  services  outside  of  the  duties  imposed 
upon  him  as  an  officer  or  director,  under  such  circumstances  that  a 
reasonable  person  receiving  the  benefit  of  his  efforts  ought  to  have 
understood  that  they  were  to  be  remunerated.  (Barrenstecher  v.  The 
Hof  Brau,  194.) 

Corporations — Contracts — ^Power— EstoppeL 

6.  Where  a  corporation  has  executed  a  contract  in  excess  of  its 
granted  powers,  and  has  received  the  benefits  thereof,  it  is  estopped 
to  deny  its  power  to  make  it  in  an  action  brought  to  enforce  the  same. 
(Roane  v.  Union  Pac.  Life  Jns.  Co.,  264.) 

Corporations— Stock— Subscription— Conditions. 

7.  Where  defendant  was  solicited  to  sign  a  stock  subscription  eon- 
tract  by  an  agent  of  the  corporation,  he  was  authorized  to  make  the 
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delivery  of  Mb  subscription  conditional  and  to  make  the  solicitor  bis 
agent  to  retain  custody  of  the  same  until  the  conditions  had  been 
performed.     (Portland  Public  Market  v.  Woodworth,  327.) 

Ooiporatioiui — Subsciiption  Contract — OondltionB — ^Pleading. 

8.  Where^  in  an  action  on  a  stock  subscription  contract,  defendant 
alleged  that  he  delivered  the  same  only  on  condition  that  the  solicitor 
obtain  the  signatures  of  certain  fruit  growers  thereto,  and  in  case  he 
failed  to  do  so  he  would  not  deliver  the  subscription,  and  that  hs 
failed  to  obtain  the  subscription  of  such  growers  but  nevertheless  de- 
livered the  paper  to  the  corporation,  it  amounted  to  an  allegation  that 
defendant's  subscription  was  never  legally  delivered  as  a  contract,  and 
it  was  therefore  error  to  construe  it  as  an  admission  of  a  completed 
subscription.     (Portland  Public  Marjcet  v.  Woodworth,  327.) 

Oorporatioiifr— Sale  of  Shares— VaUdlty— Fraudulent  BepreBentatloot 
— ^Evidence. 

9.  Evidence,  in  a  suit  for  the  cancellation  of  a  note,  executed  for 
the  purchase  price  of  stock  in  a  corporation,  held  to  show  that  defend- 
ant, at  the  time  of  the  sale,  represented  to  plaintiff  that  the  shares 
were  fully  paid  up  and  nonassessable;  that  plaintiff  believed  the  repre- 
sentation, and  acted  upon  it;  that  the  representation  was  false,  and 
defendant  knew,  or  should  have  known,  it  to  be  so.  (Joplin  y. 
Nunnelly,  566.) 

OorporationB — ^Fraudulent  Sale  of  Property  to  the  Oorporatlon — Sofll- 
dency  of  Evidence. 

10.  Evidence,  in  a  suit  for  the  cancellation  of  a  note,  given  for  the 
purchase  price  of  corporate  stock,  held  to  show  that  a  sale  by  the 
directors  to  the  corporation  of  a  recipe  was  fraudulent,  and  a  scheme 
by  which  they  intended  to  obtain  more  than  four  fifths  of  all  the  stock 
of  the  corporation,  without  paying  anything  therefor.  (Joplin  ▼. 
Nunnelly,  566.) 

oosxa 

See  Eminent  Domain,  8. 

Becovery  of  from  Indemnitor. 
See  Indemnity,  1,  2,  3. 

OOUNTEBOLAIll 

See  Pleading,  6. 

OOXTNTIES. 
Cknmtles — Employment  of  Detective — ^Ratification. 

1.  Where  an  account  of  the  deputy  district  attorney  for  compen- 
sation additional  to  his  salary  was  one  that  the  County  Court  might 
legally  contract,  it  could  ratify  it  when  the  services  rendered  were 
at  the  request  of  a  member  of  the  court.  (McKenna  v.  McHaley, 
443.) 

Counties— Powers  of  County  Court — ^Employment  of  Detective. 

2.  The  County  Court  can  employ  a  detective  to  make  investigation 
looking  to  the  prosecution  of  criminals.     (McKenna  v.  McHaley,  443.) 
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OonntiM — ^Action  Against  County  Offlcers-^IssaeB  and  Proof. 

<3.  In  an  action  against  county  officers  to  compel  the  return  of  an 
amount  paid  to  a  deputy  prosecuting  officer,  in  addition  to  his  salary, 
as  compensation  for  investigation  with  a  view  to  criminal  prosecution, 
the  fact  that  the  statement  and  warrant  pleaded  designated  it  as 
compensation  for  extra  services  as  district  attorney  would  not  exclude 
proof  as  to  the  authority  and  circumstances  under  which  the  services 
are  rendered.     (McEenna  v.  McHaley,  433.) 

00X7KTT  00X7BT. 
ICay  Employ  Detective. 
See  Counties,  1,  2. 

Oonrts — Stare  Decisis. 

The  doctrine  of  stare  decisis  should  not  be  departed  from,  unless 
it  appears,  on  subsequent  examination  of  the  question,  that  the  former 
case  was  decided  contrary  to  sound  principle.  (State  v.  McAllister, 
480.) 

COVENANTS. 
Covenants— Action  for  Breach — Sufficiency  of  Complaint. 

1.  In  an  action  for  breach  of  covenant  against  encumbrances,  a 
complaint  setting  out  the  ordinance  under  which  a  special  assessment 
was  levied  against  the  property,  stating  the  substance  and  effect 
thereof,  and  detailing  the  proceedings  of  the  city  council,  was  good 
upon  general  demurrer,  though  the  allegations  respecting  the  notice 
were  not  very  specific,  as  motion  should  have  been  made  to  make  more 
definite.     (Dillon  v.  Beacom,  118.) 

Covenants — ^Breacli  of  Covenant  Against  Encnmbrances — Damages. 

2.  In  an  action,  for  breach  of  covenant  against  encumbrances, 
where  the  encumbrance  complained  of  was  a  special  assessment  for 
laying  water-mains,  certificates  for  the  use  of  so  much  water  given 
with  the  first  installment  which  defendants  had  paid,  and  which  would 
inure  to  plaintiff's  benefit,  were  no  defense  or  even  admissible  to 
reduce  the  damages,  as  the  certificates  were  only  an  incident  of  the 
property  which  passed  with  the  sale.     (Dillon  v.  Beacom,  118.) 

Covenants — Covenants  Against  Encunbrance— Water-mains  in  Street. 

3.  The  right  to  use  a  certain  amount  of  water  on  a  lot,  certificate 
for  which,  according  to  custom,  is  given  when  payment  is  made  of 
the  special  tax  levied  on  the  lot  for  a  water-main  laid  in  the  adjacent 
street,  is  included  in  a  purchase  of  the  lot,  with  covenant  against 
encumbrances,  after  the  improvement  is  made  and  the  tax  levied  but 
before  it  is  paid.     (Dillon  v.  Beacom,  118.) 

CBDONAL  LAW. 
Criminal  Law—-Evldence— Other  Offenses. 

1.  In  a  prosecution  for  committing  the  crime  against  nature  with 
a  male  person,  evidence  that  accused  had  committed  the  same  offense 
with  others  than  the  person  named  in  the  indictment  was  not  admissible. 
(State  V.  McAllister,  480.) 
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Orlminal  Law — Trial — ^Instructloiui — Oomment  on  Faeti. 

2.  Section  139,  L.  O.  L.,  provides  that  in  charging  the  jury  the 
court  shall  state  all  matters  of  law  which  it  thinks  necessary  for  the 
jury's  information,  but  shall  not  present  the  facts  of  the  case.  In  a 
prosecution  for  the  crime  against  nature  the  court  stated  that:  'The 
court  thinks  that  a  man  with  normal  sexual  instincts  is  incapable  of 
committing  the  crime,  and  that  it  is  only  a  person  of  abnormal  aezual 
sense  that  is  capable  of  committing  it.  So  if  you  are  satisfied  that 
one  was  possessed  of  this  unnatural  or  abnormal  sexual  sense,  yoa 
might  infer  that  he  had  a  motive."  Held,  that  the  instruction  was 
prejudicial  error  as  being  an  expression  of  the  court's  individoal  opin- 
ion on  a  matter  of  fact.     (State  v.  McAllister,  480.) 

Criminal  Law— Province  of  Jury. 

3.  The  court  should  not  express  an  opinion  on  any  fact  in  the  ease 
in  charging  the  jury;  it  being  for  the  jury  to  determine  what  the  facts 
are.     (State  v.  McAllister,  480.) 

Orlminal  Law — Qaashlng  Indlctment^-Time  ot  Motion— MotloB  in 
Supreme  Court. 

4.  A  motion  to  quash  the  indictment  and  discharge  accused  should 
be  filed  in  the  trial  court,  and  may  not  be  made  in  the  Supreme  Court, 
Section  1625,  L.  O.  L.,  providing  that  the  judgment  appealed  from  can 
be  reviewed  only  as  to  questions  of  law  appearing  upon  the  transcript, 
and  Supreme  Court  rule  4  (56  Or.  615,  117  Pac.  ix),  requiring  the  ap- 
pellant to  set  out  in  full  in  his  first  briefs  the  errors  alleged.  (State 
V.  McAllister,  480.) 

GBOSS-BILL. 

See  Pleading. 

CrUBTEST. 

See  Executors  and  Administrators,  1. 

DAHAGES. 
Damages — ^Pleading— Evidence. 

1.  In  a  personal  injury  action,  where  the  complaint  alleged  that 
plaintiff's  skull  was  fractured,  and  that  as  a  result  of  the  injury  he 
was  caused  to  suffer  and  did  suffer  grievous  mental,  physical,  bodily 
and  nervous  pain,  evidence  of  injuries  to  the  optic  nerve  is  admissible 
even  though  impairment  of  eyesight  was  not  pleaded.  (Field  v. 
Northwest  Steel  Co.,  126.) 

Xhunages— Pleading — ^Impaired  Earning  Capacity. 

2.  In  an  action  for  personal  injuries,  an  allegation  that  plaintiff 
had  been  unable  to  work  at  her  usual  vocation  as  the  direct  result  of 
\he  injuries,  and  at  the  date  of  the  filing  of  the  complaint  was  still 
incapacitated,  with  a  general  allegation  of  damages,  was  a  sufficient 
basis  for  an  allowance  for  impaired  capacity  in  the  future  and  for  all 
injuries  necessarily  following  as  a  result  of  the  act  complained  of, 
damages  for  impaired  capacity  not  being  special  and  not  requiring 
to  be  specially  pleaded;  and  hence  it  was  proper  to  refuse  kn  instruc- 
tion that  no  claim  was  made  in  the  complaint  for  damages  on  account 
of  permanent  injury,  and  that  therefore  no  damages  could  be  allowed 
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for  a  permanent  injury,  and  to  charge  that  the  jury  might  take  into 
eonnderation  plaintiff's  impaired  capacity  in  the  future,  and  the  effect 
of  the  injuries  upon  her  ability  to  earn  a  living.  (Sigel  v.  Portland 
By.  L.  &  P.  Co.,  285.) 

Damages — ^Breach  of  Oontract— Pleading  and  Proof. 

3.  Where  a  complaint  alleges  the  making  and  breach  of  an  ezeeu- 
tory  contract,  and  avers  that  the  breach  has  resulted  in  damage  to 
plaintiff,  the  latter  allegation  is  sufficient  to  let  in  proof  of  general 
damage.     (Pacific  Bridge  Co.  v.  Oregon  Hassam  Co.,  576.) 

Damages — Executory  Contract — ^Breach. 

4.  Where  a  party  engaged  in  the  execution  of  an  agreement  is 
wrongfully  prevented  by  the  other  party  from  complying  with  the 
terms  of  the  contract,  the  usual  measure  of  damages  is  recompense  to 
the  plaintiff  for  the  part  accomplished  and  indemnity  for  the  loss  occa- 
sioned by  the  part  unperformed.  (Pacific  Bridge  Co.  v.  Oregon  Has- 
sam Co.,  576.) 

Damages — Pleading — ^Executory  Oontract — ^Breach  of  Contract. 

5.  Where,  in  an  action  for  breach  of  an  executory  contract  to  fur- 
nish a  specified  number  of  cubic  yards  of  crushed  rock  a  month  and 
to  pay  for  services  rendered  with  reference  thereto  at-  the  rate  of  30 
cents  per  cubic  yard,  the  complaint  did  not  aver  that,  in  consequence 
of  the  breach,  plaintiff  sustained  any  damage,  but  charged  that,  by 
reason  of  the  facts  alleged,  defendant  became  indebted  to  plaintiff 
in  a  specified  sum,  it  was  f ataUy  defective.  (Pacific  Bridge  Co.  v. 
Oregon  Hassam  Co.,  576.) 

See  Eminent  Domain,  4,  7* 
See  Covenants,  2. 

Excessiye  Damages. 
See  New  Trial,  1« 

DEATB. 
See  Appeal  and  Error,  11. 

DEDICATION. 

Dedlcatloii— Property  Dedicated— Bale. 

Property  dedicated  to  the  public  for  a  street  may  be  vacated  but 
cannot  be  sold  by  the  board  of  trustees  and  recorder  of  the  town  to 
which  it  has  been  dedicated.     (Haberly  v.  Treadgold,  425.) 

DEED& 
Deeds— VaUdlty-— Undue  Inflaence— Evidence. 

A  deed  from  an  aged  mother  to  a  son  would  not  be  set  aside  oif 
evidence  showing  merely  that  he  had  lived  with  and  taken  care  of 
her  for  several  years  prior  to  her  death,  and  that  he  therefore  had  an 
opportunity  to  influence  her  in  the  disposition  of  her  property,  where 
there  was  no  evidence  that  he  ever  employed  this  opportunity  to 
swerve  his  mother  in  his  own  interest,  while  the  evidence  did  show 
that  in  all  transactions  concerning  the  land  she  had  the  benefit  of 
independent   counsel,  and  gave  her  own  directions  about  what  she 
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wished  to  do,  since  no  presumption  could  be  indulged  against  liim 
merely  because  he  had  been  faithful  to  his  filial  duty,  and  had  gained 
'her  confidence  and  generosity,  and  while  courts  will  carefully  aero- 
tinize  transactions  between  near  relativesi  especially  where  a  situation 
of  trust  and  confidence  exists,  they  cannot  proceed  on  mere  conjeetura 
and  vague  possibilities.     (Sappingfield  y.  Sappingfield,  156.) 

See  Vendor  and  Purchaser,  1. 

Placed  in  Escrow,  Wlien  Delivery  Takes  Place» 
See  Escrow,  1,  2. 

Absolute  on  Its  Face,  Wlien  a  Mortgage^ 

See  Mortgages,  1,  2,  3. 

Wlien  Deed  not  Treated  as  a  WUL 

See  Wills,  1. 

DEFAX7LT. 
See  Vendor  and  Purchaser,  6,  7. 

DBFINrriOMAi 

See  Words'  and  Phrases. 

DEMAND. 

See  Principal  and  Agent,  3. 

DESCENT  AND  DISTRIBUTION. 
Descent  and  Distribation— Ttanaf ers  by  Heinh— Authority— Extent. 

Where  title  to  land  in  controversy  was  in  certain  heirs,  some 
of  whom  were  minors,  authority  given  by  the  oldest  heir  alone,  who 
was  of  age,  to  an  agent  to  sell  the  property  could  affect  only  his  owa 
interest  and  did  not  bind  the  other  heirs.  (Haberly  v.  Treadgold, 
425.) 

DE80BIPTI0N. 

See  Boundaries,  2,  3. 

DISMISSAIib 

See  Divorce,  9. 
See  Nonsuit. 

DISSOLUTION. 
See  Corporations,  1,  2. 

DIVOBCE. 

Divorce  —  Effect  — Bight  to  Bemarry— Marriage  Witliln  Pvolilblted 
Time. 
1.  Under  Section  515,  L.  O.  L.,  forbidding  remarriage  by  the 
divorced  person  within  the  time  allowed  for  an  appeal,  and  SeetioB 
550,  allowing  an  appeal  to  be  taken  within  six  months,  a  marriage  eon- 
tracted  by  a  divorced  woman  less  than  six  months  after  the  decree 
was  rendered  is  absolutely  void,  and  will  be  annulled  at  the  suit  of 
the  other  party.     (Hooper  v.  Hooper,  187.) 
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Divorce— Effect— Bight   to    Bemarry— Marriage    Within    Prohibited 
Ttnia. 

2.  The  fact  that  the  former  husband,  who  was  served  by  publica- 
tion, defaulted  in  the  divorce  proceedings  is  immaterial,  in  a  suit  by 
the  second  husband  to  annul  his  marriage  as  void  because  contracted 
within  six  months  of  the  decree  of  divorce  in  violation  of  Section  515, 
L.  O.  Jj,f  under  Section  59,  L.  O.  L.,  allowing  the  defendant  against 
whom  summons  has  been  published  to  defend  the  action  at  any  time 
within  one  year  for  good  cause  shown,  and  Section  1020,  requiring 
the  district  attorney  to  appear  on  behalf  of  the  state  in  divorce  eases. 
(Hooper  v.  Hooper,  187.) 

Divorce— ^Qiisdictloii — Separate  Domicile  of  Wife. 

3.  A  wife,  whose  husband  by  his  misconduct  has  rendered  life  with 
him  unbearable,  may  acquire  a  separate  domicUe,  based  on  which  , 
she  may  institute  a  divorce  suit.     (Miller  v.  Miller,  359.) 

Divorce — ^Domicile  of  Wife— Evidence— Admiflsion. 

4.  Statement  of  a  wife,  in  a  complaint  for  divorce,  which  she 
caused  to  be  prepared  in  one  state,  that  she  was  a  resident  thereof 
is  not  conclusive  against  her  in  a  subsequent  divorce  suit  instituted 
by  her  in  another  state,  but  is  only  an  admission  against  interest. 
(Miller  v.  Miller,  359.) 

Divorce— Jurisdiction— Domicile— Place  of  Voting. 

5.  That  one,  after  registering  as  a  voter  in  Oregon  went  into  an- 
other state  and  there  voted,  is  not  conclusive  of  his  domicile  there, 
as  regards  jurisdiction  of  an  action  for  divorce,  Section  3318,  L.  O.  L., 
providing  "if  a  person  shall  go  from  this  state  into  any  other  state 
*  *  and  there  exercise  the  right  of  suffrage,  he  shall  be  *  *  held  to 
have  lost  his  residence  in  this  state,"  being  a  rule  governing  judges 
of  election  in  determining  right  to  vote  in  the  state.  (Miller  v. 
Miller,  359.) 

Divorce— Domicile  of  Partiee— Evidence. 

6.  Evidence,  in  a  divorce  suit,  as  to  temporary  purpose  of  absence 
and  intention  to  return,  held  to  show  the  domicile  of  the  parties,  who, 
having  had  a  permanent  home  in  the  state,  went  to  another  state 
and  then  returned,  to  be  in  the  state,  within  Section  509,  L.  O.  L., 
requiring  plaintiff  in  a  suit  for  divorce,  at  the  time  of  instituting  it, 
to  be,  and  for  a  year  prior  thereto,  to  have  been,  an  inhabitant  of  the 
state.     (Miller  v.  Miller,  359.) 

Divorce — ^Decree— Support  of  Children. 

7.  The  question  of  support  of  the  children  may  be  left  open  by 
the  decree  of  divorce,  there  being  no  evidence  as  to  what  is  proper 
or  requisite  therefor,  Section  514,  L.  O.  L.,  authorizing  modifi-cation 
of  a  divorce  decree,  at  any  time  after  it  is  given,  as  to  support  of 
the  children.     (Miller  v.  Miller,  359.) 

Divorce— Jurisdiction— Besidence— ''May.*' 

8.  Section  396,  L.  O.  L.,  providing  that  suits  for  dissolution  of  mar- 
riage may  be  commenced  and  tried  in  any  county  of  the  state  in  which 
either  party  resides,  is  mandatory,  the  word  "may"  being  equivalent 
to  "shall";  and  hence,  where  both  parties  resided  in  M.  County,  a  suit 
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for  divorce  commenced  in  C.  County,  where  neither  had  ever  resided^ 
gave  the  court  no  jurisdiction.     (Hubner  v.  Hubner,  557.) 

Divorce— Dismissal— Want  of  Jnilsdiction. 

9.  Where  it  was  shown  by  affidavit  in  the  trial  court  that  neither 
of  the  parties  to  a  divorce  suit  resided  in  the  county  where  the  action 
was  begun  so  as  to  give  the  court  jurisdiction,  service  made  in  another 
county  should  be  quashed  and  the  suit  dismissed;  as  the  defect  of 
jurisdiction  could  not  be  cured  by  any  amendment  while  defendant 
objected  thereto.     (Hubner  v.  Hubner,  557.) 

Divorce— Presumption — ^Residence. 

10.  Without  a  showing  by  affidavit  that  neither  of  the  parties  to  a 
divorce  suit  resided  in  the  county  in  which  the  suit  was  brought,  ao 
that  service  of  summons  in  another  county  would  be  valid,  it  would 
be  presumed  that  one  of  the  parties  resided  in  the  county  of  suit. 
(Hubner  v.  Hubner,  657.) 

DOMIOII.B. 

Domicile— Definition. 

The  domicile  or  habitancy  of  a  person  is  that  fixed  place  of  abode 
to  which  he  intends  to  return  habitually  when  absent.  (Miller  v. 
Miller,  359.) 

See  Divorce,  3,  4,  5,  6,  8,  10. 

DBUOOISTS. 
DmgglstB— Unlicensed  Clerk— Negligence. 

1.  Under  Section  4750,  L.  O.  L.,  declaring  that  it  shall  be  unlawful 
for  any  person  to  sell  any  drug,  medicine  or  ohemical,  or  to  dispense 
or  compound  any  prescription^  of  a  medical  practitioner,  unless  such 
person  be  a  registered  pharmacist  or  a  registered  assistant  pharmacist, 
a  sale  of  unadulterated  trikresol  by  an  unregistered  drug  clerk  to 
plaintiff  on  a  physician's  prescription  for  a  1  per  cent  solution  thereof 
was  conclusive  evidence  of  negligence,  in  an  action  against  the  drug- 
gist for  injuries  sustained  by  the  use  thereof.     (Goodwin  v.  Bowe,  1.) 

Droggists— Injuries  to  Person  Using  Drags — Statutory  and  Oonunon- 
law  Negligence. 

2.  Section  4750,  L.  O.  L.,  makes  it  unlawful  for  any  person  to  sell 
any  drug  or  medicine  or  dispense  or  compound  any  prescription  of  a 
medical  practitioner,  unless  such  person  be  a  registered  pharmacist 
or  a  registered  assistant  pharmacist.  Plaintiff  alleged  that  he  went 
to  defendant's  drug-store,  which  was  in  charge  of  an  unregistered  clerk, 
and,  a  physician  having  prescribed  a  1  per  cent  solution  of  trikresol 
to  be  used  as  a  wash  on  plaintiff's  arm,  such  clerk  negligently  poured 
on  plaintiff's  arm  and  sold  to  him  undiluted  trikresol,  the  effect  of 
which  was  to  burn  the  flesh  and  cause  the  injuries  complained  of. 
Held,  that  the  complaint  charged  common-law  and  statutory  negli- 
gence, both  of  which,  in  the  absence  of  a  motion  to  compel  plaintiff 
to  elect  on  which  he  would  rely,  were  properly  submitted  to  tne  jury. 
(Goodwin  v.  Bowe,  1.) 

DUBESa 
See  Mortgages,  4. 
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EAVESDBOPPIKa. 

See  Witnesses,  1. 

ELBCmOKS. 

Elections— Beglstration—Beasonableness  of  Begnlatloiis. 

1.  In  view  of  Laws  of  1913,  page  625,  Section  5,  providing  that  no 
elector  not  registered  as  provided  therein  shall  be  entitled  to  vote, 
Section  13,  providing  that,  if  the  certificate  of  registration  is  lost  or 
destroyed  by  a  natural  calamity,  the  elector  shall  establish  that  fact 
by  the  oath  of  two  witnesses,  is  an  unreasonable  regulation  of  the 
right  of  suffrage.     (Portland  v.  Coffey,  507.) 

Slectioiia— Bight  of  Suffrage— Begulation. 

2.  While  the  legislature  may  enact  a  reasonable  registration  law 
to  purify  and  protect  the  ballot,  statutes  which  have  the  effect  of 
preventing  voters  from  exercising  the  right  of  suffrage  conferred  on 
them  by  Article  II,  Section  2  of  the  Constitution,  as  amended  Novem- 
ber 5,  1912  (Laws  1913  p.  7),  prescribing  the  qualifications  of  electors, 
are  invalid.     (Portland  v.  Coffey,  507.) 

SlectioDfl— BeglBtration— Bepeal  of  Statute. 

3.  From  a  consideration  of  their  provisions,  it  is  held  that  the  legis- 
lature would  not  have  expressly  repealed  Sections  3447-8463,  3466, 
L.  O.  L.,  relating  to  the  registration  of  voters,  as  it  did  by  Section  22 
of  Laws  of  1913,  page  631,  relating  to  compulsory  registration,  with- 
out providing  a  substitute  therefor,  had  it  known  that  the  repealing 
act  was  invalid,  so  that  the  repealing  clause  will  also  be  held  invalid, 
leaving  the  repealed  sections  in  force.     (Portland  v.  Coffey,  507.) 

ELEOTBIOITT. 
Electricity— iDjurleit— Contributory  Net^gence-^ory  Qnestion. 

1.  In  an  action  for  personal  injuries  caused  by  contact  of  the  top 
of  plaintiff's  hay  derrick  with  electric  wires  strung  by  defendant  over 
a  highway,  whether  plaintiff  was  guilty  of  contributory  negligence  in 
attempting  to  drive  under  the  wires  held  a  question  for  the  jury. 
(Greenwood  v.  Eastern  Oregon  Power  Co.,  433.) 

Electricity— InjQZies— Jury  Qaestion— Negligence. 

2.  In  an  action  for  personal  injuries  by  being  shocked  by  a  hay 
derrick  which  plaintiff  was  driving  coming  in  contact  with  electric 
wires  strung  by  defendant  over  a  highway,  whether  defendant  was 
guilty  of  negligence  in  allowing  its  wires  to  be  maintained  as  low 
as  they  were  held  a  jury  question.  (Greenwood  v.  Eastern  Oregon 
Power  Co.,  433.) 

Electrlcity--Oare  Beqnired. 

3.  Where  derricks  similar  to  that  one  which  plaintiff  was  driving 
when  it  came  in  contact  with  defendant's  electric  wires  strung  over 
the  highway  were  common  in  the  county,  it  was  defendant's  duty  to 
use  care  commensurate  with  the  highly  dangerous  character  of  its 
business,  to  maintain  its  wires  at  highway  crossings  so  as  to  minimize 
the  danger  to  persons  lawfully  using  the  highway.  (Greenwood  v. 
Eastern  Oregon  Power  Co.,  433.) 
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EMINENT  DOMAIN. 
Emineiit  IXnnaJnr— Judgment— Time  for  Entry. 

1.  Section  6860,  L.  O.  L.,  provides  that  condemnation  proceedings 
shall  proceed  as  an  action  at  law,  except  as  otherwise  provided.  Sec- 
tion 6865  provides  that  the  property  may  be  viewed,  evidence  heard, 
and  the  verdict  of  the  jury  given.  Section  6866  provides  that,  open 
payment  into  court  of  the  damages  assessed,  judgment  ahali  be  entered 
appropriating  the  property.  Section  6867  gives  either  party  an  ap- 
peal from  the  judgment  entered  therein.  Held,  that  upon  return  of 
the  verdict,  the  plaintiff  is  entitled  to  the  entry  of  a  judgment  adjudi- 
cating the  award  as  the  amount  to  be  paid  before  the  property  can 
be  taken,  though  the  amount  awarded  is  not  paid  into  court,  so  as 
to  enable  the  plaintiff  to  appeal  therefrom,  and  thereafter,  when  the 
damages  have  been  paid,  or  paid  into  court,  the  judgment  provided 
by  section  6866  should  be  entered.     (Oregon  B.  &  N.  Co.  v.  Taffe,  102.) 

Eminent  Domain— ProceedingB — Judgment— Neceerttj. 

2.  A  proceeding  to  condemn  property  for  public  use  is  an  adver- 
sary proceeding  anid  not  an  arbitration,  and  therefore  all  proceedings 
therein  must  be  judicial,  bo  that  judicial  confirmation  of  the  award 
of  the  jury  is  necessary.     (Oregon  B.  &  N.  Co.  v.  Taffe,  102.) 

Eminent  Domain — ^Blght  to  Discontlnne  Condemnation  Prooeedlnga. 

3.  Proceedings  to  take  property  for  public  use  may  be  abandoned 
at  any  time  prior  to  the  payment  of  the  award.  (Oregon  B.  ft  N. 
Co.  V.  Taffe,  102.) 

Eminent  Damaln— Meaanre  of  Oompeosation— Damage  to  flepTata 
Tracts  not  Taken. 

4.  In  assessing  damages  for  property  taken  for  public  use,  where 
the  property  was  divided  into  town  lots,  damages  could  only  be  as- 
sessed for  lots  taken  in  whole  or  in  part,  in  the  absence  of  a  showing 
that  the  lots  not  taken  were  used,  in  connection  with  those  taken,  for 
one  purpose.     (Oregon  B.  ft  N.  Co.  v.  Taffe,  102.) 

anlnent  Domain— Measure  of  Ckmipensaticm— Q^eciil  Value  for  TJm 
for  WlUch  Taken, 

5.  In  condemnation  proceedings  to  secure  a  right  of  way  for  a 
railroad,  the  special  value  of  the  property  for  railroad  purposes  be- 
cause of  its  location  may  be  considered  in  assessing  the  damages,  but 
not  its  value  to  the  company  condemning  because  of  its  neeeaeity. 
(Oregon  B.  ft  N.  Co.  v.  Taffe,  102.) 

Eminent  Domain — ^Measnro  of  Compensation — Separate  Ttacfes. 

6.  As  applied  to  condemnation  for  a  right  of  way  througti  land 
platted  as  a  town  site,  all  the  lots  of  which  are  owned  by  defendant, 
the  rule  that  if  different  tracts  are  used  together  as  one  property,  or 
are  adapted  for  such  use,  and  are  more  valuable  because  of  such 
adaptation,  they  should  be  treated  as  one  property,  with  right  to  dam- 
ages to  the  whole,  otherwise  as  separate  properties,  with  right  to 
damages  only  for  tracts  taken  in  whole  or  in  part,  is  logical  aad 
reasonable.     (Oregon  B.  ft  N.  Co.  v.  Taffe,  102.) 
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Eminent  Domain — Oondemnation— Damages— ETidence. 

7.  Where  defendant  owned  the  lots  of  a  platted  town  site,  and 
plaintiir  condemned  some  of  them  for  a  railroad  right  of  way,  there 
was  no  competent  evidence  of  damage  to  any  of  the  others;  it  being 
merely  said  in  general  terms  that  the  railroad  will  obstmet  the  streets 
and  prevent  access  to  them,  but  facts  as  to  how  and  to  what  extent 
any  lot  would  be  damaged  not  being  shown.  (Oregon  B.'  &  N.  Co.  v. 
Taffe,  102.) 

Eminent  Domain — Condemnation— Oosti  on  Appeal. 

8.  Article  I,  Section  18,  and  Article  XI,  Section  4,  of  the  Consti- 
tution, to  the  effect  that  private  property  shall  not  be  taken  for  public 
use  without  just  compensation  first  assessed  and  tendered,  entitles 
defendant  in  condemnation  to  his  whole  costs  up  to  final  adjudication 
of  his  damages,  so  that  plaintiff's  costs  on  appeal,  on  which  it  obtaina 
a  reversal,  are  not  taxable  against  defendant.  (Oregon  B.  &  N.  Co. 
V.  Taffe,  102.) 

Eminent  Domain— Delegation  of  Power — 8t»tnte — Oonstmction, 

9.  Section  6245,  L.  O.  L.,  authorizing  any  person  or  corporation  to 
condemn  a  right  of  way  for  electric  wires  includes  foreign  corpora- 
tions, as  the  language  is  general,  and  Sections  6726-6728  permit  and 
in  effect  invite  such  eorporatione  to  do  business  in  the  state  on  certain 
conditions  and  by  implication  extend  the  powers  and  privileges  neeee- 
sary  to  carry  on  such  business.  (Northwestern  Elec.  Co.  v.  Zimmer- 
man, 150.) 

Eminent  Domain— Proceedings— Pleading-— Bnfflclency  of  Petition. 

10.  A  complaint  brought  under  Section  6247,  L.  O.  L.,  authorizing 
the  condemnation  of  trees  that  would  menace  a  line  for  conveying  an 
electric  current  to  a  width  of  300  feet,  which  fails  to  state  that  plain- 
tiff has  a  right  of  way  which  is  menaced  by  the  trees,  is  fatally  de- 
fective, since  the  facts  showing  the  necessity  for  the  condemnation 
cannot  be  assumed.     (Northwestern  Elec.  Co.  v.  Zimmerman,  150.) 

EMPLOYEE'S  LIABIIJT7  ACT. 

See  Master  and  Servant,  13,  22,  23,  27. 

ESOEOWS. 

Ewrows— DellTDry  to  Depositary — ^Tlma  Wlien  Dellyery  Takes  Effect. 

1.  Where  the  owner  of  land,  who  had  been  living  thereon  with 
her  son,  executed  a  warranty  deed  for  the  express  purpose  of  assuring 
him  that  he  would  become  the  owner  thereof  upon  her  death,  in  order 
that  he  might  make  needed  repairs,  and  gave  the  deed  to  him  to  be 
placed  in  escrow  until  after  her  death  and  after  he  should  make  cer- 
tain payments  to  her  other  children  which  equaled  the  consideration 
expressed  in  the  deed,  the  deed  was  not  delivered  to  the  son  at  that 
time,  but  upon  his  tendering  the  payments  after  her  death  he  became 
entitled  thereto,  and  the  delivery  then  related  back  to  the  date  of  the 
deed.     (Jackson  v.  Jackson,  44.) 

Escroivs— Relation  Back  of  Dellyery— Sobsequent  Death  of  €lrantor. 

2.  The  fact  that  the  payments  upon  which  the  delivery  was  condi- 
tioned were  not  made  until  after  the  death  of  the  grantor  does  not 
vitiate  the  conveyance.     (Jackson  v.  Jackson,  44.) 
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E8TOPPEI.. 
Estoppel— Bepresentations — ^Fntnre  Eyenta. 

The  doctrine  of  estoppel  in  pais  applies  only  to  representations  as 
to  past  or  present  transactions,  and  not  to  promises  as  to  the  future, 
which,  if  valid  at  all^  most  be  binding  as  contracts.  .  (Seott  t.  Hab- 
bard,  498.) 

See  Corporations,  6. 

EVIDENOE. 

Evidence— Opinion  Evidence — ^Value  of  Services. 

1.  In  an  action  for  commissions  on  the  sale  of  a  hotel^  plaintiff, 
who  testified  that  he  was  in  the  real  estate  and  timber  business,  that 
he  had  sold  properties,  although  not  any  rooming-house  property,  and 
that  he  understood  from  real  estate  men  that  the  usual  conunission  for 
such  sales  was  5  per  cent,  was  properly  permitted  to  testify  as  to 
what  his  services  were  worth  in  his  opinion.  (Smith  v.  I.  Gevurts 
&  Sons,  25.) 

Evidence — Self-serving  Declarations— Ballioad's  TarilT  Schednles. 

2.  In  such  case  the  subse()uent  filing  of  defendant's  tariff  rates 
with  the  State  Railway  Commission  would  be  in  the  nature  of  a  self- 
serving  declaration  and  inadmissible.  (Service  Lum.  Co.  v.  Sunpter 
Val.  By.  Co.,  63.) 

Evidence— Special  Assessments— Presumption  as  to  Oonncfl  Procead 

Ings. 

3.  All  reasonable  presumptions  are  in  favor  of  the  record  of  the 
proceedings  by  the  city  council  to  levy  a  special  assessment;  and,  ia 
the  absence  of  proof  to  the  contrary,  it  must  be  taken  as  tme.  (Dilloa 
V.  Beacom,  118.) 

Evidence — Opinions— Compensation  of  Attorney. 

4.  Where  no  uniform  scale  of  attorneys'  fees  has  been  agreed  upon, 
a  reasonable  compensation  for  the  services  of  one  attorney  cannot  be 
determined  by  another  attorney's  idea  of  what  would  be  a  reasonable 
fee  for  such  services  rendered  by  himself.  (Latourette  r.  Miller, 
141.) 

Evidence— Expert  Evidence— Hypothetical  Questions. 

5.  If  an  expert  witness  is  present  in  court  and  has  heard  the  tes- 
timony given,  his  opinion  may  be  given  upon  the  assumption  of  the 
truth  of  such  testimony  without  the  necessity  of  a  hypothetical 
question.     (Latourette  v.  Miller,  141.) 

Evidence — Opinion  Evidence — ^Expert  Testimony— Questions. 

6.  Where  there  is  no  conflict  in  the  testimony  upon  material  facts, 
an  expert's  opinion  may  be  based  upon  a  question  not  stated  hypo- 
thetically;  consequently,  in  an  action  by  an  attorney  for  compeneatioa, 
where  there  was  no  controversy  over  the  services  rendered,  a  question 
to  another  attorney,  testifying  as  an  expert  on  attorneys'  fees,  might 
properly  assume  the  rendering  of  such  services.  (Latourette  v.  Miller, 
141.) 
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evidence— Opinion  Erldenc^— Expert  Testimony. 

7.  In  an  action  for  attorneys'  fees,  where  defendant  had  employed 
other  counsel  besides  plaintiff,  evidence  of  the  rendition  of  seryices 
by  the  other  counsel  might  be  disregarded  in  a  question  to  another 
attorney,  testifying  as  an  expert  as  to  what  would  be  a  reasonable 
compensation  for  plaintiff's  services.     (Latourette  v.  Miller,  141.) 

Evldeace — Burden  of  Proof— PresmnptionB — ^Weight* 

8.  The  referendum  law  provides  that  it  shall  be  a  crime  for  a  per- 
son to  intentionally  sign  a  referendum  petition  twice.  Section  799, 
subdivisions  1,  25,  L.  O.  L.,  provide  that  identity  of  person  is  pre- 
sumed from  identity  of  name  and  that  a  person  is  innocent  of  crime 
or  wrong.  Held,  that  these  presumptions  balance  each  other  as  to 
signatures  attached  to  a  referendum  petition,  so  that  the  burden  is  on 
plaintiff,  claiming  that  certain  signatures  were  erroneous  as  being 
double  signatures  of  the  same  person,  to  prove  by  other  testimony 
that  the  same  person  in  fact  signed  the  petition  more  than  once. 
(State  ex  rel.  v.  Olcott,  214.) 

Evidence— Pre8iimption»—Beferendiim  Petition — Suffldency. 

9.  It  i£  the  duty  of  the  Secretary  of  State  in  the  first  instance, 
in  his  official  capacity,  to  determine  by  an  inspection  of  a  referendum 
petition  whether  the  signatures  are  genuine  and  regularly  authen- 
ticated, and,  as  it  is  to  be  presumed  that  he  has  performed  his  duty 
properly,  his  conclusion  will  not  be  interfered  with  on  a  mere  in- 
spection of  the  petition.     (State  ex  *rel.  y.  Olcott,  214.) 

Evidence — ^Premimptioii. 

10.  It  is  presumed  that  an  official  duty  has  been  performed,  and 
hence  that  city  commissioners  required  a  contractor  with  the  city 
to  give  a  bond  pursuant  to  the  contract,  and  as  contemplated  by 
Section  6266,  L.  O.  L.     (Baker  City  M.  Co.  v.  Idaho  C.  P.  Co.,  372.) 

Evidence— Oonduslon  of  Witness. 

11.  Statement  of  witness  that  another  "recognized"  a  certain  mort- 
gage is  a  conclusion.     (Barber  v.  Toomey,  452.) 

Evidence — ^Parol  Evidence  to  Vary  Writing. 

12.  Evidence  is  admissible  to  show  that  the  time  of  performance  of 
a  written  contract  within  the  statute  of  frauds  has  been  enlarged  by 
a  subsequent  oral  agreement.     (Scott  v.  Hubbard,  498.) 

See  Appeal  and  Error,  14,  15. 
See  Boundaries,  1,  5. 
See  Brokers,  1,  3. 
See  Carriers,  1,  4,  7. 
See  Contracts,  6. 
See  Corporations,  3,  5,  9,  10. 
See  Criminal  Law,  1. 
See  Damages,  1. 
See  Deeds. 
See  Divorce,  4,  6. 
See  Eminent  Domain,  7. 
See  Exceptions,  Bill  of,  !• 
See  Gifts,  1. 
67  Or.— 41 
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8e«  Joint  AdTentures,  1. 

See  Master  and  Bervanti  15,  19,  28. 

8ee  Mortgages,  1,  2,  3. 

See  Negligence,  1,  2. 

See  Quieting  Title,  1,  2. 

See  Belease,  2,  3. 

See  Trial,  14. 

See  Waters,  3. 

See  Witnesses,  1. 

InsuJIlciency  of  Erldeiico. 
See  New  Trial,  1. 

Action  for  Mlsdellyery  of  Goods- 
See  Carriers,  12,  13,  14,  15. 

EZOEPTIONB,  BILL  OF. 
Bzceptloiui,  BUI  of— Admlsaion  of  Evidence— -Sufflcieiicy  of  BUL 

Under  Section  171,  L.  O.  L.,  as  amended  by  Laws  of  1913,  page  650, 
providing  that  no  particular  lorm  of  exceptions  shall  be  required,  and 
the  objection  shall  be  stated  with  as  much  evidence  or  other  matter  as 
is  necessary  to  explain  it,  but  no  more,  provided  that  the  bill  of  ex- 
ceptions may  consist  of  a  transcript  of  the  whole  testimony  and  all  of 
the  proceedings  at  trial,  including  the  exhibits,  instructions  and  any 
other  matter  material  to  the  decision  of  the  appeal,  a  bill  of  ezeep- 
tions  to  the  admission  of  evidence  should  only  contain  so  much  of  the 
evidence  as  is  necessary  to  explain  the  nature  of  the  objection,  and 
should  not  be  a  practical  transcript  of  all  of  the  proceedings,  unless 
necessary  to  determine  the  correctness  of  a  ruling  on  motion  for  a 
nonsuit  or  for  directed  verdict  at  the  close  of  the  ease.  (West  v. 
McDonald,  551.) 

BXEonnoN. 

Ezecution— Restraining  Sale  on  Execution — Poasession. 

Section  516,  L.  O.  L.,  provides  that  any  person,  claiming  an  in- 
terest in  real  property  not  in  actual  possession  of  another,  may 
maintain  a  suit  against  another  who  claims  an  interest  or  estate 
therein  adverse  to  him  to  determine  such  conflicting  or  adverse  claims, 
interest,  or  estate.  Held,  that,  where  complainant  sued  to  restraia 
the  sale  of  certain  real  property  levied  on  under  a  judgment  against 
another,  and  it  was  conceded  that  plaintiff  was  the  owner  of  the 
land  in  question,  but  the  answer  denied  that  it  was  included  in  the 
property  levied  on,  complainant  was  entitled  to  maintain  the  suit 
without  averring  possession  of  the  premises.  (East  Marsh  field  Land 
Co.  V.  Worley,  57.) 

EZEOUTOBS  AND  ADMINI8TBATOBS. 


Ezecnton  and  AdminlstratoxB — Baal  Property  —  Pnsnewrion  —  Bi^ 
Against  Tenant  by  Curtesy. 
An  administrator  of  the  estate  of  a  wife  was  not  entitled  to  pos- 
session of  real  property  in  which  the  surviving  husband  had  a  curtesy 
interest  until  his  right  of  possession  had  been  determined  in  a  pro- 
ceeding to  which  he  was  a  party.     (Haberly  v.  Treadgold,  425.) 
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EXPEBT  EVIDEN0& 

See  Evidence,  6,  7. 

FA0T0B8  AND  BBOXEB& 

See  Broken. 

FINDINOS. 

See  Appeal  and  Enror,  18. 
See  Joint  Adventures. 

FOBEOLOSUBB. 

See  Mortgages,  8,  10. 

FOBFEITUBE. 

See  Vendor  and  Purchaser,  2,  3,  4. 

FBAUD. 

Frand— Frandnlent  Bepreeentatioiia— Beliance  on  BepreBentatioiL 

When  a  person  makes  representations  of  fact  to  another  which 
he  knows  not  to  be  true,  or  when  the  circumstances  are  such  that  the 
law  imputes  to  hun  knowledge  of  their  untruthfulness,  and  the  person 
to  whom  the  representations  were  made  believes  them  to  be  true,  and 
acts  on  them  to  his  injury,  the  person  making  the  representations  if 
guilty  of  "fraud."     (Joplin  v.  Nunnelly,  566.) 

See  Mortgages,  5,  7. 
See  Corporations,  9,  10. 
See  Belease,  4. 

FBAUD8,  STATXrrE  OF. 

Frauds,  Statute  of — Sale  of  Land — ^Action  for  Price. 

1.  The  statute  of  frauds  is  no  defense  to  an  action  against  the  pur- 
chaser of  land  for  the  purchase  price,  where  the  deed  has  been  exe- 
cuted, delivered  and  accepted,  though  at  direction  of  the  purchaser 
the  deed  was  to  a  third  person.     (Malzer  v.  Schisler,  356.) 

Frauds,  Statute  of —Modification  of  Contract — ^Time  of  Performance. 

2.  As  a  general  rule,  where  the  time  for  a  sale  of  real  property  has 
been  postponed  by  a  parol  agreement  upon  which  the  vendee  has  re- 
lied, the  statute  of  frauds  cannot  be  invoked  to  perpetrate  a  fraud. 
(Scott  V.  Hubbard,  498.) 

Frauds,  Statute  of—Modiflcation  of  Contract — Time  of  Performance. 

3.  Where  a  party  to  a  written  contract  orally  agrees  to  extend  the 
time  for  performance,  he  is  estopped  from  taking  advantage  of  the 
noncompliance  with  the  terms  of  the  writing,  and  the  other  party  has 
the  extended  time  within  which  to  perform.     (Scott  v.  Hubbard,  498.) 

GIFTS. 
Gifts— Causa  Morti»— Evidence. 

1.  In  an  action  where  plaintiff  claimed  two  bank  drafts  as  a  gift 
caUsa  mortis,  evidence  held  to  show  that  deceased  intended  to  make  the 
gift  in  question.     (Baker  v.  Moran,  386.) 
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Gifts-^ausa  Mortis— What  Oanstitates— <*aift  Oansa  Mortis." 

2.  Where  deceased,  after  being  practically  told  that  he  could  not 
recover,  handed  plaintiff,  his  best  friend,  two  unindorsed  drafts,  tell- 
ing him  that  whatever  happened  they  were  for  him,  there  was  a  com- 
plete gift  catusa  mortis ,  which  is  a  g^ft  of  personalty  made  by  a  person 
in  the  expectation  of  imminent  death  but  to  take  effect  only  in  event 
of  the  donor's  death  without  previous  revocation;  an  actual  delivery 
of  possession  being  necessary  to  perfect  such  a  gift,  which  differs 
from  a  gift  inter  vivos  only  in  the  possibility  of  revocation.  (Baker 
V.  Moran,  386.) 

Gifts — Causa  Mortis. 

3.  Where  deceased  delivered  unto  plaintiff  two  unindorsed  drafts 
as  a  gift  oausa  mortis  and  thereafter  wrote  a  letter  to  the  bank  in 
which  he  kept  deposits,  referring  more  to  the  deposits  than  to  the 
drafts,  his  retention  of  that  letter  until  after  his  death  will  not  defeat 
the  gift.     (Baker  v.  Moran,  386.) 

Gifts— Causa  Mortis— Contents. 

4.  While  gifts  causa  mortis  should  be  closely  scrutinized  with  a 
view  to  preventing  fraud,  yet  where  the  intention  of  donor  is  clear, 
mere  formal  objections  should  not  be  allowed  to  defeat  it.  (Baker 
V.  Moran,  386.) 

See  Bills  and  Notes. 

HARMLESS  EBBOS. 
See  Appeal  and  Error,  5,  15,  19,  21. 

HOMESTEAD. 
Homestead — Transfer— Joinder  by  Wife  in  Mortga^ 

A  homestead  right  may  be  waived  by  a  wife  by  joining  in  a  mort- 
gage with  her  husband  who  owns  the  fee.     (Hunt  v.  Hunt^  178.) 

INDEMNITY. 
Indemnity— Becovery  from  Party  Primarily  Liable. 

1.  Where  a  traveler  recovered  damages  against  a  city  for  personal 
injuries  from  a  defect  in  a  street  crossing,  the  city  could  recover  over 
against  the  street  railway  company  whose  nonperformance  of  its  duty 
to  lay  its  tracks  even  with  the  grade  and  to  keep  the  crossing  in  good 
condition  and  repair  was  the  efficient  and  primary  cause  of  the  injury. 
(Astoria  v.  Astoria  &  Columbia  River  B.  Co.,  538.) 

Indemnity — Conclnsiyeness  of  Judgment  Against  Indemnitee. 

2.  In  an  action  by  a  city  against  a  street  railroad  company  to  re- 
cover damages  paid  and  expenses  incurred  in  an  action  by  a  traveler 
for  personal  injuries  from  a  defective  street  railroad  crossing,  the 
judgment  in  the  action  against  the  city  was  conclusive  of  the  facts 
thereby  established,  and  could  not  be  litigated  between  the  city  and 
the  company,  if  the  latter  was  notified  of  the  former  action;  the  es- 
toppel by  judgment  embracing  all  the  issues  determined  thereby. 
(Astoria  v.  Astoria  &  Columbia  Biver  B.  Co.,  538.) 
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Indemiilt7— Ext«nt  of  UftbUlty — Costs  and  Attorneys'  Fees. 

3.  A  city  entitled  to  indemnity  from  a  street  railroad  company  as 
the  party  primarily  liable  for  personal  injuries  to  a  traveler  could  re- 
cover for  the  necessary  costs  and  attorneys'  fees  in  defending  the  ac- 
tion in  which  such  recovery  was  had.  (Astoria  v.  Astoria  &  Columbia 
Biver  B.  Co.,  538.) 

Indemnity— Notice  to  Indemnitor  to  Defend — Snffldency. 

4.  Notice  given  by  a  city  after  suit  brought  against  it  for  personal 
injuries  caused  by  a  defective  street  crossing,  informing  the  city  rail- 
way company  primarily  liable  therefor  that  suit  had  been  instituted, 
accompanied  by  a  true  copy  of  the  ordinance  requiring  such  notice  to 
be  given  in  writing,  and  alleging  the  company's  duty  to  keep  such 
crossing  in  repair  and  that  it  would  be  expected  to  defend  the  action, 
was  legally  sufficient.  (Astoria  v.  Astoria  &  Columbia  Biver  B.  Co., 
538.) 

INDICTMENT. 

See  Sodomy,  1. 

See  Criminal  Law,  4. 

INDOBSEBCBNT. 
When  Title  Passes  Withont  Indorsement. 
See  Bills  and  Notes. 

•INJX7NCTION. 

Injunction — Grounds  for  Denial— Injury  to  Public. 

Where  the  enjoining  of  a  particular  act  might  seriously  affect  the 
public,  the  injunction  is  usually  denied,  so  that,  at  the  suit  of  a  mill 
owner,  the  diversion  by  a  city  of  water,  at  a  point  above  the  mill- 
way,  which  might  be  used  for  drinking  purposes  or  the  extinguishment 
of  fires,  would  not  be  enjoined.  (Booth-Kelly  Lumber  Co.  y.  Eugene, 
381.) 

See  Appeal  and  Error,  7. 

Bestrainlng  Sale  of  Beal  Property  Under  a  Judgment. 
See  Execution. 

INjnBIE& 
{See  Druggists,  2. 
See  Electricity,  1,  2. 
See  Master  and  Servant. 

INSTBXTCnONS  TO  JUBIE& 
See  Appeal  and  Error,  19. 
See  Carriers,  8,  14. 
See  Criminal  Law,  2. 
See  Livery -stable  Keepers,  4. 
See  Master  and  Servant,  20. 
See  Trial,  1-6,  10,  11. 

INSURANCE. 

Insurance-— Subagency  Contract — Construction — Commissions. 

1.  An  insurance  subagency  contract,  made  between  plaintiff  and 
defendant's  state  superintendent,  limited  plaintiff's  compensation  for 
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services  to  commissions  on  premiums  on  policies  secured,  collected  and 
remitted;  the  commissions  to  be  regarded  as  earned  only  when  the 
premiums  had  been  paid  in  cash  to  the  superintendent.  It  further 
provided  that,  in  case  the  superintendent  was  displaced,  the  insurance 
company,  until  another  superintendent  was  substituted,  should  stand 
in  the  place  of  the  superintendent  in  the  contract,  but  without  assum- 
ing any  past  liabilities.  It  also  declared  that  the  agent  should  have 
no  claim  for  compensation  for  services  under  his  contract  after  he  had 
ceased  to  be  an  agent  for  the  same,  and  that  he  should  have  no  claim 
except  in  accordance  with  the  prior  clause,  etc.  Held,  that,  where  the 
superintendent  had  been  superseded,  and  made  no  claim  for  commis- 
sions on  portions  of  first  premiums  paid  on  policies  obtained  by  plain- 
tiff after  plaintiff  had  left  defendant's  service,  commissions  on  meh 
payments  were  due  to  plaintiff.  (Hutcheon  v.  West  Coast  Life  Ina. 
Co.,  12.) 

Iiuurancfr— Actioiui  on  PoUdefl — ^Form  of  Bemedy. 

2.  Under  a  policy  issued  by  a  voluntary  insurance  association 
which  provided  that,  in  case  of  loss,  it  would,  through  the  agency 
of  its  board  of  directors,  levy  an  assessment  for  the  purpose  of  pay- 
ing such  loss,  a  suit  in  equity  could  be  maintained  to  compel  the 
officers  of  the  association  to  levy  such  assessment  for  the  purpose 
of  paying  a  loss  duly  proved  and  adjusted.  (Kimball  y.  Lower 
Columbia  Fire  Assn.,  249.) 

Izurarance— Actions  Against— Parties. 

3.  In  a  suit  against  the  officers  of  a  voluntary  insurance  associa- 
tion to  convpel  them  to  levy  an  asseasment  for  the  purpose  of  paying 
a  loss,  as  provided  by  the  insurance  contract,  the  members  of  the 
association  were  not  necessary  parties,  it  not  appearing  t|iat  they 
refused  or  objected  to  the  paying  of  the  claim.  (Kimball  ▼.  Lower 
Columbia  Fire  Assn.,  249.) 

Insnranc»— Actions— Extent  of  Belief. 

4.  In  a  suit  against  the  officers  of  a  voluntary  insurance  associa- 
tion to  compel  them  to  levy  an  assessment  for  the  purpose  of  paying 
a  loss,  as  provided  by  the  contract,  in  which  the  association  by  name 
was  made  a  defendant,  a  judgment  against  it  for  the  amount  due 
could  not  be  rendered,  the  association  not  being  properly  in  court. 
(Kimball  y.  Lower  Colum})ia  Fire  Assn.,  249.) 

Insoranoe — Clalm-^Oompromlse  and  Settlement--VaUdity. 

5.  Plaintiff's  husband,  since  deceased,  held  a  policy  for  $5,000  in 
a  New  York  insurance  company,  on  which  he  had  paid  the  ixst 
premium  when  the  company  failed.  The  A.  company  was  incorpo- 
rated to  take  over  the  risks,  and  solicited  plaintiff's  husband  to  apply 
for  a  policy  for  the  same  amount  in  it.  This  he  did.  His  applica- 
tion was  accepted,  and  he  gave  his  note  to  the  company  for  the  first 
annual  premium.  Thereafter  defendant  was  organized,  and  took 
over  all  the  assets  and  business  of  the  A.  company  and  assumed  its 
liabilities.  The  premium  note  was  turned  over  to  defendant  and  by 
it  collected  before  decedent's  death.  He  died  before  receiving  the 
policy  from  defendant,  and  plaintiff  having  made  a  claim  which  was 
disputed,  an  agreement  was  entered  into  that  she  should  receive 
$2,750,  for  which  defendant's  agent  executed  defendant's  demand  note. 
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Held,  that  such  agreement  was  a  valid  compromise  and  settlement, 
so  as  to  form  a  sufficient  consideration  for  the  note.  (Boane  y.  Union 
Pac.  Life  Ins.  Co.,  264.) 

Insarance— Authority  of  Agent — Question  for  Jnry. 

6.  In  an  action  on  a  note  executed  by  the  agent  of  an  insurance 
company  in  compromise  of  a  claim ,  he  having  authority  to  effect  a 
settlement,  and  having  informed  plaintiff  that  he  was  authorized  to 
execute  the  note,  and  having  done  so  and  received  a  release  which  de- 
fendant, on  repudiating  the  agent's  authority,  did  not  offer  to  re- 
turn, whether  the  agent  had  such  authority  was  for  the  jury.  (Roane 
V.  Union  Pac.  Life  Ins.  Co.,  264.) 

InBurance— Authority  of  Agent— Ratification. 

7.  Where  an  agent  of  an  insurance  company  authorized  to  effect  a 
settlement  of  a  claim,  executed  a  note  on  defendant's  behalf  for  the 
amount  of  the  settlement  and  received  from  plaintiff  a  release  of 
such  claim,  which  defendant,  though  repudiating  the  settlement,  re- 
fused to  return  until  five  or  six  months  after  knowledge  of  the  com- 
promise, it  thereby  ratified  the  compromise.  (Boane  v.  Union  Pac. 
Life  Ins.  Co.,  264.) 

Insurance— Operation  of  Oomi>any — State  Ucense— -Statutes— Api^ica^ 
tiox^-Oontracts. 

8.  Section  4609,  L.  O.  L.,  providing  that  no  insurance  company 
shall  transact  a  life  insurance  business  in  Oregon  without  a  certificate 
from  the  State  Insurance  Commissioner  authorizing  the  same,  had  no 
application  to  the  note  of  a  domestic  insura)ice  company  executed 
in  Washington  in  settlement  of  a  claim.  (Boane  v.  Union  Pac.  Life 
Ins.  Co.,  264.) 

Insurance — Oominnles  Doing  Business  In  State— License— Failure  to 
Obtain — Contracts. 

9.  Section  4609,  L.  O.  L.,  prohibits  insurance  companies  from  doing 
business  in  Oregon  without  a  license,  and  Section  4646  provides  a 
fine  of  from  $100  to  $500  for  a  violation  of  the  insurance  law  by  an 
officer,  agent,  or  employee  of  any  insurance  company.  Heldf  that  such 
provisions  applied  only  to  officers,  agents,  and  employees  of  insurance 
companies,  and  did  not  invalidate  policies  issued  or  contracts  made 
by  insurance  companies  within  the  state  before  receiving  a  license. 
(Boane  v.  Union  Pac.  Life  Ins.  Co.,  264.) 

INTERSTATE  COMMEBOE. 

See  Carriers,  8,  9. 
See  Commerce. 

JOINT  ABVENTT7BES. 

Joint  Adventurefr— Settlement  Between  Partners— Findings— Evidence. 

Evidence  held  to  require  a  finding  that  decedent  and  defendant  had 
settled  their  joint  adventure  in  the  purchase  of  certain  real  property, 
and  that  in  such  settlement  it  was  agreed  that  defendant  should  retain 
the  property  in  controversy.     (Sullivan  v.  King,  428.) 

JOINT  TOBT-FEASOBa 

See  Contribution. 
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JUDGMENT. 

See  Eminent  Domain,  1,  2. 

JXJBISDIOnON. 

See  Appeal  and  Error,  7. 
See  Divorce,  3,  5,  8,  9. 

LANDLORD  AND  TENANT. 

Landlord  and  Tenant— Mortgage  of  Leasehold— Oonjrtxnctiye  Notice  of 
Conveyance  by  Mortgagor. 

1.  The  record  of  a  deed  of  an  undivided  interest  in  a  lease  and  in 
the  lessee's  right  therein  is  constructive  notice  to  one  thereafter  taking 
from  the  lessee  a  mortgage  of  his  interest  in  the  leased  property. 
(Barber  v.  Toomey,  452.) 

Landlord  and  Tenant— Covenants  of  Lease— Effect  on  Lessee's  As- 
signee. 

2.  While  assignees  of  a  lease  are  bound  to  the  lessor  by  covenants 
of  the  lease,  and  so  are  bound  by  the  covenant  therein  of  the  lessee 
to  erect,  on  the  premises,  a  building,  such  covenant,  not  even  providing 
when  the  building  should  be  erected,  does  not  authorize  tht  lessee, 
after  assigning  an  interest  in  the  lease,  to  borrow  money  with  which 
to  erect  the  building,  and  to  mortgage  the  interest  of  the  assignees  to 
secure  the  loan.     (Barber  v.  Toomey,  452.) 

LAWS  OF  OREGON. 

See  Statutes  and  Session  Laws  Cited  in  Front  of  This  Volume. 

UOENSEE& 

See  Insurance,  8,  9. 

LIMITATION  OF  ACTIONB. 
Umitatlon  of  Actions — ^Acknowledgment  or  New  Promise— ^nfllciency. 

1.  Under  Section  24,  L.  O.  L.,  providing  that  no  acknowledgment  or 
new  promise  shall  be  sufficient  evidence  of  a  new  or  continuing  con- 
tract to  take  a  case  out  of  the  operation  of  the  statute  of  limitations 
unless  contained  in  writing,  an  acknowledgment,  to  toll  the  statute, 
must  be  an  unqualified  and  direct  admission  of  a  present  subsisting 
debt  on  which  the  party  making  it  is  liable  and  which  he  is  willing  to 
pay,  and  a  promise,  to  toll  the  statute,  must  be  an  unconditional  agree- 
ment to  pay  the  debt.     (Koop  v.  Cook,  93.) 

Limitation  of  Actions — Oonstmctlon  of  Limitation  Laws. 

2.  While  formerly  pleas  of  limitations  were  looked  upon  with  dis- 
favor, statutes  of  limitations  are  now  viewed  with  favor  as  statutes 
of  repose  and  are  construed  liberally.     (Koop  v.  C6ok,  93.) 

Limitation   of   Actions— Acknowledgment   or   New   Promise — Condi- 
tional Promise. 

3.  A  promise  to  pay  a  debt  upon  a  stated  condition  will  not  toll 
the  statute  of  limitations,  unless  the  condition  has  been  performed  or 
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exists,  and  hence  a  promise  to  try  and  pay  soon  "if  this  sicknesfl  does 
not  continue  too  long  90  as  to  clean  me  up"  was  insufficient  where  the 
condition  was  not  shown  to  exist.     (Koop  y.  Cook,  93.) 

Limitation  of  Actioim — ^Acknowledgment  or  New  Promise — SnJIlciency. 

4.  A  letter  written  by  a  debtor  to  a  creditor  in  which  he  stated 
that  he  wanted  to  pay  the  debt  that  spring  was  not  a  sufficient  ac- 
knowledgment to  toll  the  statute  of  limitatione  as  it  did  not  directly 
acknowledge  the  existence  of  any  binding  obligation.  (Koop  v.  Cook, 
93.) 

Limitation  of  Action»— Pleading— Matters  in  Avoidance  of  Defense. 

5.  Where  the  complaint  showed  on  its  face  that  an  action  on  a 
note  was  barred  by  limitations  unless  there  had  been  a  new  promise 
or  acknowledgment,  and  further  showed  that  the  new  promise  relied 
on  was  conditional,  but  failed  to  show  that  the  condition  had  been 
performed  or  existed  and  limitations  were  raised  and  pressed  both  by 

'  demurrer  and  answer,  the  complaint  would  not  support  a  judgment  for 
plaintiff.     (Koop  y.  Cook,  93.) 

See  Carriers,  3. 

LTTEBY-STABLE  KEEPEB8. 
Livery-steble  Keepers— Storage— Place. 

1.  Where  a  contract  for  the  storage  of  an  automobile  proyided  that 
it  should  be  kept  in  a  city  garage,  but  the  bailee  removed  it  to  a 
country  garage,  without  the  owner's  consent,  and  it  was  there  dam- 
aged by  the  collapse  of  the  roof,  the  warehouseman  would  be  liable 
for  the  damage  sustained,  independent  of  the  question  of  negligence. 
(Pilson  V.  Tip-Top  Auto  Co.,  528.) 

Livery-stable  Keepers — Storage  of  Automobile— Collapse  of  Building 
— Pleading — Constmction. 

2.  In  an  action  against  a  warehouseman  for  injuries  to  plaintiff's 
automobile  by  the  collapse  of  the  roof  of  the  garage  in  which  it  was 
stored,  plaintiff's  complaint  construed,  and  hM  to  state  a  cause  of 
action  for  damages  to  the  automobile  by  defendant's  negligence  in 
permitting  the  roof  of  the  garage  to  remain  overloaded  with  snow  and 
not  for  conversion  of  the  property.     (Pilson  v.  Tip-Top  Auto  Co.,  528.) 

Livery-stable  Keepers — ^Injury  to  Veliicle— Negligence. 

3.  Where  plaintiff's  automobile,  while  stored  in  defendant's  garage, 
was  injured  by  the  fall  of  the  roof  due  to  its  being  overloaded  with 
snow,  an  instruction  that,  in  determining  whether  defendant  had  exer- 
cised ordinary  prudence  in  caring  for  the  machine,  the  jury  should 
consider  the  snowfall,  the  construction  of  the  roof,  and  the  fact  that 
the  attention  of  defendant's  agent  was  called  to  the  amount  of  snow 
on  the  roof  was  proper.     (Pilson  v.  Tip-Top  Auto  Co.,  528,) 

Livery-stable  Keepers — ^Injury  to  Stored  Property — ^Negligence— In- 
structions. 

4.  Where  plaintiff's  automobile  was  injured  by  the  collapse  of  the 
roof  of  the  garage  in  which  it  was  stored  an  instruction  that,  though 
the  jury  should  find  there  was  a  latent  defect  in  the  construction  of 
the  garage  which  men   of   ordinary  prudence  would  not  have  dis- 
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covered,  plaintiff  was  still  entitled  to  recover  if  defendant  was  negli- 
gent  in  permitting  snow  to  remain  on  the  roof,  and  such  negligene« 
proximately  caused  the  damage,  was  correct.  (Pilson  v.  Tip-Top 
Auto  Co.,  528.) 

MAKBAMUS. 

Mandamus — Subjects  of  Mandamus— lllniBterial  Act 

1.  Where  the  charter  of  the  City  of  Portland  imposed  upon  the 
major  and  auditor  the  ministerial  duty  of  executing  bonds  authorised 
by  the  city  council,  mandamus  will  issue  to  compd  the  execution  of 
such  bonds,  the  execution  being  a  mere  ministerial  duty  not  involving 
discretion.     (City  of  Portland  v.  Albee,  Mayor,  221.) 

Mandamus— When  Ues — ^Remedy  by  AppeaL 

2.  Under  Section  1701,  L.  O.  L.,  providing  that  if  accused,  whose 
trial  has  not  been  postponed  upon  his  application  or  by  his  consent,  be 
not  brought  to  trial  at  the  next  term  of  court  in  which  the  indictment 
is  triable  after  it  is  found,  the  court  must  order  the  indictment  to  be 
dismissed,  unless  good  cause  to  the  contrary  be  shown,  Section  1606, 
providing  that  an  appeal  may  be  taken  from  an  order  refusing  to  dis- 
miss an  indictment  for  such  cause,  and  section  613,  providing  that 
maTidamus  shall  not  issue  in  any  case  where  there  is  a  plain,  speedy 
and  adequate  remedy  of  the  law,  mandamus  will  not  lie  to  compel  the 
dismissal  of  an  indictment  for  delay  in  bringing  accused  to  trial,  the 
remedy  by  appeal  being  adequate.     (In  re  Von  Klein,  298.) 

Mandamus— Proceedings— Parties  Plaintiff. 

3.  While  mandamus  is  a  civil  remedy,  the  rule  prevailing  in  Oregon 
permits  the  proceeding  to  be  prosecuted  in  the  name  of  the  state  on 
relation,  though  civil  remedies  which  are  not  ordinary  actions  have 
more  frequently  been  maintained  by  a  private  party  as  plaintiff. 
(Portland  v.  Coffey,  507.) 

MABBIAOB. 
BCarrlage— Annulment — ^Process — "Sommons^ — 'Xtomidalnt.'* 

1.  Under  Section  1020,  L.  O.  L.,  providing  that,  in  any  suit  for 
the  dissolution  of  a  marriage  contract,  or  to  have  the  same  declare-1 
void,  the  state  is  to  be  deemed  a  party  defendant,  and  the  plaintiff 
shall  cause  the  summons  to  be  served  upon  the  district  attorney,  the 
court  is  without  jurisdiction  of  a  proceeding  for  the  annulment  of 
marriage,  where  the  plaintiff,  insteaid  of  serving  a  summons  upon  the 
district  attorney,  delivered  a  copy  of  the  complaint,  for  the  "com- 
plaint" is  merely  the  means  of  conveying  to  the  defendant  the  nature 
of  the  grievance  laid  against  him,  while  the  "summons"  is  notice  of 
the  limitation  of  the  time  in  which  the  charge  is  to  be  met  by  appro- 
priate legal  action.     (Hooper  v.  Hooper,  187.) 

Marriage— Annulment— Parties. 

2.  Under  Section  1020,  L.  O.  L.,  providing  that,  in  a  suit  to  have  a 
marriage  declared  void,  the  state  is  to  be  deemed  a  party  defendant, 
and  the  plaintiff  shall  serve  summons  upon  the  district  attorney,  the 
state  is  a  necessary  party  defendant,  in  the  sense  that  it  must  be  noti- 
fied by  service  of  summons,  so  that  the  district  attorney  may  prevent 
fraud  or  collusion.     (Hooper  v.  Hooper,  187.) 
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Effect  of  Marriage  Witliin  Prohibited  Time. 
See  Divorce,  1,  2. 

MASTER  AND  SERVANT. 

Mwter  and  Servant— Injuries  to  Tbird  Person— Ne^^igence  of  Servant 
—Master's  LiabiUty. 

1.  A  master's  responsibility  for  the  torts  of  his  seryant  arises  only 
when  the  servant  is  acting  within  the  real  or  apparent  scope  of  his 
employment  and  in  the  line  of  his  duties,  so  that,  if  the  servant  acts 
beyond  the  limits  of  his  employment  and  commits  a  wrone  disassoci- 
ated with  his  master's  business,  the  latter  is  not  responsible.  (Good- 
win V.  Bowe,  1.) 

Master  and  Servant— Injuries  to  Third  Person— Negligence  of  Servant 
— Scope  of  Emplosrment. 

2.  In  a  suit  against  the  proprietors  of  a  drug-store  for  injuries  to 
plaintiff  due  to  the  alleged  negligence  of  an  unlicensed  clerk  in  pour- 
ing undiluted  trikresol  on  plaintiff's  arm,  the  complaint  alleged  that, 
after  a  physician  had  instructed  and  requested  the  clerk  to  prepare  a 
1  per  cent  solution  of  trikresol  for  use  on  plaintiff's  arm,  the  physician 
left  the  pharmacy,  and  the  clerk  negligently,  and  because  of  his  in- 
competency in  undertaking  to  fill  the  prescription,  prepared  for  and 
gave  to  plaintiff  a  quantity  of  pure  and  unadulterated  trikresol^  which 
caused  the  injury  complained  of.  Held,  that  the  substantive  act 
alleged  was  the  supplying  of  a  dangerous  solution  of  medicine,  when 
a  harmless  or  beneficial  one  had  been  prescribed,  which  constituted 
negligejice  within  the  scope  of  the  clerk's  employment,  for  the  result 
of  which  the  master  was  liable.     (Goodwin  v.  Bo  we,  1.) 

Master  and  Servant— Injnrles  to  Servant — Safe  Appliances. 

3.  In  a  personal  injury  action  by  a  servant  hurt  by  a  pneumatic 
riveter,  the  master  must  be  held  to  have  notice  of  the  defects  in  the 
riveter,  where  the  foreman  in  charge  of  the  work,  with  power  to 
employ,  discharge  and  direct  men  in  their  movements,  had  actual 
knowledge  of  the  defect.     (Field  v.  Northwest  Steel  Co.,  126.) 

Master   and   Servant— Injury    to    Servant — ^Proximate    Cause— Com- 
plaint. 

4.  In  a  personal  injury  action  by  a  servant,  where  the  complaint 
alleged  that  he  was  given  a  defective  pneumatic  riveter,  and  that 
while  he  was  getting  a  drink  of  water,  the  foreman  in  charge  used  the 
riveter,  manipulating  it  in  such  a  manner  that  the  plunger  was  per- 
mitted to  fall  out  of  place,  by  reason  of  a  defective  spring,  and  that 
upon  the  servant's  return  the  foreman  in  attempting  to  readjust  the 
machine  negligently  turned  on  the  air,  so  that  the  plunger  was  ex- 
pelled, striking  the  servant  on  the  forehead  and  fracturinfjr  his  skull, 
a  recovery  cannot  be  defeated  on  the  ground  that,  even  admitting  the 
spring  was  weak  to  the  extent  of  constituting  negligence,  it  was  not 
the  proximate  cause  of  the  accident;  the  servant  counting  also  upon 
the  negligence  of  the  foreman  in  turning  on  the  air.  (Field  v.  North- 
west Steel  Co.,  126.) 

Master  and  Servant— Injnrles  to  Servant— Negligence  of  Fellow-ser- 
vants. 

5.  Where  a  servant  suffers  an  injury  by  the  negligence  of  another 
servant  who  is  discharging  a  duty  which  the  master  owes  him,  the 
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master  is  liable  without  regard  to  the  rank  of  the  negligent  serrf&Bt, 
but  is  not  liable  where  the  servant  is  acting  as  a  mere  operator,  thii 
being  true  regardless  of  his  rank;  and  consequently  where  the  foreman 
in  charge  of  certain  work  was  attempting  to  repair  the  pneumatic 
riveter  used  by  plaintiff  and  in  doing  so  negligently  injured  plaintiff, 
fhe  master  is  liable  even  though  the  foreman  had  been  using  the 
riveter  as  an  operative  only  a  few  minutes  before.  (Field  v.  North- 
west Steel  Co.,  126.) 

Master  and  Servant— Appliancen — ^Delegation  of  Duties. 

6.  The  duty  of  a  master  to  furnish  his  servant  with  reasonably  safe 
appliances  is  nondelegable.     (Field  v.  Northwest  Steel  Co.,  126.) 

Master  and  Servant — ^Injuries  to  Servant — Actions — Jury  Question.* 

7.  In  an  action  by  a  servant  injured  by  a  pneumatic  riveter,  which 
was  being  repaired  by  the  foreman,  the  question  of  the  foreman's  neg- 
ligence heldf  under  the  evidence,  for  the  jury.  (Field  v.  Northwest 
Steel  Co.,  126.) 

Master  and  Servant— Injuries  to  Servant— Actions— Cknnplaiiit — Snfll- 
ciency. 

8.  A  complaint  which  alleged  that  defendant  engaged  plaintiff  to 
assist  in  removing  logs  from  the  place  where  they  were  cut  to  the 
roadway  by  a  cable  operated  by  an  engine^  that  a  wire  running  from 
the  engine  to  a  point  in  the  immediate  vicinity  of  the  workmen  was 
used  by  one  member  of  the  logging  crew  to  signal  the  engineer  to 
start  and  stop,  that  it  was  the  duty  of  the  defendant  to  provide  a  safe 
and  suitable  wire  for  such  signals  and  a  competent  man  for  shch  ser- 
vice, that  defendant  provided  a  rotten  and  improperly  repaired  wire, 
60  that  it  was  liable  to  catch  on  bushes,  that  defendant  failed  to  em- 
ploy a  competent  man,  and  whereby  plaintiff  was  injured  when  a  log 
struck  a  tree  and  broke  it,  owing  to  the  inability  of  the  logging  crew 
to  give  signals  because  the  defective  wire  caught  on  a  bush,  is  suffi- 
cient, in  the  absence  of  a  demurrer  or  any  motion  to  compel  election 
or  to  make  q;iore  definite  and  certain,  to  charge  the  defendant  with 
negligence  in  furnishing  appliances  and  in  employing  an  incompetent 
signalman.     (Olsen  v.  Silverton  Lumber  Co.,  167.) 

Master  and  Servant  —  Injuries  to  Servant  —  Actions  —  Assamptton  of 
Bisk — ^Pleading — Sofflciency. 

9.  In  a  personal  injury  action  by  a  servant,  where  the  complaint 
charged  the  master  with  negligence  in  failing  to  furnish  a  suitable 
signal  wire  to  the  engineer  who  was  hauling  the  logs,  or  to  engage  a 
competent  signalman,  an  answer  alleging  tlutt  plaintiff  was  employed 
as  a  hook-tender,  and  that  he  was  an  experienced  man,  and  realized 
all  the  dangers  of  his  employment,  and  assumed  all  the  risks  incident 
thereto,  and  that  the  injury  complained  of  was  the  result  of  one  of 
the  ordinary  risks,  does  not  set  up  the  assumption  of  the  risk  arising 
out  of  the  master's  negligence  in  failing  to  furnish  a  suitable  signal 
wire.     (Olsen  v.  Silverton  Lumber  Co.,  167.) 

Master  and  Servant — ^Injuries  to  Servant — ^Actions— Assumption  of 
Bisk— Pleading. 

10.  Assumption  of  risk,  like  contributory  negligence,  is  an  affirma- 
tive defense  which  must  be  pleaded  and  proven  by  the  master,  eon- 
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sequently,  in  a  personal  injury  action  by  a  servant,  where  the  negli- 
gence relied  upon  was  the  failure  of  the  master  to  furnish  a  suitable 
signal  wire  to  be  used  in  the  master's  business,  the  servant,  without 
having  pleaded  the  facts,  may  show  that  he  informed  the  master's 
foreman  of  the  condition  of  the  wire,  and  the  foreman  promised  to 
supply  a  new  one,  but  failed.     (Olsen  v.  Silverton  Lumber  Co.,  167.) 

Master  and  Servant — ^Injuries  to  Servant — ^Actions — Jury  Questions. 

11.  In  a  personal  injury  action,  where  the  negligence  relied  on  was 
the  master's  failure  to  furnish  a  suitable  signal  wire,  and  also  his 
failure  to  furnish  a  competent  signalman,  the  question  of  the  signal- 
man's incompetence  was  improperly  submitted  to  the  jury,  where  theia. 
was  no  evidence  of  his  negligence,  the  whole  evidence  showing  that 
the  accident  was  caused  by  the  defect  in  the  signal  wire.  (Olsen  v. 
Silverton  Lumber  Co.,  167.) 

Master  and  Servant— Injuries  to  Servant — Safe  Place  to  Work. 

12.  An  employer  is  required  to  use  reasonable  care  and  diligence 
to  provide  and  maintain  reasonably  safe  appliances,  and  to  use  like 
care  and  diligeoce  in  the  selection  of  competent  servants;  but  he  is 
not  an  insurer  in  either  case.     (Olsen  v.  Silverton  Lumber  Co.,  167.) 

Master  and  Servant— Injuries  to  Servant— Liability  of  Master— Em- 
ployers* Liability  Act. 

13.  Under  employers'  liability  act  (Laws  1911,  p.  16),  providing 
that  owners,  contractors,  subcontractors,  corporations,  or  any  persons 
whatsoever  "engaged"  in  certain  activities  shall  be  liable  for  injuries 
to  employees,  and  shall  see  that  the  materials  fjmployed  and  appliances 
used  are  carefully  selected  and  tested,  only  that  member  of  the  class 
enumerated  who  is  engaged  in  the  undertaking  at  the  time  of  the  in- 
jury is  liable  for  a  failure  to  provide  proper  appliances,  and  hence  a 
contractor  is  not  liable  for  injuries  sustained  by  a  servant  of  a  sub- 
contractor through  the  latter's  negligence.     (Tamm  v.  Sauset,  292.) 

Master  and  Servant— Injuries  to  Servant— ^Duty  of  Master. 

14.  In  an  action  for  injuries  to  a  servant  by  the  master's  failure  to 
supply  reasonably  safe  tools  and  appliances,  the  burden  of  proof  is  on 
the  servant  to  show  the  negligence  specified,  and  to  prove  facts  in  addi- 
tion to  the  accident  inconsistent  with  the  exercise  of  due  care.  (6yn- 
ther  V.  Brown  &  McCabe,  310.) 

Master  and  Servant— Injuries  to  Servant — Defective  Appliances — Sig- 
naling System. 

15.  In  an  action  for  injuries  to  a  stevedore  by  being  struck  by  a 
timber  in  the  hold  of  a  vessel  as  it  was  moved  in  the  wrong  direction 
by  the  hoist  engineer,  evidence  held  to  authorize  submission  to  the 
jury  of  the  question  whether  the  accident  was  caused  by  the  master's 
negligence  in  failing  to  provide  an  efficient  system  of  signaling  from 
the  hatch-tender  to  the  engineer.     (Gynther  v.  Brown  &  McCabe,  310.) 

Master  and  Servant — Injuries  to  Servant — Negligence — Signal  Sys- 
tem— Evidence. 

16.  Where  an  injury  to  a  stevedore  was  alleged  to  have  resulted 
from  the  master's  negligence  in  failing  to  provide  an  efficient  signal 
system  between  the  hatch-tender  and  the  engineer,  evidence  that  the 
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engineer  was  stationed  at  too  great  a  distance  to  insure  accurate  eon- 
veyance  of  signals,  and  that  on  the  day  of  and  prior  to  the  accident 
two  or  three  mistakes  were  made  by  him  in  regard  to  signals,  and 
that  notice  thereof  was  given  to  the  foreman,  but  that  no  change  had 
been  made  in  the  system  thereafter,  was  properly  admitted  in  con- 
nection with  the  limitation  that  the  jury  should  only  consider  it  to 
show  that  the  system  of  signals  maintained  by  defendant  was  de- 
fective, and  that  he  might  reasonably  have  anticipated  the  occurrence 
of  the  accident.     (Gynther  v.  Brown  &  McCabe,  310.) 

BCaster  and  Servant— Injuries  to  Beryant-^Safo  Appliances    SUtotae, 

17.  While  at  common  law  a  servant  injured  by  a  defective  appli- 
ance could  not  recover  upon  mere  proof  of  the  defect,  but  had  to  ^ow 
that  the  master  had  notice,  or  by  ordinary  care  could  have  known  of 
the  defect,  yet  under  the  employers*  liability  law  (L.  O.  L.,  p.  zzzri, 
§  5057a),  providing  that  all  persons  engaged  in  the  construction,  re- 
pair, or  alteration  of  any  structure  shall  see  that  all  metal,  rope,  or 
other  materials  shall  be  carefully  selected  and  inspected  so  as  to 
detect  defects,  the  master  is  bound  to  select  and  inspect  his  appli- 
ances, and  the  servant  is  relieved  of  the  burden  of  showing  that  he 
had  notice  of  the  defects.     (Askatin  v.  Mclnnis  &  Reed  Co.,  320.) 

Master  and  Servant— Injuries  to  Servant — Safe  i^pliancas — ^Negli- 
gence. 

18.  A  master  engaged  in  construction  work  who  failed  io  select  and 
inspect  ropes  used  by  his  servant  is  guilty  of  negligence,  as  a  matter 
of  law,  employers*  liability  law  (L.  O.  L.,  p.  zzxvi,  §  5057a)  requiring 
such  inspection.     (Askatin  v.  Mclnnis  &  Heed  Co.,  320.) 

Master  and  Servant— Injuries  to  Servant— Actions— Evidence. 

19.  In  an  action  by  a  servant  injured  by  the  breaking  of  a  rope 
furnished  by  the  master,  where  the  rope  itself  was  introduced  in  evi- 
dence, the  jurors  might  from  their  common  experience  find  that  it  was 
in  some  way  defective,  or  had  become  unsound  because  it  broke  under 
an  ordinary  strain;  consequently  the  question  of  the  master's  negli- 
gence was  properly  submitted.     (Askatin  v.  Mclnnis  &  Beed  Co.,  320.) 

Master  and  Servant— Injuries  to  Servant— Actions— Instmctioiia. 

20.  As  employers*  liability  law  (L.  O.  L.,  p.  xxxvi,  $  5057a)  abol- 
ished the  defense  of  contributory  negligence,  merely  allowing  the  jury 
to  take  it  into  consideration  on  the  question  of  damages,  an  instruc- 
tion, in  a  personal  injury  action  by  a  servant,  which  defined  contribu- 
tory negligence,  and  informed  the  jury  that  it  could  only  be  considered 
on  the  question  of  damages,  was  proper.  (Askatin  v.  Mclnnis  &  Beed 
Co.,  320.) 

Master  and  Servant— Injuries  to  Servant^What  Law  Governs— Qom- 
tion  for  Court  or  Jury. 

21.  In  an  action  for  injuries  to  a  servant,  whether  the  cause  of 
action  should  be  governed  by  the  employers'  liability  act  (Laws  1911, 
p.  16)  or  by  the  principles  of  the  common  law  is  a  question  for  the 
court,  and  it  was  therefore  error  to  submit  it  to  the  jury.  (Schulte 
V.  Pacific  Papor  Co.,  334.) 

Master  and  Servant— Injuries  to  Servantr— Employers^  Inability  Act 

22.  The  employers*  liability  act  (Laws  1911,  p.  16)  does  not  cover 
every  case  of  an  employer's  liability  for  injuries  to  his  servant  but  is 
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onlj  applicable  to  the  specific  eases  enmnerated  in  the  act,  being 
intended  only  so  far  to  supersede  the  common-law  dutj  of  an  employer 
to  his  employee.     (Schulte  v.  Pacific  Paper  Co.,  334.) 

Blaster  and  Seryant— Injuries  to  Servant— Employers'  Liability  Act- 
Notice. 

23.  The  employers'  liability  act  (Laws  1911,  p.  16)  is  a  general  law 
taking  the  place  of  the  common-law  liability  in  cases  to  which  it  is 
applicable,  no  other  notice  being  required  that  the  action  is  brought 
under  the  statute  than  to  allege  facts  that  bring  the  case  within  it. 
(Schulte  V.  Pacific  Paper  Co.,  334.) 

Master  and  Servant— loJuieB  to  Servant— Elevator  Well— Bailing. 

24.  Where  a  city  ordinance  provided  that  wells  containing  freight 
elevators  should  be  protected  with  a  suitable  railing  not  less  than  five 
feet  high,  it  required  that  the  gate  on  one  side  of  the  well  should  be 
of  the  height  specified.     (Schulte  v.  Pacific  Paper  Co.,  334.) 

Master  and  Servant— Injuries  to  Servant— Unguarded  Elevator  Well. 

25.  Where  plaintiff  was  injured  by  being  struck  by  a  descending 
elevator  car  as  he  was  leaning  into  the  elevator  well,  which  was  not 
inclosed  five  feet  high  on  each  floor  as  required  by  statute,  the  omis- 
sion to  construct  the  inclosure  to  the  statutory  height  at  other  places 
than  where  the  injury  was  received  was  immaterial,  since  the  negligent 
act  or  omission  of  duty  for  which  damages  might  be  recovered  must 
be  the  proximate  cause  of  the  injury.  (Schulte  v.  Pacific  Paper  Co., 
334.) 

Master  and  Servant— Injuries  to  Servant— Elevator  Well— InsuflLcient 
Guards— Statutes. 
20.  Where,  in  an  action  for  injuries  to  a  servant  by  defendant's 
failure  to  guard  an  elevator  well  as  required  by  statute,  if  the  court 
was  of  the  opinion  that  the  complaint  was  brought  under  the  statute, 
and  also  alleged  elements  of  liability  not  included  therein,  but  con* 
stituting  a  ground  of  liability  at  common  law,  it  shoul(\  have  distin- 
guished such  grounds  of  recovery  in  its  instructions,  and  specifically 
stated  the  issues  of  fact  and  the  defense  admissible  under  each,  instead 
of  submitting  them  to  the  jury  to  determine  the  issue  of  law  and 
to  adopt  its  own  view  for  its  application  to  the  facts.  (Schulte  v. 
Pacific  Paper  Co.,  334.) 

Master  and  Servant— Injuries  to  Servant— Contributory  Negligence- 
Statutory  ProvlBions. 

27.  Employers'  liability  act  (Laws  of  1911,  p.  18),  Section  0,  pro- 
viding that  the  contributory  negligence  of  the  person  injured  shall 
not  be  a  defense,  although  it  may  be  considered  by  the  jury  in  award- 
ing damages,  does  not  apply  to  all  personal  injury  actions,  but  only 
to  those  specified  in  Section  1  of  that  act.  (Schaedler  v.  Columbia 
Contract  Co!,  412.) 

Master  and  Servant— Injuries  to  Servant— Negligence— Unavoidable 
Accident— Evidence. 

28.  Plaintiff,  who  had  been  employed  on  a  building  for  several  days 
on  Saturday  afternoon  left  his  tools  in  a  corner  on  the  second  floor, 
there  being  then  no  partitions  in  that  part  of  the  building.     When  he 
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returned  on  Monday  partitions  had  been  put  in,  leaving  a  hallwaj 
through  which  he  was  compelled  to  pass  to  get  his  tools.  The  rear 
of  the  hallway  was  not  lighted,  and  he  stepped  into  an  open  hole  in 
the  floor  and  fell  to  the  floor  below.  Held,  that  such  facts  were  in- 
sufficient to  justify  an  instruction  on  unavoidable  accident,  since  if 
the  hole  was  unguarded  or  insufficiently  guarded  defendant  was  negli- 
gent, and  if  it  was  sufficiently  guarded  and  plaintiff  went  over  the 
guard  and  fell  in  consequence,  or,  if  the  aperture  was  unguarded,  and 
the  danger  was  so  apparent  that  one  in  the  exercise  of  ordinary  care 
ought  to  have  avoided  it,  plaintiff  would  be  negligent,  and  could  not 
recover.     (Scheurmann  v.  Mathison,  419.) 

Master  and  Servant— Workmen's  Compensation  Act — Claims — Audit- 
ing. 

29.  No  workmen  injured  before  June  30,  1914,  being  entitled  to 
benefits  under  act  of  February  25,  1913,  Chapter  112,  the  "Workmen's 
Compensation  Act/'  and  the  commission  being  authorized,  by  Section 
23,  to  provide  hospital  accommodations  only  for  injured  workmen 
"who  are  entitled  to  benefits  hereunder,"  the  Secretary  of  State  prop- 
erly refuses  to  audit  the  claim  of  a  hospital  for  the  sum  the  commis- 
sion has  contracted  to  pay  it  for  hospital  accommodations  daring 
December,  1913,  for  workmen  entitled  to  benefits  under  such  law,  it 
being  impossible  that  there  can  be  such  workmen.  (Salem  Hospital 
V.  Olcott,  448.) 

Master  and  Servant — ^Injuries  to  Servant — Safe  Place  to  Work. 

30.  A  master  owes  his  servants  the  duty  of  exercising  reasonable 
care  to  provide  them  with  a  reasonably  safe  place  in  which  to  work 
and  machinery  and  appliances  with  which  to  work.  (Woods  ▼.  Wik- 
Strom,  581.) 

Master  and  Servant— Injuries  to  Servant — ^Actions — Jury  Qaestlon. 

31.  In  a  personal  injury  action  by  a  servant,  evidence  held  to  sup- 
port a  verdict  for  the  servant  under  the  rule  that,  where  the  proof  of 
the  accident  is  accompanied  by  proof  of  facts  and  circumstances  from 
which  an  inference  of  negligence  may  be  drawn,  the  cause  must  be 
submitted  to  the  jury.     (Woods  v.  Wikstrom,  581.) 

Master  and  Servant — ^Injury  to  Servant — ^Proximate  Cause  of  Injury. 

32.  Where  a  master,  engaged  Ux  logging,  fastened  a  block,  which 
carried  the  trip-line,  upon  a  branch  of  a  maple  tree  which  was  rotten 
and  broke  under  the  strain,  injuring  plaintiff,  a  servant,  the  master's 
negligence  cannot  be  held,  as  a  matter  of  law,  not  to  have  been  the 
proximate  cause  of  the  injury  because  the  break  resulted  from  the 
catching  of  the  cable  in  a  forked  log  or  chunk.  (Woods  v.  Wikstrom, 
581.) 

MEAStTBE  OF  DAMAGEa 
See  Eminent  Domain,  4,  5,  6,  7. 

MEDFOBD,  OHABTEB  OF. 

Dillon  V.  Beacom,  118. 
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MONEY  BEGEIVEI>. 
Money  Received— Money  Received  to  be  Paid  to  Plaintiff. 

Where  defendant,  who  contracted  with  a  city  to  construct  a  pipe- 
line and  employed  A  to  do  the  work,  deducted  from  the  wages  of 
the  laborers  employed  by  A  a  sufficient  amount  to  pay  for  the  sup- 
plies furnished  by  plaintiff  in  maintaining  the  men,  defendant  in 
equity  and  good  conscience  should  pay  plaintiff  for  such  supplies, 
under  the  equitable  doctrine  of  liability  for  money  had  and  received. 
(Baker  City  M.  Co.  v.  Idaho  C.  P.  Co.,  372.) 

MONUMENTS. 
See  Boundaries,  3. 

MOBTGAGSa 

Mortgagee — ^Requisites — ^Evidence  as   to  Character  of  Instrument — 
Weight  and  Sufficiency. 

1.  Evidence  held  to  show  that  a  deed  absolute  on  its  face  from  the 
vendor  to  a  creditor  of  the  purchaser  was  intended  as  and  was  a 
mortgage  to  secure  payment  of  the  purchaser's  debt,  subject  to  re- 
demption by  the  purchaser  from  the  creditor  or  his  heirs  and  repre- 
sentatives.    (Beall  V.  Beall,  33.) 

Mortgages — ^Requisites — ^Evidence  as  to  Character  of  Instroment — 
Weight  and  Sufficiency. 

2.  !E?vidence  held  to  show  that  a  deed  executed  to  certain  heirs  of 
a  deceased  creditor  of  the  grantor  for  property  which  had  previously 
been  deeded  to  such  creditor  as  security  for  a  debt  of  the  grantor  was 
intended  to  convey  whatever  interest  the  grantor  had  in  the  property 
rather  than  as  security  for  the  original  debt.     (Beall  ▼.  Beall,  33.) 

Mortgages — ^Requisites — Evidence   as  to  Character  of  Instrument — 
Burden  of  Proof. 

3.  The  presumption  is  that  a  deed  is  what  it  purports  on  its  face 
to  be,  and  the  burden  of  showing  that  it  was  really  intended  as  a 
mortgage  rests  upon  him  who  asserts  that  to  be  a  fact,  which  must 
be  shown  by  clear  and  satisfactory  evidence.     (Beall  v.  Beall,  33.) 

Mortgages— Validity— Doress — ^Illegal  Consideration. 

4.  Where  an  employee,  after  his  arrest  for  embezzlement,  asked 
that  he  be  permitted  to  repay  the  amount  embezzled,  and  there  was 
no  coercion,  threats  or  vindietiveness  on  the  part  of  the  employer,  nor 
promise,  agreement,  or  understanding  that  the  employee  would  not  be 
prosecuted,  a  mortgage  given  for  part  of  the  amount  embezzled  was 
not  obtained  by  duress  and  its  consideration  was  not  the  employee's 
release  from  the  charge.     (Hunt  v.  Hunt,  178.) 

Mortgages— Validity— Fraud. 

5.  A  recital  in  a  mortgage  given  by  an  employee  for  an  amount 
embezzled  by  him  that  it  was  in  consideration  of  a  sum  named  to  the 
mortgagors  in  hand  paid,  the  receipt  of  which  was  thereby  acknowl- 
edged, did  not  make  the  mortgagee  a  party  to  the  mortgagor's  false 
representation  to  his  wife  to  procure  her  signature  thereto  that  it  was 
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given  to  secure  a  loan,  since  it  was  the  nsnal  form  used  in  mortgage! 
and  might  well  be  considered  as  referring  to  the  employer's  money 
which  the  employee  had  received.     (Hunt  v.  Hunt,  178.) 

Mortgagee — Oonsideratlon — ^Prlor  Debt 

6.  A  prior  debt  is  a  sufficient  consideration  to  sustain  a  eontrmet 
or  mortgage.     (Hunt  v.  Hunt,  178.) 

Mortgagee— Validity— Ftaud^Against  Whom  AvailaUe. 

7.  An  employer  who  accepted  a  mortgage  from  an  employee  for 
the  amount  embezzled  by  him  and  extended  the  time  for  repaying 
such  amount  for  six  years  was  a  bona  fide  purchaser  for  viUae  as 
against  the  employee's  wife,  who  was  induced  to  join  in  the  mortgage 
by  her  husband's  false  representation  that  it  was  given  to  secure  a 
loan,  since  a  pre-existing  debt  is  sufficient  to  constitute  a  mortgagee 
a  purchaser  for  a  valuable  consideration  if  it  has  a  new  element  of 
consideration  imported  into  the  transaction.     (Hunt  v.  Hunt,  178.) 

Mortgages — Sale— Correction  of  Errors— Notice. 

8.  Where  the  description  in  a  decree  for  foreclosure,  the  notiee  of 
sale,  and  other  subsequent  proceedings,  omitted  a  portion  of  the  land 
which  was  correctly  described  in  the  mortgage  and  the  complaint^ 
the  court,  even  if  it  could  correct  by  a  decree  nunc  pro  tune  the  error 
in  the  decree,  could  not,  by  such  an  order,  correct  the  notice  of  sale, 
since  the  portion  of  the  land  omitted  therefrom  was  never,  in  fact, 
advertised  under  subdivision  2,  Section  237,  L.  O.  L.,  providing  that 
the  notice  of  sale  shall  particularly  describe  the  property.  (Bunch 
V.  Thomblison,  254.) 

Mortgages— Bnilding  Loan— Application  of  Fkoceeds. 

9.  Where  plaintiff  accepted  an  application  for  a  building  loan 
secured  by  a  mortgage  on  the  property,  retaining  the  money  for  its 
own  protection  against  liens  and  agreeing  to  pay  out  the  same  as 
the  work  progress^,  it  was  plaintiff's  duty  to  see  that  the  money  was 
applied  only  on  the  expense  of  erecting  the  dwelling,  and  hence  it 
could  not  recover  or  enforce  the  mortgage  lien  for  such  part  of  the 
proceeds  as  was  paid  to  the  contractor  and  used  by  him  for  other 
purposes.     (Equitable  Loan  Assn.  v.  Hewitt,  280.) 

Mortgagee — ^Foredosure — ^Extent    of    Lien— Building    Tiosiii    Asrign 
ment  of  Liens. 

10.  Where  a  building  loan  mortgage  provided  that  the  mortgagee 
might  pay  off  the  liens  if  any  were  created  and  that  they  should  be- 
come a  part  of  the  mortgage  debt,  but  the  whole  amount  of  the 
mortgage  was  retained  by  the  mortgagee  to  satisfy  building  claims 
against  the  property,  the  mortgagee  was  not  entitled  to  enforce  the 
lien  for  money  paid  to  satisfy  mechanics'  liens  in  excess  of  the 
amount  of  the  mortgage,  in  the  abBence  of  proof  that  the  latter 
amount  had  been  expended  in  the  erection  of  the  building.  (Equi- 
table Loan  Assn.  v.  Hewitt,  280.) 

Mortgages— Eqnitoble  Mortgage— Necessity  of  Agreement. 

11.  To  constitute  even  an  equitable  mortgage,  there  must  be  some 
kind  of  an  agreement  by  the  owner  of  the  property  that  it  shall  be  held 
as  security  for  a  debt.     (Earlier  v.  Toomey,  452.) 
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ICmnOIFAL  CHABTEBa 

See  Charter  of  Cities. 

MXTinOIPAL  COBPOBATIOITB. 

Mnnlcipal  CorporationB— Public  ImprovementA— Special  AsBOsaments 
— ^Notice  of  IntentloiL 

1.  When  a  city  charter  provides  that,  whenever  the  council  desires 
to  lay  any  water  mains  and  assess  the  cost  against  abutting  property, 
it  shall  declare  its  intention  by  resolution  and  fix  a  time  at  which  pro- 
tests will  be  heard,  of  which  notice  shall  be  given  in  a  manner  stated, 
notice  must  be  given  in  the  manner  prescribed  in  order  to  authorize 
the  council  to  levy  the  assessment.     (Dillon  v.  Beacom,  118.) 

Municipal  Corporations — Special  Assessments— Irregularities. 

2.  After  notice  of  intention  to  levy  a  special  assessment  has  been 
given  as  required  by  statute,  and  the  council  has  acquired  jurisdiction, 
made  the  levy,  and  performed  the  work,  mere  irregularities  in  the 
assessment  cannot  be  taken  advantage  of  collaterally;  the  only  avail- 
able defense  being  that  the  levy  was  wholly  void.  (Dillon  v.  Beacom, 
118.) 

Municipal  Corporations— Special  Assetsments— Besolutlon  of  Inten- 
tion. 

3.  That  the  date  for  hearing  protests  was  not  contained  in  the  reso. 
lution  of  intention  by  the  city  council  to  construct  water-mains  assess- 
able to  abutting  property  but  was  fixed  by  separate  resolution  was  at 
most  only  an  irregularity.     (Dillon  v.  Beacom,  118.) 

Municipal  Corporations — Ordinances — ^Pleading. 

4.  Under  Section  90,  L.  0.  L.,  providing  that  in  pleading  a  munici- 
pal ordinance  or  a  right  derived  therefrom  it  is  sufficient  to  refer  to 
such  ordinance  by  its  title  and  date  of  approval,  and  thereupon  the 
court  shall  take  judicial  notice  of  it,  it  when  so  pleaded  becomes  as 
much  a  part  of  the  complaint  as  though  set  out  verbatim.  (Dillon 
V.  Beacom,  118.) 

Municipal    Corporations  —  Indebtedness  —  Limitation  —  Charter  Pro- 
visions. 

5.  Portland  Charter  (Spec.  Laws  1903,  p.  3),  Section  88,  provides 
that  no  indebtedness  shall  be  incurred  for  the  acquisition  of  any 
public  utility  which,  together  with  the  existing  bonded  indebtedness 
of  the  city,  shall  exceed  7  per  centum  of  the  assessed  value  of  the 
real  and'  personal  property  in  the  city.  An  amendment  to  the  charter 
adopted  in  1910  created  a  department  of  public  docks,  consisting  of 
a  commission  which  was  empowered  to  issue  and  dispose  of  dock 
bonds  to  a  specified  amount.  An  amendment  adopted  in  May,  1913, 
provided  that  the  council  might  issue  and  sell  all  bonds  theretofore 
authorized  and  not  sold  under  certain  provisions  of  the  charter,  pro- 
vided that  the  bonded  indebtedness  of  the  city  should  at  no  time 
exceed  the  amount  authorized  by  Section  88  of  the  charter  of  1903. 
Held,  that  dock  bonds  not  issued  prior  to  the  adoption  of  the  amend- 
ment of  1913  could  not  be  issued  if  the  indebtedness  of  the  city  would 
thereby  be  augmented  beyond  the  limit  fixed  by  Section  88,  and  hence 
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A  bidder  for  such  bonds  could  not  compel  their  issuance  by  mandamus 
without  showing  that  the  issuance  of  the  bonds  would  not  increase 
the  debt  beyond  such  limit.     (City  of  Portland  v.  Albee,  Mayor,  221.) 

Municipal  Oorporations — ^Bonds — ^Validity. 

6.  Municipal  bonds,  valid  when  executed,  cannot  be  rendered  void 
by  an  amendment  to  the  charter,  and  so  a  declaration  in  a  new 
charter  that  bonds  issued  under  previous  authorizations  are  valid 
obligations  of  the  city  is  unnecessary.  (City  of  Portland  v.  Albee, 
Mayor,  221.) 

Municipal  Corporations — Bonds— Charter— Constmctlon. 

7.  Portland  Charter  of  1913,  Section  92,  provides  that  no  bonds 
other  than  those  for  public  improvements,  payable  out  of  special 
assessments,  shall  be  issued,  unless  approved  by  a  vote  of  the  people, 
but  that  this  provision  shall  not  apply  to  bonds  heretofore  authorized, 
while  Section  93  declares  that  the  council  may  issue  and  sell  all  addi- 
tional bonds  heretofore  authorized  and  not  sold  under  the  provisions 
of  the  charter  of  1903  as  amended,  and  that  dock  bonds  authorized 
under  the  amendment  of  November,  1910,  to  the  amount  of  $2,500,000, 
are  valid  obligations.  Held,  that  the  city  council  could,  without  sub- 
mitting the  matter  to  popular  vote,  sell  unsold  dock  bonds  to  the 
amount  authorized.     (City  of  Portland  v.  Albee,  Mayor,  221.) 

Municipal  Corporations — ^Bonds — ^Issuance — Power  of  Commission. 

8.  Portland  Charter  of  1913,  Section  1,  provides  that  all  powers 
and  duties  under  the  charter  of  1913  of  the  executive  board,  the  water 
board,  and  other  boards  and  commissions  abolished  by  the  charter, 
shall  be  vested  in  the  council.  Section  93  declares  that  no  board  or 
commission  existing  under  the  charter  of  1903,  except  the  civil  ser- 
vice commission,  should  exist  more  "than  six  months  after  the  charter 
took  effect,  until  which  time  such  boards  or  commissions  should  be 
subject  to  full  regulation  or  abolition  by  the  council  which  should 
have  power  to  issue  and  sell  all  additional  bonds  theretofore  author- 
ized and  not  sold  under  Section  118  of  the  charter  of  1903.  The 
charter  of  1903,  Section  118,  as  amended  in  1910,  provided  for  the 
creation  of  a  dock  commission,  and  authorized  it  to  issue  bonds  to 
the  amount  of  $2,500,000  for  the  improvement  of  the  city  harbor. 
After  the  adoption  of  the  charter  of  1913,  Section  93  was  amended 
merely  so  as  to  except  the  department  of  public  docks  from  the  gen- 
eral abolition  of  boards,  though  the  ballot  title  of  the  amendment 
recited  that  it  was  an  act  to  amend  Section  93,  as  amended,  of  the 
charter,  providing  that  the  department  of  public  docks  shall  not  be 
abolished,  but  shall  be  retained  with  authority  to  exercise  all  the 
power  originally  conferred  upon  it.  Held,  that  the  amendment  merely 
preserved  the  department  of  public  docks  from  extinction,  the  pro- 
visions in, the  ballot  title  attempting  to  readopt  the  provisions  of  the 
charter  of  1903,  Section  118,  not  giving  the  dock  commission  authority 
to  issue  additional  bonds,  as  that  right  was  specifically  granted  by 
Section  1  of  the  charter  of  1913  to  the  city  council.  (City  of  Portland 
V.  Albee,  Mayor,  221.) 

Municipal  Corporations — ^Bonds — Sales — ^Persons  Entitled  to  Pnrchase 
— **May." 

9.  Under  Portland  Charter  of  1913,  Section  113,  providing  that 
whenever  bonds  of  the  City  of  Portland  are  offered  for  sale,  and  there 
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is  a  balance  to  the  credit  of  any  sinking  fund  or  special  fund  not 
invested,  said  bonds  may  be  awarded  at  par  and  accrued  interest  to 
the  city  treasurer  as  an  investment  for  such  bonds,  the  common 
council  may  in  its  discretion  award  the  bonds  to  a  private  purchaser 
whose  bid  is  the  same,  the  word  *'may"  not  being  equivalent  to  "must," 
but  conferring  upon  the  council  the  discretionary  power  of  awarding 
the  bonds,  the  two  bids  being  the  same.  (City  of  Portland  v.  Albee, 
Mayor,  221.) 

Municipal  Oorporatioiis— Annexation  of  Territory— ^onstltatlonal  uid 
Statutory  ProvlsLona. 

10.  Article  XI,  Section  2,  of  the  Constitution,  provides  that  the 
legal  voters  of  every  city  and  town  may  amend  their  municipal  char- 
ters, and  the  people  of  a  particular  locality  may,  by  vote,  adopt  a 
charter  or  amend  those  already  in  existence;  Section  3209,  L.  O.  L., 
provides  for  separate  elections,  by  voters  of  a  municipality  and  in 
territories  sought  to  be  annexed,  on  the  question  of  annexation,  which 
may  be  authorized  on  the  securing  of  a  majority  of  the  voters  of  each 
locality.  Held,  that  the  state  still  retains  sovereignty  over  its  munici- 
palities to  some  extent,  and  that  it  had  not  delegated  to  them  the 
power  to  exercise  dominion  over  areas  outside  of  their  boundaries,  so 
as  to  authorize  annexation,  except  when  the  territory  proposed  to  be 
annexed  is  populated  and  there  can  be  a  fair  expression  of  legal 
voters  residing  in  such  area,  and  hence  a  city  had  no  power  to  annex 
territory  which  did  not  contain  sufficient  legal  voters  residing  on  land 
to  be  annexed  to  hold  the  required  election.     (Couch  v.  Marvin,  341.) 

Municipal  Corporations — ^Local  S^-goremment— Constlttttlonal  Pro- 
visions— •'Local"— "Special"— '•MunlcipaL" 

11.  The  words  "local,"  "special,"  and  "municipal,"  as  used  in  Article 
XI,  Section  2,  of  the  constitution,  and  Article  4,  Section  la,  confer- 
ring on  municipalities  local  self-government,  with  the  right  to  legis- 
late in  municipal  matters  of  local  and  special  concern,  have  a  plain 
signification,  and  refer  to  enactments  intended  to  affect  certain  persons 
only,  or  to  operate  in  specified  localities;  and  an  act  is  local  when  it 
relates  to  a  part  of  the  people  only,  or  to  their  property,  or  when  it 
operates  within  a  single  city,  county,  or  other  particular  division,  and 
such  provisions  did  not  confer  on  cities  delegated  power  over  areas 
outside  their  limits,  with  a  right  to  include  the  same  within  the  city's 
boundaries,  except  as  provided  by  general  law.  (Couch  v.  Marvin, 
341.) 

Municipal  Corporations— Torts — ^Defect  In  Street. 

12.  A  city  failing  to  perform  its  full  duty  by  not  requiring  a  street 
railroad  to  construct  and  maintain  approaches  to  a  crossing  sufficient 
to  protect  the  public,  and  in  not  seeing  that  proper  barriers  were 
placed  along  the  tracks  where  injury  was  possible,  was  liable  to  a 
traveler,  who  in  the  exercise  of  due  care  was  injured  in  consequence 
thereof.     (Astoria  v.  Astoria  &  Columbia  River  R.  Co.,  538.) 

Municipal  Corporations — Streets — ^Negligence— Liability. 

13.  A  municipal  corporation  is  not  liable  for  mere  consequential 
injuries  resulting  from  ordinarily  careful  administration  of  a  reason- 
ably prudent  plan  of  street  improvement  devised  by  it  in  its  govern- 
mental capacity;  but^  in  the  execution  itself  of  any  publie  works,  It 
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acts  ministerially,  or  in  its  corporate  character,  and  for  its  negligenee 
or  maladministration  in  that  relation,  resulting  in  an  injury  to  the 
rights  of  another,  it  is  liable  in  the  same  way  and  for  the  same  reason 
as  a  natural  person  or  private  corporation  would  be  under  the  same 
circumstances.     (Warren  ▼.  Astoria,  603.) 

NAMEa 
Names— Presomptloiiii— Disputable  Presumptions. 

1.  When  a  father  and  son  have  exactly  the  same  name  and  a  deed 
is  made,  the  grantee  bearing  the  common  name  with  nothing  to  indi- 
cate which  one  is  intended,  there  is  a  disputable  presumption  that  the 
father  was  intended,  but  it  may  be  easily  overcome  by  showing  which 
one  bought  and  paid  for  the  property  and  to  which  one  the  deed  was 
delivered.     (Bolster  v.  Lambert,  134.) 

Names — ^Business  Name. 

2.  In  the  absence  of  statutory  provisions  to  the  contrary,  a  person 
may  transact  business  under  any  name  or  style  he  sees  fit,  though  it 
indicates  that  the  business  is  operated  by  a  firm,  while  it  is  in  fact 
owned  and  controlled  by  one  person.     (Leonard  v.  Howard,  203.) 

NEGUGENOE. 
Negligence— Existence — ^Proximate    Canse — Oircnmstantial    BvidenoQ. 

1.  The  existence  of  negligence  and  the  proximate  cause  of  an  in- 
jury may  be  established  by  circumstantial  evidence.  (Oynther  v. 
Brown  &  McCabe,  310.) 

Negligence — Oontribntory  Negligence— Jury  Question. 

2.  Contributory  negligence  is  a  question  of  law  only  where  the 
facts  are  undisputed,  or  where  only  one  inference  can  be  drawn  from 
the  evidence,  but  is  a  question  for  the  jury  if  the  evidence  conflicts, 
or  if  it  is  undisputed,  but  different  inferences  may  be  drawn  therefrom. 
(Greenwood  v.  Eastern  Oregon  Power  Co.,  433.) 

See  Bailment,  1,  2. 

See  Druggists,  1,  2. 

See  Livery-stable  Keepers,  1,  2,  3,  4. 

See  Master  and  Servant,  1,  2,  5,  14,  17,  27. 

See  Municipal  Corporations,  13. 

NEGOTIABLE  INSTBX7MENT& 

See  Bills  and  Notes. 

NEW  PBOMISB. 

See  Limitation  of  Actions,  1,  3,  4. 

NEW  TRIAL. 
New  Trial — Grounds — ^Insiil&ciency  of  Evidenee— Excessive  Dunagw. 

Under  Article  YII,  section  3,  of  the  Constitution,  as  amended  Octo- 
ber 8,  1910  (see  Laws  1911,  p.  7)  providing  that  no  fact  tried  by 
a  jury  shall  be  otherwise  re-examined  in  any  court  of  the  state  unless 
the  court  can  affirmatively  say  that  there  is  no  evidence  to  support 
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the  verdict,  where  the  amount  of  damages  assessed  by  the  jury  was 
fairly  within  the  ranj^e  of  the  evidence  and  therefore  not  ansnpported 
by  the  evidence,  neither  the  Circuit  Court  nor  the  Supreme  Court 
could  grant  a  new  trial  for  ezcessiveness  of  the  verdict.  (Sigel  v/ 
Portland  By.  L.  &  P.  Co.,  285.) 

KONSUIT. 
See  Trial,  12,  13,  14. 

NOTES. 

Same  as  Bills  and  Notes. 

NOTIOB. 

See  Appeal  and  Error,  2,  8,  12. 

See  Indemnity,  4. 

See  Master  and  Servant,  22. 

See  Mortgages,  8. 

See  Municipal  Corporations,  1,  2. 

See  Vendor  and  Purchaser,  5. 

Oonstmctive  Notice  of  Ctonveyaxice  by  Mortgagor. 
See  Landlord  and  Tenant,  1. 

OBJEOnONB. 

See  Pleading,  1. 

OFFI0EE8, 

See  Corporations,  4,  5. 
See  Counties,  3. 

OPINION  EVIDENCB. 

See  Evidence,  1,  6,  7. 

OBDINANOEa 
llaimer  of  Pleading  a  City  Ordlnanco. 
See  Municipal  Corporations,  4. 

OBEOON  OASES. 

Applied,  Approved,  Cited,  I>i8tlngaiahed,  Followed  and  Overmled  in 
This  Volume. 
See  Table  in  Front  of  This  Volume. 

OBEOON  CONSTITUTION. 
Cited  and  Constned  in  This  Volume. 
See  Table  in  Front  of  This  Volume. 

OBEOON  STATUTE& 
Cited  and  Constmed  in  This  Volume. 
See  Table  in  Front  of  This  Volume. 

PABOL  EVIDENCE. 
See  Evidence,  12. 
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PABTIES. 
Parties— Defect— Waiver. 

Section  618,  L.  O.  L.,  permits  a  defendant,  on  the  return  day  of 
an  alternative  writ  of  mandamus,  to  show  cause  by  demurrer  or  an- 
swer "in  the  same  manner  as  to  a  complaint  in  an  action  at  law." 
Section  68  permits  defendant  to  demur  to  the  complaint  when  it  ap- 
pears on  its  face  that  plaintiff  has  no  legal  capacity  to  sue,  or  that 
there  is  a  defect  of  parties  plaintiff.  Section  69  requires  the  demurrer 
to  distinctly  state  the  grounds  of  objection  to  the  complaint,  and 
Section  72  provides  that,  if  no  objection  be  taken  by  demurrer  or  an- 
swer, defendant  is  deemed  to  have  waived  the  defect,  except  objec- 
tions to  jurisdiction,  and  that  the  complaint  does  not  state  a  cause  of 
action.  Held,  that  a  defect  of  parties  plaintiff  shown  on  the  face  of 
an  alternative  writ  of  mandamtis  was  waived  if  not  raised  by  de- 
murrer, in  analogy  to  the  rule  that  such  defects  appearing  from  the 
face  of  the  complaint  are  waived  by  failure  to  demur.  (Portland 
V.  Coffey,  507.) 

See  Appeal  and  Error,  11* 
See  Associations,  1. 
See  Contracts,  4. 
See  Insurance,  3. 
See  Mandamus,  3. 
See  Marriage,  2. 

PABTNEBSHIP. 

See  Joint  Adventures,  1. 

PERSONAL  IKJXTBIEa 

See  Druggists,  2. 
See  Electricity,  1,  2. 
See  Master  and  Servant. 

PLEADING. 

Pleading — Objections — ^Rednndancy. 

1.  Where  evidence  as  to  the  rate  on  logs  was  admissible  in  de- 
termining the  reasonableness  of  the  rate  on  lumber,  the  allegation  in 
a  shipper's  action  to  recover  overcharges  on  lumber  that  shippers  of 
logs  were  charged  a  lesser  rate  was  merely  a  pleading  of  evidence,  and, 
redundancy  not  having  been  urged,  the  court  below  was  justified  in 
overruling  the  motion  to  strike  out  such  allegation  as  immateriaL 
(Service  Lum.  Co,  v.  Sumpter  Val.  Ry.  Co.,  63.) 

Pleading— Separate  Counts. 

2.  Where  it  did  tot  appear  upon  the  face  of  the  complaint  that  a 
shipper's  action  to  recover  freight  overcharges  was  brought  upon  vari- 
ous shipments  of  lumber  on  different  bills  of  lading,  the  shipper  was 
not  required  to  state  his  cause  of  action  in  separate  oouiLts  based 
upon  each  shipment  and  bill  of  lading  therefor,  since  in  such  action 
it  is  immaterial  that  the  money  demanded  may  possibly  have  accrued 
a«  the  sum  of  various  items  received  'at  different  times.  (Service 
Lum.  Co.  ▼.  Sumpter  Val.  Ry.  Co.,  63.) 
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Pleading— Complaint— Snfflciency. 

3.  A  demurrer  ia  properly  sustained  to  a  complaint  seeking  to  en- 
join the  collection  of  a  special  road  tax,  where  it  merely  alleged  that 
no  legal  notice  of  any  meeting  of  taxpayers  of  the  road  district  was 
published  or  given,  that  no  lawful  meeting  was  held,  and  that  no  valid 
or  legal  vote  was  taken  in  the  district  to  authorize  any  special  road 
tax  or  levy;  such  allegations  being  mere  conclusions  of  law.  (Purdin 
V.  Hancock,  164.) 

Pleading — General  and  Specific  Allegations. 

4.  Where  both  general  and  specific  allegations  are  made  respecting 
the  same  matter,  the  latter  control;  and  hence,  if  there  is  a  general 
charge  of  negligence,  followed  by  a  statement  of  the  specific  facts,  the 
facts  specified  govern  the  conclusion  of  negligence.  (Gynther  v. 
Brown  &  MeCabe,  310.) 

Pleading— Oonstruction—SniOLclency  After  Verdict. 

5.  A  complaint,  in  a  stevedore's  action  to  recover  damages  for  in- 
juries sustained  by  reason  of  the  hoist  engineer's  failure  to  properly 
carry  out  signals,  alleged  that,  while  plaintiff  and  his  fellow-workmen 
were  undertaking  to  store  stacks  of  lumber  in  the  hold  of  a  ship,  the 
engineer  was  notified  to  let  go  on  the  fall  in  order  to  loosen  the  chain 
around  the  timber  so  that  such  chain  might  be  shifted,  and,  instead 
of  letting  go  on  the  fall,  the  engineer  carelessly  and  negligently  went 
ahead,  and  the  timber  was  suddenly  lifted  off  the  block  and  shifted 
against  plaintiff.  The  complaint  further  charged  that  defendant  sta- 
tioned the  engineer  at  too  great  a  distance  from  the  signalman;  that 
the  signals  given  could  not  be  and  were  not  communicated  with  suffi- 
cient promptness  and  accuracy;  that  the  engineer,  instead  of  letting 
go  on  the  fall  as  he  was  signaled  to  do,  went  forward  through  mistake 
and  confusion ;  and  that  the  system  of  communication  by  means  of  sig- 
nals was  not  at  all  times  or  at  any  time  prompt,  efficient  and  accurate. 
Held,  that  the  complaint  was  sufficient  after  verdict  to  sustain  a  re- 
covery on  the  ground  that  plaintiff  counted,  not  on  the  negligence  of 
the  engineer,  but  on  defendant's  failure  to  provide  a  reasonably  safe 
method  of  signaling.     (Gynther  v.  Brown  &  McCabe,  310.) 

Pleading— <;ro88-bill— Matters  of  "Defense" — Coonterclaiia. 

6.  Under  Section  390,  L.  O.  L.,  providing  that,  in  an  action  at  law, 
where  defendant  is  entitled  to  relief,  arising  out  of  facts  requiring 
the  interposition  of  a  court  of  equity,  and  material  to  his  "defense," 
he  may  file  a  complaint  in  equity  in  the  nature  of  a  cross-bill,  matters 
constituting  a  counterclaim  may  not  be  so  pleaded.  (Haaland  v. 
Miller,  346.) 

Pleading— ^Waiver  of  Objections  by  Pleading  Over. 

7.  A  demurrer  to  an  answer  was  abandoned,  and  any  error  in  over- 
ruling it  waived,  by  filing  a  reply  to  the  new  matter  contained  in  the 
answer.     (Stanchfield  Co.  v.  Central  R.  of  Oregon,  396.) 

Pleading— Waiver  of  Objections  by  Pleading  Over. 

8.  Plaintiff,  by  pleading  over  after  a  demurrer  to  the  answer  was 
overruled,  did  not  waive  the  objection  that  the  answer  did  not  state 
facts  sufficient  to  constitute  a  defense,  and  such  objection  could  be 
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raised  at  anj  time  during  the  trial  or  on  appeaL     (Stanchfield  Go. 
▼.  Central  B.  of  Oregon,  396.) 

Pleading — ^Amendments — Allowance. 

9.  Under  Section  102,  L.  O.  L.,  providing  that  the  court  may,  at  any 
time  before  trial,  allow  any  pleading  to  be  amended,  and  for  like 
reasons  may  allow  such  pleading  to  be  amended  at  any  time  before  the 
cause  is  submitted,  when  the  amendment  does  not  substantially  change 
the  cause  of  action,  the  complaint  in  an  action  of  replevin  may  be 
amended  before  trial  by  excluding  some  of  the  chattels  mentioned  and 
including  others,  the  trial  court  having  such  extensive  power  to  allow 
amendments  before  trial  that  it  may  allow  the  filing  of  an  amended 
complaint  containing  a  new  cause  of  action,  and  the  last  provision  in 
the  statute  applying  only  to  trial  amendments.  (Zimmerle  ▼.  Childera, 
465.) 

Pleading— Complaint— Objections— Waiver. 

10.  When,  at  the  commencement  of  a  trial,  objection  is  made  to  the 
introduction  of  any  evidence  by  plaintiff  on  the  ground  that  the  eom- 
plaint  is  insufScient  for  want  of  facts,  the  question  is  to  be  deter- 
mined by  the  rules  governing  a  demurrer  and  ia  never  waived.  (Pa- 
cific Bridge  Co.  ▼.  Oregon  Hassam  Co.,  576.) 

See  Carriers,  2. 

See  Corporations,  8. 

See  Covenants,  1. 

See  Damages,  1,  2,  3,  5. 

See  Eminent  Domain,  10. 

See  Limitation  of  Actions,  6. 

See  Livery-stable  Keepers,  2. 

See  Master  and  Servant,  4,  8,  9,  10. 

See  Municipal  Corporations,  4. 

POBTLAND,  OHABTEB  OF. 

Portland  v.  Albee,  Mayor,  221. 

P06SE8SI0K. 

See  Executors  and  Administrators,  1. 
See  Beplevin,  1. 
See  Waters,  4. 

PBE80BIPTI0N. 
See  Waters,  2,  3. 

PBEBXTMPTIONa 

See  Appeal  and  Error,  10. 
See  Divorce,  10. 
See  Evidence,  3,  8,  9,  10. 
See  Names,  1. 

PBINOIPAIi  AND  AGENT. 

Principal   and  Agent  —  Contract — Signature  by  Agent— Authority— 
Qnestion  for  Jury. 
1.    Where  a  contract  between  plaintiff  and  defendant  for  the  plnmb- 
ing  in  a  building  under  construction  by  plaintiff  was  prepared  in 
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plaintiff's  office,  approved  by  bis  general  manager  and  agent,  and 
signed  on  plaintiff's  behalf  bj  one  who  had  signed  other  contracts 
between  plaintiff  and  subcontractors,  sneh  facts  were  sufficient  to 
entitle  plaintiff  to  go  to  the  jury  as  to  the  agent's  authority  to  sign. 
(Leonard  y.  Howard,  203.) 

Principal  and  Agent— Ck>ntract8 — ^Ezecation  by  Agent. 

2.  Where  a  contract  for  the  plumbing  of  a  building  which  plaintiff 
was  constructing  was  prepared  in  his  c^ce,  approved  by  his  general 
manager  and  agent,  and  signed  on  plaintiff's  behalf  by  F.  as  we}l  as 
by  defendant  company,  plaintiff  could  not  have  repudiated  the  con- 
tract for  want  of  sufficient  execution,  even  if  his  signature  had  been 
necessary.     (Leonard  v.  Howard,  203.) 

Principal  and  Agent— Accounting— Demand. 

3.  A  complaint  by  a  principal  against  his  agent  for  an  accounting, 
not  alleging  a  demand  or  facts  rendering  a  demand  unnecesaaxy,  is 
bad.     (Haaland  v.  Miller,  340.) 

Principal  and  Agent — Contracts— Existence  of  Relation. 

4.  Where  defendant,  who  had  a  contract  with  a  city  for  the  con- 
struction of  a  pipe-line,  had  the  work  done  by  A,  under  an  arrange- 
ment by  which  defendant  paid  the  men  employed  by  A  to  do  the 
work,  and  paid  the  merchant  who  furnished  supplies  for  the  men 
while  working,  A  was  in  substance  a  mere  overseer  or  foreman  for 
defendant,  so  as  to  make  defendant,  and  not  A,  liable  for  such  supplies. 
(Baker  City  M.  Co.  ▼.  Idaho  C.  P.  Co.,  372.) 

PBOBATB. 

See  Wills,  2. 

PB00E88. 

Process — ^Motion  to  Qnasli. 

The  objection  that  the  suit  for  divorce  was  brought  in  the  wrong 
county  may  be  raised  by  motion  to  quash  based  on  affidavits.  (Hub- 
ner  v.  Hubner,  557.) 

See  Marriage,  1. 

PROXIMATE  CAUSE. 

See  Master  and  Servant,  4,  32. 

QUESTIONS  FOB  JUBT. 

See  Appeal  and  Error,  1,  3,  22. 

See  Carriers,  9. 

See  Electricity,  1,  2. 

See  Insurance,  6. 

See  Master  and  Servant,  7,  11,  21,  31. 

See  Negligence,  2. 

See  Principal  and  Agent,  1. 

See  Work  and  Labor,  3. 

QUIETING  TITLE. 
Quieting  Title— Actions— Evidence— Weight 

1.  In  a  suit  to  cancel  mortgages  upon  land  which  plaintiff  claimed 
descended  to  her  from  her  father,  the  execution  of  the  mortgages  by 
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her  grandfather  (who  had  the  same  name  as  her  father),  subseqoent 
to  the  latter's  death,  is  of  Hght  weight  in  determining  the  ownership 
of  property.     (Bolster  v.  Lambert,  134.) 

Quieting  Title — ^Actions — ^Evidence — SufELciency. 

2.  In  a  suit  to  cancel  mortgages  to  quiet  plaintiff's  title  to  land 
which  she  claimed  as  heir  of  her  father,  evidence  held  to  support  a 
finding  that  the  mortgages  were  void  and  were  a  eloud  on  plaintiiTs 
title.     (Bolster  v.  Lambert,  134.) 

BATIFICATION. 
For  Misdelivery  of  Goods. 
See  Carriers,  12-19. 

Of  Oral  Modification  of  Contract. 
See  Brokers,  2,  4. 

Employment  of  Detective  by  County  Oonrt. 
See  Counties^  1,  2. 

BEFEBENDUU 

See  Evidence,  9. 
See  Statutes,  2,  3,  5. 

BEaiSTBATION. 

Bee  Elections,  1,  3. 

BEUBASE. 

Release — ^Vacation — ^Release  TTnder  SeaL 

1.  A  release  under  seal  may,  in  an  action  at  law,  be  avoided  by 
alleging  and  proving  that  its  execution  was  obtained  by  fraud  of  the 
releasee.     (Woods  v.  Wikstrom,  581.) 

Release — Vacation — ^Evidence — Sufficiency. 

2.  In  a  personal  injury  action  by  a  servant,  where  the  defendant 
set  up  a  release,  evidence  held  suflScient  to  support  the  verdict  that  the 
release  was  obtained  through  the  master's  fraud.  (Woods  v.  Wik- 
strom, 581.) 

Release — Avoidance — Evidence. 

3.  Where  a  servant,  who  suffered  severe  personal  injuries  for  which 
he  was  awarded  a  verdict  of  $5,000,  was  induced  by  the  master  to 
sign  a  release  for  $30  and  employment,  the  inadequacy  of  the  con- 
sideration, which  in  reality  amounted  to  only  $30,  will  be  considered 
on  the  question  of  the  master's  fraud.     (Woods  v.  Wikstrom,  581.) 

Release — Validity — Fraud. 

4.  Where  a  master,  to  obtain  a  release,  willfully  misrepresented 
to  the  injured  servant  that  the  accident  was  unavoidable,  and  that 
the  servant  had  no  redress,  he  is  guilty  of  fraud  which  will  invalidate 
the  release.     (Woods  v.  Wikstrom,  581.) 

Release — ^Vacation — ^Tender  of  Money  Recelred. 

5.  An  injured  servant,  who  signed  a  release  for  a  very  small 
amount,  need  not  tender  a  return  of  the  consideration  upon  attempt- 
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ine,  in  an  action  for  injuries,  to  set  aside  the  release  for  fraud,  it 
being  apparent  from  the  master's  reliance  on  the  release  that  he  would 
not  have  accepted\the  tender.     (Woods  v.  Wikstrom,  581.) 

BEPEAIa. 

See  Elections,  3. 
See  Statutes,  7. 

BEFLEVIN. 
Beplevln — ^Nature  of  Action— Bequlsites — ^Possession. 

To  maintain  replevin  defendant  must  have  had  either  actual  or 
constructive  possession  of  the  property  at  the  commencement  of  the 
action,  so  that,  if  judgment  was  rendered  against  him^  he  might  deliver 
it  to  plaintiff.     (De  Lore  v.  Smith,  304.) 

EBSIDENOE. 

See  Divorce,  8,  10. 

BEVIEW. 
6ee  Appeal  and  Etror,  1,  3,  5,  6,  14,  18,  20,  21,  22. 

BJTLES  OF  THE  STTPBEME  COUBT. 

See  Table  in  Front  of  This  Volume. 

SAFE  PLACE  TO  WORE. 

See  Master  and  Servant,  12,  30. 

aAi.E& 

See  Corporations,  9,  10. 

See  Dedication,  1. 

See  Frauds,  Statute  of,  1,  2. 

See  Mortgages,  8. 

See  Municipal  Corporations,  9. 

SEIiF-SEBVINa  DECI.ABATION8. 

See  Evidence,  2. 

SEBVI0E8. 

See  Work  and  Labor,  1,  2,  3. 

SESSION  lAWS  OF  OREGON. 

See  Table  in  Front  of  This  Volume. 

SODOMY. 

Sodomy — ^Indictment — Snfflciency. 

Section  1439,  L.  O.  L.,  provides  that  the  manner  of  stating  the 
act  constituting  the  crime  as  stated  in  the  appendix  to  the  Criminal 
Code  is  sufficient,  where  the  forms  are  applicable,  and  in  other  cases 
forms  may  be  used  as  nearly,  similar  as  the  nature  of  the  case  per- 
mits. The  form  of  indictment  given  on  page  1011  for  charging 
rape  is  Uiat  defendant  '^f orcibly  ravished  C.  D.,  a  woman  of  the  age 


670  INDEX. 

of  14  ^ean."  The  indictment  alleged  that  accused  did  nnlawfollj 
"commit  the  crime  against  nature  in,  upon,  and  with  one  B.  EL,  then 
and  there  being  a  male  person;  said  crime  against  nature  being  too 
well  understood  and  too  disgusting  to  be  herein  more  fully  set  forth.** 
Held,  that  the  indictment  was  sufficient  under  the  code,  though  it  would 
not  be  sufficient  at  common  law.     (State  v.  McAllister,  480.) 

8TABE  DEOISia 
6ee  Courts,  1. 

STATUTE  OF  FBAUDS. 

See  Fratids,  Statute  of. 

STATUTES. 
Statntea— Beferendnm  Petition — Stgnatnres— Slegibfllty. 

1.  Where  the  genuineness  of  signatures  attached  to  a  referendum 
petition*  was  not  attacked,  the  signatures  could  not  be  objected  to  for 
illegibility.     (State  ex  rel.  v.  Olcott,  214.) 

Statatea— Beferendnm  Petition — Qaaimcatlonfl  of  Signen— Bagistored 
Votera 

2.  Under  the  Constitution  providing  that  the  power  of  referendum 
may  be  exercised  either  by  petition  signed  by  5  per  cent  of  the  legal 
voters  or  by  the  legislative  assembly,  it  is  not  essential  to  qualify 
signers  of  such  petition  that  they  be  registered  voters.  (State  ex 
rel.  V.  Olcott,  214.) 

Statutes— Beferendnm— Defects  in  Petition. 

3.  Under  Section  3473,  L.  O.  L.,  providing  that  the  forms  given 
for  the  right  of  referendum  are  not  mandatory  and  if  substantially 
followed  shall  be  sufficient,  disregarding  clerical  and  technical  errors, 
mistakes  due^  to  absence  of  street  addresses  and  clerical  differences 
between  the  names  in  the  affidavits  of  verification  and  the  signatures 
to  the  petition  are  not  fatal.     (State  ex  rel.  v.  Olcott,  214.) 

Statatea-^Oonatmction— Legislative  Intent. 

4.  The  legislative  intent  is  to  be  ascertained  from  the  language 
employed,  which,  when  ambiguous,  is  to  be  viewed  in  the  light  of  the 
circumstances  that  induced  the  enactment  and  the  purpose  sought  to 
be  accomplished,  giving  all  parts  such  interpretation,  if  possible,  as 
will  carry  them  into  effect.  (Schaedler  v.  Columbia  Contract  Co., 
412.) 

Statntes — Conatmctlon — Time  of  Taking  Effect— Beferendnm— WoA- 
men'a  Compensation  Act 

5.  ''June  30th  next  following  the  taking  effect  of  this  act,"  within 
act  of  February  25,  1913,  Chapter  112,  the  "Workmen's  Compensation 
Act,"  Section  12,  providing  that  "every  workman  subject  to  this  act 

*  *  who,  after  June  30th  next,  following  the  taking  effect  of  this  act 

*  *  sustains  personal  injury  *  *  resulting  in  his  disability,"  shall  be 
entitled  to  receive  certain  sums  from  the  industrial  accident  fund 
created  by  the  act,  is  June  30,  1914,  so  that  authority  of  the  commis- 
sion, under  Section  23,  to  provide  hospital  accommodations  to  work- 
men "who  are  entitled  to  benefits    hereunder"  doea    not    apply  to 
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workmen  injured  before  that  time:  the  act  having  been  approyed  at 
a  referendum  election  held  November  4.  1913,  under  Article  IV,  Sec- 
tion If  of  the  Gonfltitution,  providing  that  "any  measure  referred  to 
the  people  shall  take  effect  and  become  the  law  when  it  is  appiroved 
by  a  majority  of  the  votes  cast  thereon,  and  not  otherwise.  (Salem 
Hospital  V.  Olcott,  448.) 

Statatefl — General  LawB. 

6.  A  statute  which  is  complete  in  itself  when  enacted  is  a  general 
law  and  effective  throughout  the  state,  though  its  relation  in  particu- 
lar localities  is  made  to  depend  on  a  majority  vote  of  the  qualified 
electors  thereof.     (Portland  v.  Coffey,  507.) 

Statntao— Bepeal — ^Invalidity  of  Repealing  Act. 

7.  Where  an  act  expressly  repealing  another,  and  providing  a  sub- 
stitute therefor,  is  held  invalid,  the  repealing  clause  is  also  invalid, 
unless  it  appears  that  the  legislature  would  have  enacted  it  even  with- 
out providing  a  substitute  for  the  act  repealed.  (Portland  v.  Coffey, 
507.) 

See  Constitutional  Law,  1. 

See  Insurance,  8,  9. 

See  Master  and  Servant,  17,  18,  20. 

See  Municipal  Corporations,  10,  11. 

STATUTES  OF  LHQTATIONS. 

See  Limitation  of  Actions. 

8TIFT7IaATION8. 
Stipnlatians—Constraction— Effect. 

Where,  in  an  action  for  an  insurance  agent's  commissions.  It  was 
stipulated  that  plaintiff  during  his  employment  by  defendant  wrote 
the  policies  pleaded  in  the  complaint,  that  one  quarterly  payment, 
had  been  made  on  each  of  the  policies  when  plaintiff  left  defend- 
ant's employ,  and  that  the  commissions  on  the  three  quarterly  pay- 
ments of  the  first  year's  premiums  were  paid  thereafter,  and  that 
plaintiff  had  received  no  commission  on  any  of  such  premiums,  and 
was  entitled  to  recover  $55.68,  if  he  was  entitled  to  recover  anything, 
defendant  could  not  thereafter  claim  that  plaintiff's  contract  of  em- 
ployment was  with  defendant's  former  superintendent  and  not  with 
defendant.     (Hutcheon  v.  West  Coast  Life  Ins.  Co.,  12.) 

STOGE!. 

See  Corporations,  7. 

BTOBAGE. 

See  Livery-stable  Keepers,  1,  2,  3,  4. 

STBEET8. 

See  Municipal  Corporations,  13. 

auMMONa 

See  Process,  !• 

Definition  of. 

Sea  Marriage,  1. 
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TENANCY  IN  COMMON. 

Tenancy  in  Common — Mortgage  by  Tenants-Contract  of  Ootenaat  to 
Pay, 

1.  Statement  to  B.,  pending  suit  by  him,  to  foreclose  a  mortgage 
given  him  by  T.,  lessee  of  property,  on  his  interest  in  the  leased  prop- 
erty, by  C,  who  before  the  giving  of  the  mortgage  had  received  from 
T.,  and  recorded,  a  deed  of  a  half  interest  in  the  leasehold,  that  he 
intended  in  good  time  to  pay  the  mortgage,  and  that  he  was  responsible 
for  half  the  mortgage  and  note,  and  that  he  recognized  the  B.  mort- 
gage, does  not  constitute  a  contract,  or  create  an  obligation,  but  at 
most  tends  to  prove  some  previous  obligation.  (Barber  v.  Toomey, 
452.) 

Tenancy  in  Common — ^Mortgage  by  Tenant — ^Extension  to  Cotenant's 
Intereet. 

2.  Even  if  a  lessee's  assignees  of  a  half  interest  in  and  under  the 
lease  had  an  intention  to  contribute  to  the  payment  of  a  loan,  which, 
after  the  assignment,  the  lessee  obtained,  securing  its  payment  by  mort- 
gage of  his  interest  in  the  leased  premises,  and  though  they  put  aside 
funds  for  that  purpose,  this  would  not  have  the  effect  of  extending  the 
mortgage  over  their  interest.     (Barber  v.  Toomey,  452.) 

Tenancy  in  Common— Mortgage  by  Tenant — Contract  of  Ooteoant  to 
Fay. 

3.  Evidence  of  statements,  made  by  a  lessee's  assignees  of  a  half 
interest  in  the  lease,  indicating  that  they  felt  bound  in  some  way  for 
part  of  a  debt,  by  the  lessee  contracted,  and  secured  on  his  interest  in 
the  lease,  after  he  had  made  such  assignment,  is  insufficient  to  prove 
the  making  of  a  contract  by  them  to  pay  part  of  the  debt.  (Barber 
V.  Toomey,  452.) 

Tenancy  In  Commonr— Power  to  Mortgage^ 

4.  A  tenant  in  common,  as  such,  has  no  power  to  mortgage  or  con- 
vey the  interest  of  his  cotenant.     (Barber  v.  Toomey,  452.) 

Tender— Legal  Tender— Wbat  Conatitutes. 

To  make  it  effectual,  a  tender  must  not  be  fettered  with  a  con- 
dition, imposed  by  the  one  making  it,  that  a  discharge  shall  be  exe- 
cuted releasing  him  from  all  demands.     (Purdin  v.  Hancock,  164.) 
See  Belease,  5. 

TIME. 

See  Appeal  and  Error,  12. 

See  Brokers,  5,  9. 

J3ee  Vendor  and  Purchaser,  8. 

T0BT8. 

See  Municipal  Corporations,  12. 

TBANSCBIPT. 

See  Appeal  and  Error,  0. 
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TEIAI.. 

Trial — Instrnctioiis— Beqnest  to  Oharge. 

1.  In  replevin  the  court  charged  that  a  wrongful  taking  meant  a 
taking  without  right  and  lawful  authority,  and  that  if  G.  traded  the 
property  in  dispute,  of  which  he  was  not  the  owner,  to  defendant, 
defendant's  possession  would  be  wrongful,  though  he  believed  that  G. 
was  the  owner,  and  if  he  returned  the  property  to  G.,  after  demand 
by  plaintiff  and  prior  to  suit,  and  plaintiff  had  no  knowledge  of  the 
return,  such  condition  would  constitute  an  unlawful  detention  by  de- 
fendant, but  if  it  appeared  that  after  demand  for  return  of  the  prop- 
erty, and  prior  to  the  commencement  of  the  action,  defendant  delivered 
the  property  to  G.  and  plaintiff  had  knowledge,  such  situation  would 
be  a  defense.  Held,  that  such  instruction  covered  a  request  to  charge 
that  if  defendant  obtained  possession  of  the  property  from  G.  by  a 
contract  which  was  subject  to  plaintiff's  approval,  and  plaintiff  refused 
to  accept  the  trade  and  demanded  possession,  and  defendant  refused 
to  deliver,  the  verdict  should  be  for  plaintiff,  and  any  transfer  or  sur- 
render of  the  property  by  defendant  to  G.  after  demand  and  before 
the  commencement  of  the  action  would  constitute  no  defense.  (De 
Lore  V.  Smith,  304.) 

Trial — Instructions — Onre  of  Errors. 

2.  In  a  shipper's  action  for  misdelivery  of  a  shipment  of  cement, 
the  failure  of  an  instruction  that  the  shipper  had  a  right  to  consign 
the  shipment  to  itself,  and  that  the  carrier  had  no  right  to  deliver 
it  to  another  unless  the  shipper  authorized  such  delivery,  to  state 
that,  if  the  shipper  ratified  the  delivery  with  knowledge  that  it  had 
been  made,  such  ratification  would  relate  back  to  the  delivery  and 
validate  it,  could  not  have  misled  the  jury  where  this  fact  was  ex- 
plicitly stated  in  other  instructions,  especially  where  the  jury  found 
for  the  carrier.     (Stanchfield  Co.  v.  Central  B.  of  Oregon,  396.) 

Trial — Instructions — Caro  by  Other  Instructions. 

3.  An  instruction,  faulty  by  reason  of  the  omission  of  some  esseu- 
tial  matters,  may  oe  cured  by  other  instructions  which  set  forth  the 
omitted  matters.     (Stanchfield  Co.  v.  Central  B.  of  Oregon,  396.) 

Trial — Beqneet  to  Charge— Instructions  Glyen. 

4.  An  instruction  that  the  proof  of  the  accident  alone  did  not 
entitle  plaintiff  to  recover  without  proof  of  negligence,  and  if  it  was 
an  accident  without  any  negligence,  then  plaintiff  could  not  recover, 
sufficiently  covered  a  request  to  charge  that  an  accident  might  hap- 
pen, and  a  person  be  injured,  without  fault  or  negligence  of  anyone, 
and  if  plaintiff's  injuries  resulted  from  a  pure  accident,  he  could  not 
recover,  etc.     (Scheurmann  v.  Mathison,  419.) 

Trial — Bequest  to  Oliarge — ^Duty  to  Giro — ^Particular  Language. 

5.  It  is  not  error  to  refuse  to  give  an  instruction  in  the  language 
requested,  where  the  same  matter  is  given  in  other  language  in  the 
general  charge.     (Scheurmann  v.  Mathison,  419.) 

Trial — Instructions— Issues. 

6.  In  an  action  for  injuries,  a  request  to  charge  that  plaintiff  could 
not  recover  for  doctor's  fees  or  hospital  bills  was  properly  refused, 

67  Or. — 48  ^.    ^ 
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where  no  claim  was  made  in  the  complaint,  and  no  testimony  oifered 
as  to  any  damages  by  reason  of  physician  fees  or  hospital  expenses.* 
(Scheurmann  ▼.  Mathison,  419.) 

Trial — ^Argumenti  of  ConxifleL 

7.  In  replevin  against  a  sheriff  for  chattels  taken  upon  attachment, 
the  sheriff  being  the  real  party  in  interest,  though  he  has  an  indem- 
nity bond,  statement  of  counsel  in  argument  that  he  was  not  the  real 
party  in  interest,  thus  bringing  before  the  jury  the  fact  that  he  had 
the  indemnity  bond,  is  improper.     (Zimmerle  v.  Childers,  465.) 

Trial— Arguments  of  Ooimsel — Scope. 

8.  In  replevin  for  chattels  which  plaintiff  claimed  under  a  bill  of 
sale,  argument  of  counsel  to  the  effect  that  the  bill  of  sale  had  been 
recorded  is  improper,  where  the  evidence  did  not  show  such  recordatioB. 
(Zimmerle  v.  Childers,  465.) 

Trial— Argument  of  ComuMl— Daty  of  Court 

9.  It  is  the  duty  of  trial  courts  to  compel  counsel  to  keep  within 
the  limits  of  legitimate  argument,  and  they  should  not  allow  them  to 
argue  matters  not  within  the  issues  and  not  within  the  evidence. 
(Zimmerle  v.  Childers,  465.) 

Ttial— Beqneet  to  Oharge-^Instmctlons  Olren. 

10.  It  is  not  error  to  refuse  requests  to  charge,  the  substance  of 
which  is  contained  in  instructions  given.  (Pilson  v.  Tip-Top  Ante 
Co.,  528.) 

Trial — ^InstmctionB — ^Province  of  Jury. 

11.  The  court  instructed,  in  an  action  for  services  for  digging  a 
well,  that  "the  plaintiff  in  this  case  has  shown  himself  to  be  an  ex- 
pert well-driller,"  and,  if  you  find  that  he  entered  into  a  contract  with 
defendant' to  drill  a  well  for  $1.50  a  foot,  this  agreement  waa  not  com- 
plied with  unless  he  got  a  sufficient  supply  of  water,  "and,  when  hs 
abandoned  the  work  without  having  obtained  suc\  supply  of  water, 
the  defendant  had  a  right  to  rescind  the  contract  and  adopt  other 
means  for  getting  a  supply  of  water,"  and  plaintiff  cannot  recover. 
Held,  that  the  instruction  invaded  the  province  of  the  jury  in  assum- 
ing that  plaintiff  abandoned  the  work  without  having  obtained  a 
water  supply,  and  was  also  erroneous  in  charging  that  plaintiff  had 
shown  himself  to  be  an  expert  driller,     (West  v.  McDonald,  551.) 

Trial— Bight  to  Nonsuit. 

12.  Under  Section  183,  L.  O.  L.,  providing  that  a  cause  not  snfBcicat 
to  be  submitted  to  the  jury  is  one  where  it  appears  that,  if  the  jury 
were  to  find  a  verdict  for  plaintiff  upon  any  or  all  the  issues  to  be 
tried,  the  court  ought  to  set  it  aside,  a  nonsuit  cannot  be  granted  un- 
less there  is  no  evidence  to  support  the  verdict;  Article  VIII,  Section  3, 
of  the  Constitution,  as  amended  (see  Laws  1911,  p.  7),  providing  that 
no  fact  tried  by  the  jury  can  be  re-examined  in  any  court  unless  the 
court  can  affirmatively  say  there  was  no  evidence  to  support  the  ver- 
dict.    (Woods  V.  Wikstrom,  581.) 

Trial— <<Motion  for  Nonsuit." 

13.  A  ''motion  for  nonsuit"  is  in  the  nature  of  a  demurrer  to  the 
evidence,  admitting  not  only  what  the  evidence  for  the  plaintiff  proves, 
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but  all  that  it  tends  to  prove,  so  that  the  only  (][ueBtion  for  the  eourt 
b  whether  there  was  any  material  evidence  tending  to  prove  the  alle- 
gations of  the  complaint.     (Woods  v.  Wikstrom,  581.) 

Trial— Motion  for  Konsult— Evidence  for  Defendant. 

14.  On  motion  for  nonsuit,  none  of  the  evidence  for  defendant  can 
be  considered.     (Woods  v.  Wikstrom,  581.) 

See  Criminal  Law,  2. 

UNDUE  INFLUENCE. 

See  Deeds,  1. 

VACATION. 
See  Release,  1,  2,  5. 

VENDOB  AND  FUBCHASEB. 
Vendor  and  Purchaser— Bona  Fide  Purchasers— ^Deed  as  Mortgage. 

1.  One  purchasing  property  from  the  heirs  of  a  person  deceased, 
with  knowledge  that  another  claimed  that  a  deed  of  the  property  to 
the  deceased  was  intended  as  a  mortgage,  is  put  upon  inquiry  and 
charged  with  notice  of  whatever  right  the  claimant  may  have  to 
redeem.     (Beall  v.  Beall,  33.) 

Vendor  and  Pnrcliaser — Contracts — ^Bights  of    Pnrcliaser- Bights  of 
Assignee. 

2.  One  who  buys  a  purchaser's  rights  in  land  under  a  contract  for 
the  sale  thereof  which  stipulates  for  payment  in  installments  on 
designated  dates,  and  which  makes  time  of  the  essence,  and  declares 
that  a  failure  to  make  the  payments  shall  work  a  forfeiture,  only 
acquires  the  rights  of  the  purchaser.     (Gray  v.  Pelton,  239.) 

Vendor  and  Purchaser — Contracts — ^Tlme  of  the  Essence. 

3.  A  contract  for  the  purchase  of  real  estate  which  stipulates  for 
specified  payments  on  designated  dates,  and  which  provides  that,  it 
the  purchaser  fails  to  make  any  of  the  payments  at  the  time  specified, 
his  rights  shall  be  forfeited,  makes  time  of  the  essence,  and  a  default 
in  a  payment  called  for  works  a  forfeiture,  unless  the  vendor  waives 
the  default.     (Gray  v.  Pelton,  239.) 

Vendor  and  Pnrdiaser—- Contracts — ^Forfeiture — ^Waiver. 

4.  A  vendor  entitled  to  forfeit  a  contract  for  nonpayment  of  in- 
stallments may  waive  his  right  either  by  express  agreement  or  by 
acts  affording  reasonable  inducement  for  the  purchaser,  in  reliance 
thereon,  to  alter  his  course  as  to  strict  compliance  either  in  advance 
of  or  after  the  prescribed  time,  and  the  conduct  of  the  vendor  oper- 
ates as  a  waiver  when  it  is  consistent  only  with  a  purpose  on  his 
part  to  regard  the  contract  as  still  subsisting,  the  stipulation  that 
time  shall  be  of  the  essence  being  solely  for  his  benefit.  (Gray  v. 
Pelton,  239.) 

Vendor  and  Pnrchaser— Contracts— Waiver  of  StiptUation— Effect-^ 
Notice. 

5.  A  vendor  who  waives  a  stipulation  that  time  for  the  payments 
of  the  price  in  installments  is  of  the  essence  cannot  insist  on  a  for- 
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feiture  for  nonpayment  without  giving  notice  to  the  purchaser  and  u 
opportunity  to  comply  therewith.     (Gray  v.  Pel  ton,  239.) 

Vendor  and  PurclUMier— Oontracts  of  Sale— Default— Waiver. 

6.  While  a  vendor's  waiver  of  a  default  in  one  payment  of  an 
installment  will  not  operate  as  a  waiver  of  a  subsequent  failure,  the 
court  must  consider  all  the  circumstances  and  the  conduct  of  the  par- 
ties in  their  dealings  to  determine  whether  the  vendor  has  waived 
the  stipulation  that  time  is  of  the  essence.     (Gray  v.  Pelton,  239.) 

Vendor  and  Pnrdiaser — Contracts  of  Sale — ^Default— Waiver. 

7.  Where  a  vendor  in  a  contract  calling  for  payments  on  desig- 
nated dates,  and  making  time  of  the  essence,  clearly  indicated  that  he 
intended  to  be  lenient  in  the  matter  of  payments,  and  did  not  require 
a  strict  compliance  in  making  some  of  the  payments,  and  thereby  the 
purchaser  and  his  assignee  believed  that  future  payments  on  the  exact 
dates  named  in  the  contract  would  not  be  required,  and  the  conduce 
of  the  vendor  was  consistent  only  with  a  purpose  on  his  part  to  regard 
the  contract  as  subsisting  after  the  first  default,  he  waived  his  right 
to  declare  a  forfeiture,  and  to  avail  himself  of  the  time  clause  he 
must  give  the  purchaser  a  reasonable  and  specific  notice  to  comply 
with  his  agreement  and  make  payment.     (Gray  v.  Pelton,  239.) 

Vendor  and  Purchaaer — Time  of  Payment — Ezciues  for  Delay. 

8.  Where,  under  an  option  to  purchase  land,  providing  that  it 
would  be  effective  only  so  long  as  the  holder  of  the  option  paid  $50 
a  month  in  advance,  and  that  time  was  of  the  essence  of  the  agree- 
ment, the  owner  refused  to  accept  three  monthly  installments,  which 
were  thereupon  left  for  him  at  a  bank,  from  which  he  withdrew  them 
some  time  after  they  were  due,  he  created  the  impression  that  time 
was  not  of  the  essence,  and,  without  giving  any  notice  of  change  in 
his  intention,  he  could  not  forfeit  the  agreement  because  of  a  delay 
of  one  day  in  paying  a  subsequent  installment.  (Scott  v.  Hubbard, 
498.) 

Vendor  and  Purdxaser-— Contracts— Modification — Consideration. 

9.  Where  an  owner  of  land  who  had  given  an  option  to  purchase, 
providing  that  it  should  be  effective  only  so  long  as  the  holders  paid 
$50  a  month  in  advance,  and  that  time  was  of  the  essence  of  the 
agreement,  on  May  25th  requested  the  holders  to  advance  $600  for  a 
year's  option,  and  induced  them  to  believe  that  by  advancing  this  sum 
the  installment  due  on  or  before  May  31st  might  be  paid  during  the 
first  week  of  June,  the  holders'  promise  to  pay  such  sum  was  a  suffi- 
cient consideration  for  the  extension,  and  the  owner  was  therefore 
estopped  from  asserting  a  forfeiture  because  of  the  failure  to  tender 
such  installment  during  the  month  of  May.     (Scott  v.  Hubbard,  498.) 

VEBDICT. 

See  Appeal  and  Error,  6. 

WAIVEIL 

See  Corporations,  2. 

See  Parties,  1. 

See  Pleading,  7,  8,  10. 

See  Vendor  and  Purchaser,  4,  5,  6,  7. 
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WATEB& 
Waters— Dlyenioii  by  City— Afisent  of  Owner— Effect. 

1.  A  mill  owner's  implied  assent  to  a  city's  diversion  of  water  at 
a  point  above  his  "waterway"  does  not  give  the  city  a  right  to 
deprive  the  owner  of  his  property  in  the  stream  or  make  his  assent 
an  irrevocable  parol  license  to  continue  the  diversion,  if  done  without 
authority.     (Booth-Kelly  Lumber  Co.  v.  Eugene,  381.) 

Waters— Bight  by  Prescription— Borden  of  Proof. 

2.  In  an  action  for  the  destruction  of  the  dam  and  headworks  of  an 
irrigating  ditoh  claimed  by  the  plaintiff,  where  the  general  issue  was 
pleaded  by  the  defendant,  it  was  necessary  for  the  plaintiff  to  prove 
his  ownership  of  the  property.     (Smith  v.  Smith,  606.) 

Waters— Prescriptive  Bight— Weight  of  Eyidence. 

3.  In  an  action  for  the  destruction  of  the  dam  and  headworks  of 
an  irrigating  ditch  claimed  by  plaintiff  and  located  upon  the  defend- 
ant's land,  proof  that  plaintiff's  predecessor  was  given  permission  by 
the  company,  which  constructed  the  ditch,  to  use  a  certain  amount  of 
the  water  therefrom  in  return  for  a  right  of  way  across  his  land,  with- 
out groof  of  the  right  of  the  company  to  maintain  the  dam  on  the 
defendant's  land,  does  not  show  any  ownership  by  the  plaintiff  of  the 
dam  and  ditch  in  question.     (Smith  v.  Smith,  606.) 

Waters— Appropriation— Character  of  Possession— Permissiye  Posses- 
sion. 

4.  Where  plaintiff's  predecessor  was  given  ajright  to  use  a  portion 
of  the  water  in  a  ditch  constructed  by  a  mining  company,  the  right  to 
such  use  was  permissive,  even  though  the  agreement  bound  the  com- 
pany to  maintain  a  flow  of  water  therein,  and  such  use  would  not 
initiate  an  adverse  possession.     (Smith  v»  Smith,  606.) 

WXUiS. 
wills— Form  of  Instrnment— Warranty  Deed. 

1.  A  warranty  deed  in  regular  form  and  executed  as  such  but 
placed  in  escrow  to  be  delivered  after  the  grantor's  death  upon  certain 
conditions  cannot  be  treated  as  a  will,  especially  where  the  testatrix 
expressly  stated  that  she  did  not  desire  to  make  a  wiU.  (Jackson  v. 
Jackson,  44.) 

Wills— Probate— Oondnsiyeness. 

2.  Under  Article  VII,  Section  12,  of  the  Constitution,  conferring 
probate  jurisdiction  on  County  Courts,  Section  1141,  L.  O.  L.,  provid- 
ing that  the  proof  of  a  will  shall  be  taken  by  the  County  Court  when 
the  tefftator  at  or  immediately  before  his  death  was  an  inhabitant  of 
the  county,  and  Section  756,  providing  that  a  judgment,  decree,  or 
order  against  a  specific  thing  or  in  respect  to  the  probate  of  a  will, 
etc.,  is  conclusive  upon  the  title  to  the  thing,  the  will,  or  administra- 
tion, etc.,  a  decree  of  the  County  Court  of  a  county,  of  which  a  tes- 
tator was  at  the  time  of  her  death  a  resident  and  inhabitant,  admitting 
her  will  to  probate,  could  not  be  attacked  in  a  collateral  proceeding  to 
set  aside  a  conveyance  by  the  testator  of  land,  whioh  but  for  the  con- 
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veyance  would  have  passed  under  the  residuary  clause  of  the  wilL 
(Sappingfield  y.  Sappingfield^  156.) 

WITNESSES. 
Wltne88e»-<JompeteiLC7— Source  of  Knowledge— EaveedroppfnC. 

Where  a  witness  called  to  testify  concerning  a  telephonic  con- 
versation between  others  qualified  himself  by  testifying  that  he  recog- 
nized the  voice  of  the  speaker,  he  was  not  disqualified  because  he  heard 
the  conversation  by  means  of  eavesdropping  or  "cutting  in"  on  the 
phone.     (De  Lore  v.  Smith,  304.) 

WOBDS  AND  PHBASEa 
Words  and  Phrases — ''WeU." 

A  "well"  consists  of  a  pit  sunk  in  the  earth  until  a  water-bear- 
ing stratum  is  reached  from  which  the  water  will  flow  into  the  pit 
from  which  a  supply  of  water  can  be  obtained;  (West  t.  McDonald, 
551.) 

"Complaint" — Hooper  v.  Hooper,  187. 
"Defense"— Haaland  v.  MiUer,  346. 
"DomicUe"— Miller  v.  Miller.  359. 
''Gift  Causa  Mortis"— Baker  v.  Moran,  386. 
"Local" — Couch  v,  Marvin,  341. 
"Local  Self-government" — Couch  v.  Marvin,  341. 
"Material"— Baker  City  M.  Co.  v.  Idaho  C:  P.  Co.,  372. 
"May"— City  of  Portland  v.  Albee,  Mayor,  221. 
"May"— Hubner  v.  Hubner,  557. 
"Motion  for  Nonsuit"— Woods  v.  Wikstrom,  581. 
"Municipal" — Couch  v,  Marvin,  341. 
"Negligence"— Pilson  v.  Tip-Top  Auto  Co.,  528. 
"Special"— Couch  v.  Marvin,  341. 
"Summons" — ^Hooper  v.  Hooper,  187. 

WOSK  AND  LABOR. 

Work  and  Labor— Benditloii  of  Services— Promise  to  Pay— Implied 

Contract 

1.  Where  the  person  who  has  rendered  and  the  person  who  has 
received  services  are  not  related  by  blood  or  marriage,  a  promise  to 
pay  will  be  implied,  which,  however,  will  be  negatived  if  it  appears 
that  at  the  time  the  services  were  rendered  there  existed  between 
them  ia  family  relationship  the  incidents  of  whieh  are  eseentially 
similar  to  those  ordinarily  associated  with  such  relationship  when  it 
exists  between  kinsfolk.     (Ingram  v.  Basye,  257.) 

Work  and  Labor — Services — ^Implied  Promise  to  Pay— Pexsoos  in  Loco 
Parentis. 

2.  Where  defendants  stood  in  loeo  parentis  to  plaintiff  and  received 
her  services  for  many  years  but  failed  to  discharge  their  duties  in 
that  respect,  resulting  in  mistreatment,  neglect,  and  abuse  of  plain- 
tiff, and  failed  to  give  her  educational  advantages  according  to  their 
station  in  life,  the  family  relation  was  no  defense  to  an  action  on 
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an  implied  contract  to  pay  plaintiff  for  her  Berricea.     (Ingram  y. 
Baaye,  257.) 

Work  and  Labor— Services— Imidied  Contract— Family  BeUtioiH-Per. 
tormance  of  Daties— Qneation  for  Jury. 
3.  Where  defendants  stood  in  loco  parentis  to  plaintiff  and  claimed 
that  their  situation  as  such  was  a  defense  to  an  action  for  plaintiff's 
services,  whether  they  performed  their  duties  to  plaintiff  or  failed 
to  do  so  and  abused  and  neglected  her  so  as  to  entitle  her  to  recover 
for  her  services  to  them  held  for  the  jury.     (Ingram  v.  Basye,  257.) 

WOBKMEirS  COMPENSATION  AOt. 

Bee  Statutes,  5. 

See  Master  and  Servant,  29. 


